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‘tion 5" of . the’ Act “But io presumptmn arxsos under sectxon 7 Ceo0s

:ﬁhat the: placg was. “ “kept * by any person’as a common gamlng m '

- house. : g
~In order to establish an%ﬁence under section 4 of kéeping a- "MUQ:I\J?;;

?,common crammg house, it is nccessary’ to show, in the first- place, . h ‘

.that . the person chargcd ‘with that oﬁ'ence is the ‘owner, 01“

occup1er or. 4 person £ h@vmcr the usé”? of the placé alleged to be

kept as-a common gaming house, .

: Tt is not suﬁ‘icxent to show that either of the accused used the

a pl'l.ce in questlon for the purpose of gaming { there.,.

' The conv1ct10n under section 4. of the Act musb therefore, be -

v‘(set aside, .~

-AStO pumshments, there bemg nothing to show that the place

) Where theé petmoners Were gumlng ‘was a resort of. dlsorderly

| persons, r was. otherwxse & nuisance, the sentences appear t0 us

“to-ba undu]y severe. %nd “we sef aside’. the tinexpired portion-of

the sentence of  two months’ rigorous nnprlsonment passed on

“accused No. 1 and reduce the fine in the case of accused No. 2to

Rs. 15, the- ba]ance, if, pavd to be returned to accused 2. .0
R. R.

AI’PELLATE CIVIL

o Beforc Sw L H Jenkws, K 6’ I E, C’hcefJustwe, omd Mr. Justwe Aston

- 10047
. : December 22
Bomba y Regulatwn IT qf 182?‘ section 52-—Vakzls fec—CalcuZatzpn R LT
BRI Zv» ' accordmg to tﬁe actuw& value of the pro}aerty n ‘Sutts . -

, BAI MEHERBAI (ORIGINAL PLAINTIFF) APPELLANT, LS MAGANCHAND
T MOTIJI (ORIGINAL. DEFENDANT), RESPONDENT’X‘

A vakll’s fee should bc ca.lcula.tcd on'tho amonnt of the aotual value of thc
Property, the sub;ect—ma,tter of the suit,-and not on the amOunb of the olalm as .
estimated for the-purposes of the payment; of Cou,rt-fecs.,. RO
; Prr JENEINS, 0. = The' principle and rule of taxation . ought (m ur
opinion) as far ag’ pOSBlbIe to- be -such as to secure that’ the - ‘successful party
should Tecover from his ‘opponent - such costs a8 are necessary to ena.ble him to -
‘pmce ‘hig tase plopeﬂy before the Court, and th1§ can best be’ secured by adopt-
1ng the actual value as the' basis of taxatlon RTINS

The real as well as the Court- fee value should be’ stated on every plamt
"and memorandum of appeal, and i in case of dispute an msue should be ra1sed

;88 to the real value.

* Appeal No, 26 of 1004..
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___1_934;_‘ T FmsT APPEAL frorn the dec1s1on of Chlmanlal La\lubhm, ]s‘xrst
"BAi.BTEH!?R- Class Subordmate .Tudge of Surat, in sait:No; 222 of 1901,
L BT Ob_]ectlon to- the ‘taxation of bill - of costs in connectmn with
’\IAGAN— ’ .

o the vaklls fee.

The plamtlfi' sued to set - aside a sale-deed anid fora declaration
itha.t it was null and void and. “for the 1ecovery ot possessmn of -
the prope'ty compnsed in it. - The property ‘was admlttedly worth

more than Rs. 5,000 but for the purposes of the Court- fees ‘the
‘suit-was valued ab Rs, 640:

The defendant contended that the deed ; Was “valid :J.nd bmdmn'_
yon the plalntlff

The Subordma,te Judge dismissed the suit..

p The plamtlﬁ' havmg preferred an appeal the 1espondents
7(defenda,nt’s) pleader. raised a prellmmary obJeetlon urging"that
as the -suit. was valued ab. Rs. 640 the appeal lay: to-the. District *
"Court and not to the H1gh (,ourt " The*Court* over-ruled the
vob']ectlon on -the’ o*round that as the value of the subJect-matter
of the suit was over Rs.'5,000 ‘the’ Hmh Court had: J(lrlsdlctlon
‘to- entertain the ‘appeal.® After hea,rmoF arguments con -the
‘merits the High Couit confirmed the decree -On the bill of costs’
being framed- by the’ Reglstrar s office, the respondent’s pleader
contended that the vakil’s fee should be ‘caléulated in - proportion
fo the. value. of the subject-matter of the suit and not: accordmg
to the valuation given. in'.the memorandum of appeal for the
.purposes of the Court fees. . The taxing officer was of opinion that
the vakil’s fees should be charged on the.value’ of the claim as
given in the memorandum of appeal.. The. respondent s pleader
thorefom apphed to the Court under Rule 590 of the lerh Court-
Rules, 1901 The taking officer was, thereupon, aned to furnish
1nformatxon on the point to. the Court and he, in a note, supported.

* CHAND;

(1) Soe ante p. 96. .
(2) Rule 59 of the High (‘omt Rules, 1901 1" . »
59 The blllb of costs {0 Do attached to the decrees or ordcrs of- thc Court shail -
-~ ‘be prepared in tho Registrar’s office, In cascs where any doubt exiats s to the.
= principle on which the bill is tohe prepared the ta.xmﬂ' officer shall after hemmg
(i "necessary) the partles ok their pleaders, decide the matter Tfany party“
s o dissatisfied. with the decxsxonmt'orms the taxmg oﬂicer that he propoaes "to apply
v to the Court on the subject, the decrce shall be detamed in the oﬂice for 15
‘,3\'duys from the. date of the decision to give time" forgthe apphca.tmn. ‘If ‘the
o.pphcatmn bo not m‘tde W 1thm such tlme, the dccx 82 sbu.ll be xssued
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:'gis'zdpihio‘ by reference to-section 52 of Regulatlon I of 1827
' precedents and thc practxce prevalhnd ,m the Court

support £ his: contentlon --The constructlon .put; by the taxmg

oiﬁcer on on’;52' - of Regulatlon I gf 1827, s erroneous
He has iurthe ;

demded

We submlt that the expressmn “ amount sued.for ™ m section 52
of; the .Rerrulastlon should be: construed as mcludmg the: amount off‘_
‘8 money ‘claimas a,lso the value of’ the ‘property -in -suit.” See’_j
Appendlces H- and L t6 Regulation II of 1827 ; , section 3; clouse 1st-
Jof- Regulatlon IVof 1827; sectlon 16, clause 2nd arid Appendlx c
“of Regulatlon XVIILof 1827 ; section19 of RegulatxonVII of 1828 ;
sectlon 1 of" Reoulatmn VI of . 1880 ; 5 sectlon 3,; clause/ 1st..

of “';.Regulntlon VII ‘of 1831 The expresslon equxvalent to..f-

~“amount suea for used in; these enactments, na.mcly, “ amouﬂt’

or. value,” ,‘"Value in money 37 g sum or value,” « amount at issue

,.

“in ploperty or da,mages”, &c., indicate the sense.in whichthe -
Leglsla.ture had used: the expressmn ‘in questlon Thc mtcntlon
“is. quite- mamfest from the expreSsmns usec'{ in: Regulatlons v and ‘

CXVIIT 6f: 1827

[JENKINS,‘C J. -—How cai you mfer the mtcntmn of tho"

Lemsla.ture by the ald ot later enactments 7

VVe submxt that Regulatmns IV and XVIII of 1827 are not later -

ennctments g ‘They_ are parts of one code of - twenty-sxx ‘Régula:

tlons enacted and pub inforce at one tmoe—--see Regula.tlon XXVIII
of 1827 -

The &nalocrous exprcssmn in Enghsh Rules is* e money or money

- worth ?2 > The word ¢ value ”means: the’ real or ‘actual’ value.

Any test subsequently laid: down for assessmg Court-fees can’

“havé” no, applxcatmn’ The valhatlon for the purposes of Court-

fecs is based on- rules adopted for fiscal purposes -Such’ va,luatloni

.can ha,ve o reference 4o’ the actual valué ‘of - the property in

“suit, Aakkil C’/mndm‘ Sen Roy V. Moﬁmy Mohui Dass (1) ;- Nankoon,

1) (1879) 8 Cal, 489 at p. 493,

Manubﬁaz;Nanabhao uppeared for the respondent (defendant) ml

3 ehed ‘onl the long. estabhshed practlce prevzul-;
'mg in: thls wCourt ‘but- the questlon ‘has; hever been “argued and
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1904“~ ‘ S’mgk v, quaﬂee Smg]z(l) Jeebm} Sm_g/» v, Imlerjeet Malztm‘z@) i
Bu MEmeg. - _Baz Maﬁkor V. Bulalchz@) Dayacﬁand v. Hemclztmd O ‘

BAI | .7
Y Aem} J[[anmu/clﬂam X, Meﬁm appeared' for the appellant (plam(nﬁ')
L emao, contra =There is & long established practlce to'assess vakil’s fee ‘

('accordm«r to the value as given in the plamt.‘ The’ practice
- should ‘not n6w :be disturbed after so meny- years. Section 52

of Regulainon II of 1827 is not - dpphcable ‘to.a case: like the
*present,” because suits for land were not. then cogmzable by &
- Civil Court—sce Act- XVI ‘of 1888, ' The- casés relied on ere
decmed before the passmd of the Smtc’ Valuatlon Acb (V 11 of
\1887)

. Mmmb/eaz, in reply :+—The long contmuance of a practxee canmot”
,\make it legal..” -Suits for 1mmoveab1e property are expressly
" mentioned -in section 21 of Reguletlon IT of 1827. " Section 8 of
 the Suits’ Valuation Act (VII of 1887) has. been held ; not to apply -
3 ’phe a case 11ke the present
JENKINS, C. J. —Sectlon 52 of Regulatlon I of 1827 prov1des
_that each pleader in prosecuting .or defendmg an origipal suit.
shall be entitled to a percentage on the amount sued for accord:
ing to the rates specified in Appendix L, as a remuneratlon for -
his frouble in acting on' behalf of his client, unbll the - dectee i in.
~the suit is passed, and thereaftel until such decreg is fulfilled. .
-The " question for our determination is how.the amount sued -
for is ‘to be estimated in this case: whether on the actual value
of the pmperty in dlspute, or on the value: in: respect of Whlch
\ Court-fee was paid,
" The taxing master aecepted the Jast ‘of these values'as- the true
basis of remuneration, and there can be no doubt that‘ in so domg .
he followed a long established practice. - - .
. We have now been furnished by:Mr. Txlak the Ass1stant
‘Registrar, with an able and exhaustive note tracing. the origin and -
: history of the presenb practics, and from it 'we find: that the
- matter never has been the subject of actual judicial demsmn, so
that it i is open to. us to conelder the soundness of tha.(: pxactlce. e

" m (1873) 12 Bong. L R. 113 s,tpp 117, (2) (1872) 18 W. R (Cu Rul) 109
Coous, o ' " 8. €, 12 Ben. T, R. 115 Note,
(3) (1874) 1 Bom, 538 at p B, (4) (1§80) 4 Bom, 515 at p. 526,



fVOIJ‘. XXIX. ‘BO‘MBA“Y' SERIES.

. The words of the Regulation point to the actual value astho

i-basxs of remunoratmn, while the: Court-fee value in- suits ‘of this :
; class may ‘bear no 1elut10n to the actual value. ThlS is illustrated

jby ‘the pxeeent sult which is valued for the purposes of Court-fee"

4t Rs. 640 yet when obJectlon was’ taken on_that score to the
‘competency of an. appea,l to this Court 1t was successfu]ly met;

:w1th the answer that the true value of the propetty wias in excess
‘of Rs. 5,000. . ‘Nor. do we think that on the ground of justice or

convenience there i is anythmg to be said - -in-favour. of the Court-

»fee value rather than the actual value as a basxs of taxatlon on.'_
ithe contrary there is miuch to be said againstit. - "o ls L
- ‘The- pr1nc1ple andf rule of taxation ought (in. our. oplmon) asf .
"ifal as possible to' be suqh as'to secure that the successful party

should recover from his opponent such costs as are necessary to

enable him_ to. place his case properly Tefore the Court, and this -
can best be secured by adopting the actual ‘value as the basis:

.of taxation.’ This-too. is illustrated by the present case ; for on

“the basis of-the Court-fee value all that the successful party can

recover in respect of his pleader’s fee on the appeal to this Court
“is-Ras, 19-3-2 though the value of the sub]ect-matter is over

Rs. §, 000 " This-remuneration is wholly inadequate and the only'

»resulb is that ‘the ‘succéssful litigant has to pay out of. h1s own

-pockeb the dlﬁ'erence ‘which goes to make uphis pleader’s proper .

reward. "~ In. view: of thls conelusion it will in future be rlght for

the real as well “as’ ‘the. Court-fee value to-be ‘stated on every;
plaint and memorandum of appea.l and in case of dispute, for an

issue to be raised as to the real value. Though this has not been
done in the present case, no dlfﬁculty anses, as according to the
-pla.mtlﬁ”s own contention -thoereal value may be taken to-be
Rs. 5,000 and the- -objection_ to the taxing ma,ster ] declsmn will
&ccordxnaly be allowed

-G 'B.R. © Order accordingly.

316436 .

-

238

_‘:woi..i’.--:

—
Ba1 Memgg.-

BAI -
v,

" MAGAR.

. "v___,cg_uxjn.'_' L



	Page 249 
	Page 250 
	Page 251 
	Page 252 
	Page 253 

