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1904 - "The case of Puyade v. Pirjade ™ was. only dissenfed from in
2 ﬂnunu Taracﬁami Meyra} v, Kaskinath Trimbak ®-as to it a.pphcablhty
:énou:QdWQQ.' _to execution - proceedmcs, and these two cases’ support our view
- S herein wﬁxle Krzslma]z Lalskman v. v ztﬁal Rmyz ® is dlrectly v
f-{m support of it: There Parsons J (p.\633) says 1 o« The former
;sult did not fail for want of Jjurisdiction or” any- defect of a like
Anature, such as’is contemplated by section14'of Act XV of 1877:
(see Baz Jamna V. Bai IcMa}m ‘It was Wlbhdrawn by the plamt-\ :
iff hlmself as- 11; was_ defective for want’ of parties, and ‘e was
‘alloWed to bring a fresh suit.. It appears, therefore, thab sectlon .
’;;374 of the Civil Procedure Code apphes to the.case” .7 L
The resrult is that. we must reverse the order , of the sttmch"
Court a.nd dlsrmss the suxt w1th costs on the plamtlﬁ‘ ﬂnoucrh N

out. Doy .
A : '~7-Order, m;;erked;"
_ () (1882) 6 BornS68L, "8 )1887) 12 Bom. 625,

© () (1835) 10 Bom: 62, /4 (1886) 10 Bori, 604

CRIMINAL REVISION.

Before Mr. J'ustwe Batty and Mr. Justwe As'on
EMPEBOR v. WALIA MUSAJ I A\ID ANormm.* :

1904, G’amblmy Act (Bomlza 7] Act IV of 1887), secs. 4, 5 71’—-00mmon qammg
.'Dec:ember i4 Izouse-—Jamutlchdna of the Borah, commumty -

'l‘he mcused were found playmg for money wx{;h cards m a buxldmu ordl-
narﬂy used as a Jamr’tkk(ina, but aceossible tg such membcrs .of the Borah

PR

e - * Criminal a.pphcatxon for Rewsmn No 248 of 1904. :
+ Sechous 4, 5and 7 of the Bombay l’reveutmn of (;amblmg Act p:ovxdeas fol. '
lcws H
- “4 - Whoover— "
(w) bemg the owner or occupxer or havmg the use of any-house, “room or place; -
- " opens, keeps or uses the same for the - purpose of o common gaming house, -
(6) bemg the owner or occupter of any- -such house, room or p]ace Luowmgly or
- wilfully permxts the same to be Opened occupied, kept or used by any °
" - other person for the purpose aforesmd
’(c). has the care or managenient - of, or in any mauner assmsts in conductmg the

“business of any such kouse, room or place opened oocupxed, kept; or used
for tho purpose aforesmd, o
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commumty as’ ha.ve no place to live m and ave foo poor to aonrd bhe rent- of s a
Ioom. Th.ls placc Was frequented by the patltmners andothors and mstmments

of gammg we1e fouud there when- the uccueed ‘were arrosted The Maglstrate:

convmted the accused of offences under sections 4 and 5 of the Bombay Preven— 2 A:.Mvs R

ton_ of G'ramblmd Act (Bo.nbay Aet TV of 1887): .

= .Helcl tha.b it Was open - to the Magistrate tp rcly on the presumptxon wlnch
‘under ‘section’ 7 of the" Act. mlght Do drawn that this place was used a5 a common‘
ga.mmg house unless the contrary.was made "o appear by the evidence - before"_
-him s there was, therefore, no ground to mtelfere in-revision with. the convie+:
tlonsundel seetion' 5 of the Act,

= Held, further;\thfmt 1m0 presumptmn arose under seohon 7 of the Act that the
place was “kept” byany person as’a” cofninon. g‘amm« housé : : the- conviction-
under sectlon 4 was therefoxe wrong.

ATt oxder to constltute an offence under seohon 4: of the Bombay Pteventxon
of Gamblmo Act. (Bombay Aot IV:of 1887), of keeping. a common gaming’
house, itis necessary to show, in -the ﬁrsb pla.ce, that ‘the. person chirged Wlth‘
that ‘offerice is. the’ owner, or ocoupxe* ora person “ having the use” ’ of the place

alleo'ed to. be kept ad a ‘common gaming house. It is not sufficient to show that -

the accused used the placa in question for the purpose of gaming there, "

APPLIGATION under section 435 of the Oriminal Procedure Code ;
(Act V of 1898) ‘against "convictions - and ‘sentences pussed by
Ka.rsondas Chhablldas, Thlrd Premdency Maglstrate of Bombay.

;f(d;“iﬁﬁl‘rlglﬁccs, : furmshes money for the P“t‘P°5° °f ga.mmg Wlth persons fre-‘
e ﬁquengmg any such houso, ro0m. or. pla.ce,

shall bo pumshed thh ﬂne whxch ma.y extend ' to- five hundred rupees,” of Cwith o

prisonmcnt whxch may extend to three months, :

S 5. asWhoever is found in.any “common- gammg-house, pla.ymg or -gaming with.
cards, dme, countm-s 01 othor mstrumeuts of ga.mmg, or i fouud there present for
the purpose “of gammg, Whother by playmv for any, money, “Wager, stake or otherwxsc, :

shall be- pumshed mth -fine which may extcnd to- two hundred rupees, or with i
pnsonmenh ‘which: may extend to oné month. -
i¢ Any persou found in. any ‘common gammv-house durmg any’ ‘gaming. or playmg :

therem sha.ll be prc:umed, untll the. contrary. be made to appear, to_have becn there

for the purpose of ‘gaming, :

«, When any. cards, dlce, gammg-table, eounters, cloth, board or other instrue-
- meni;s of ga.miug used in playing any game, nof being a game of mere skill, are found :
in any house,, mon} or placc entered under warmnt issued under thé provisions of the |

last precedmg section ot about the person of any of thoso who are found therem, it

shall e evxdeuce, until “the: coutrary is miade to appear,-that- such house, room of

place is: used as’a common gaming-house, and that the persons fouu(l therein were

there preseub for. tbe purpose of gaming, although no play was mcbunlly scen by the °

" Magistrate, or-Pohce Ofﬁcer or. by any person act.mg under tho autlxonty of c\ther ofv
 them,
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_ The accused W1th ’thlrteen othew, all belongmov to the Borah
:commumty, Were found gammg ina bulldmwknown as-the Borah
Jamallslmna (z ¢y 8 place ‘where usuelly feasts are held) “The

place or "room _where the aceused were: arrested was: accessible
~only -to the members of.-the Borah commumty, ~and- ‘was kept

“open day and night to enable it to be used by any. member of the

,'Borah commumty who had no- place to’ hve in_ apd who was too

poor to afford the rent of 'a’room. The accused (1 and'2) were
'fcharged under sectlons 4'and 5 of the Bomba.y “Prevention of
_ (}ambhng Act' (Bombay Act IV of 1887) with keepmgacommon
g gaming . ‘house and gatning therein- Whlle the rest were . charged
ff%under section 5 of the Act with. O‘a,man' therem

% -The Maglstrate convicted the decused of the- oﬂ'ences charged.

'and sentenced accused No. 1 to. undergo two months’ rxgorous

1mpr1sonment and accused No 2 to a fine of Rs. 150,

H. C' C’o Ja]’&, for the accused

Scott (Advocate General), with the Pubhc Prosecutor for -the
CrOWm ’

ASTON J.:—«Common gaming house *’ means % a house; room,
'or place in \vhlchwards, dlce, tables, or other mstruments of
gaming are kept or used for the. profit .or gain of- the pe“son
'owmncr oceapying,  using or keepmg such house room,: jor pla,ce,r
.whether by a charge for use of the 1nstruments ‘of gemmg, or of

fthe ‘house, room or place, or otherw1se howsoever.

- The- pebltloners when arrested,” Were playmg for money with

- cards ina ‘building ordmanly used as a Jamatlclmna but - acces-»
“sible to such member» of the Borah' community as. have no place
< to live in and &re too poor to aﬂ'ord the rent of a room,’

- This place was frequented by the petltloners -and. otherak and‘

instruments of gaming were found there ‘when' the place was

.entered. under warrant iSsued under the.. prov1s1ons of sectlon 6'
iof Bombay Act TV of 1887.

7

-It was open to the Magistrate to rely on the presumptlon which

v-;under sectmn 7 of the Act may be drawn that this. ‘place is tsed

fasa- common ﬂrammg house_ unless the contrary ‘was ‘made to
~appear- by the evidence. before him. . There is,- therefore, ho

ground to mterfere in revision” W1th the. convmtlons under sec-

RN
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‘tion 5" of . the’ Act “But io presumptmn arxsos under sectxon 7 Ceo0s

:ﬁhat the: placg was. “ “kept * by any person’as a common gamlng m '

- house. : g
~In order to establish an%ﬁence under section 4 of kéeping a- "MUQ:I\J?;;

?,common crammg house, it is nccessary’ to show, in the first- place, . h ‘

.that . the person chargcd ‘with that oﬁ'ence is the ‘owner, 01“

occup1er or. 4 person £ h@vmcr the usé”? of the placé alleged to be

kept as-a common gaming house, .

: Tt is not suﬁ‘icxent to show that either of the accused used the

a pl'l.ce in questlon for the purpose of gaming { there.,.

' The conv1ct10n under section 4. of the Act musb therefore, be -

v‘(set aside, .~

-AStO pumshments, there bemg nothing to show that the place

) Where theé petmoners Were gumlng ‘was a resort of. dlsorderly

| persons, r was. otherwxse & nuisance, the sentences appear t0 us

“to-ba undu]y severe. %nd “we sef aside’. the tinexpired portion-of

the sentence of  two months’ rigorous nnprlsonment passed on

“accused No. 1 and reduce the fine in the case of accused No. 2to

Rs. 15, the- ba]ance, if, pavd to be returned to accused 2. .0
R. R.

AI’PELLATE CIVIL

o Beforc Sw L H Jenkws, K 6’ I E, C’hcefJustwe, omd Mr. Justwe Aston

- 10047
. : December 22
Bomba y Regulatwn IT qf 182?‘ section 52-—Vakzls fec—CalcuZatzpn R LT
BRI Zv» ' accordmg to tﬁe actuw& value of the pro}aerty n ‘Sutts . -

, BAI MEHERBAI (ORIGINAL PLAINTIFF) APPELLANT, LS MAGANCHAND
T MOTIJI (ORIGINAL. DEFENDANT), RESPONDENT’X‘

A vakll’s fee should bc ca.lcula.tcd on'tho amonnt of the aotual value of thc
Property, the sub;ect—ma,tter of the suit,-and not on the amOunb of the olalm as .
estimated for the-purposes of the payment; of Cou,rt-fecs.,. RO
; Prr JENEINS, 0. = The' principle and rule of taxation . ought (m ur
opinion) as far ag’ pOSBlbIe to- be -such as to secure that’ the - ‘successful party
should Tecover from his ‘opponent - such costs a8 are necessary to ena.ble him to -
‘pmce ‘hig tase plopeﬂy before the Court, and th1§ can best be’ secured by adopt-
1ng the actual value as the' basis of taxatlon RTINS

The real as well as the Court- fee value should be’ stated on every plamt
"and memorandum of appeal, and i in case of dispute an msue should be ra1sed

;88 to the real value.

* Appeal No, 26 of 1004..
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