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€ have aIready mdlcated as the plam meanmrr '0 &
Re?erencc may also-be’ made to the’ observatlon' '
‘77 ali Aﬁmad Khan: Vs Ajudﬁw Randu®,
th b’ard 0 the conteniuon that thls apphcablon “will not :
1u'W111 be.efiough 6 By ~that- the ‘only issue- trled by the"
Subordmate J udwe—whether the' plamtxﬁ‘ was wronyfull Y.
dlspossessed*—was not an issne upon ‘which’ the dxspute betweenrj
the pa.rtleq could’ be properly adjudicated’ upon. Thexe was thus
. %' material 1rreo°u1a,1 ity by the Subordinate J udge in the use of hlS’_f'.:

Jurlcdxchxon, and this- apphca,tlon 1s in’ order under secblon 622 A
Cwﬂ Procedure Code S : e

’ Ni\nsmemo{

lie;

;".pleimtlif’s clalm must be decreed The defendants-opponcntsh
~will bear'all. costs throurrhout ’

- Decres-reverseds " -

<ay (18’9_1)11’:_4 Au, 537, °
' APP]]LLATE C‘IVIL o
) : o J Lo . 1004
: Beﬂn‘c M 7 J’us we Russell and Mr J'ustwe Asto;z. v . December 8.

=

» ARAJ LAL BHAISHANKAR SDLAT 'AND OTHERS (omemm, Dnmnmrs},
APPELLANTS, v. SHO‘\ILSHWAR alias. AMRATLAL iRARIDAT B}IAT
'(omeAL PDAINTIFPS), RESPONDENTS *‘ ‘

" szl Procedura C’ode (Act XI V of 1882), sectwns 373, 3?’4——Lzmztatzon Act
¢ YV!#‘ 1877),'sectwn 14—Oause of like natwe~Wztholrawal of a smt mtk
perniission t brmy anot}aer-—Lzmzmtwn FEERRATE R

"—"'\two defendants to recover damawes for- an 1 assault whwh took place on the 7th

: Apm} 1898, The defendants pleadcd misjoinder of partles and of catuges of actlon. .
“On the'; ldsth November, 1901, the 'Hig gh. Court nn appeal gove! effect to thls )
plea of’ the defendants, but under section 373 of the Civil Procadure Code gave"
leave to one-of the. plamtlﬂ's, Whose tiathe was struck aut, to ﬁle, if so advised, a-.

L frésh; smt -in- respect .of:-his ‘own ‘canse of action, . The plamtli’c' ‘whose naiue

. was so struc _nt, filed thls smt on the 13th February, 1902

Held thab the second smt Wi as barred by 11m1tatlon, for when a smt is mth-
3
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'190-4")'- a, fxesh suxt, the eﬁect of sectlon 3741 of the Code 1s thftt hmltahon is to apply '
V2 AB aLaL, - _ to the second suit as if 1t was the first: -
0 - Helol also, that sectlon 14 of the lextatwn Act d1d not apply to sueh a
Suomzsn - case. _, T

. . WAR, ' .
co - Kmslma]z Lalcsﬁman V. Vztkal Ravﬂ (1) followed

APPEAL from an. order pa;ssed by S L Batchelor Dlstrlct
.T udge of Ahmedabad reversing the decree passed by, and remand- '
"ing the case to, Atmaram J amnadas KaJl, Subordmate J udtre, at
Umreth ' :
" The plamhﬁ' and hlS fatber brouO'ht a smt (No 246 of 1898), ’
- on the 15th April, 1898, in the Court of the Subordinate J udge’
:’_‘ at Umreth, against. the defendants to_recover damages for an
a,ssault alleged- to have been commltted by the latter upon the. -
former on the 7th April, 1898, '
The de’fendants in their Wr1tten ‘statement ob_]ected to the sult .
‘ot the wrounds, tater alm, of ‘misjoinder of causes of acblon and of .-
parhes
"+ This obJechon was ﬁnally adJudlcated upon - in’ Second Appeal -
- "No. 99 of 1901 @ when the High Court directed « that the papers
be returned to the Court of first instance with. permlsslon -£0 the -
plamtlﬂ"s . ’qo elect which of them  shall proceed on the: plamt
~ already ﬁled »  And the order ran: “under the prov isions.of
v - section 373 we give leave to the plaintiff whose hame, 1s struck .
out to file, if so adv1sed a. fresh sulb in respect of his own ‘cause’
of action.” o
Of the two plamtlffs the fa.ther eleeted to proceed with the
sult ‘and the son filed,on the 18th’ Eebrua.ry, 1902, a fresh suit,
;- The. adefendants pleaded hmltatxon urging that “the plaxntlﬁ :
cannot deduct the time occupxed in" the former, Suit No. 246 of -
1898 whlch was mstlbuted by him and his father Jomtly aframst. E
the same defendants and which as W1thdrawn under sectxon )
373 of thé Civil Procedure Code.” . = "= 07 7% s .
'I‘he Subordinate Judnre held that the cla1m waS" tlme-barred
HIS reasons were:

Sectxon 374 of the Cnnl Proceduxe Code clearly provides thab when a smt s
w1thd1awn vnth liberty bo brmg fresh actlon and the smt is thus mstltuted, thc\ '

.‘ .

(1) (1887) 12 Bom, 626, o L (2) (1901) 26 Bom 250 at P 267.
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' pTamtdfshal‘ be bound by the law of hmltatzon in the same ) nannel as 1f the
first suit h‘ad not been brought. - RS i '
,;Under the’ pI‘OVllenS of section 14 of the' leltntlon Act the txme is allowed
onIy when thé-f Court: i3 unable to entertain’ the first suit for.want of j juris.” Sﬂ&ii?u_'
dlctlon. In.the: present case the: previous suit dld not faxl fm.defect of j juris-.
dwblon,but because it was badly framed by wr ongfully ]ommg causes of actlons

2 IE to a sulb like this the provmons of section 14 of the Limitation -Act are :
made apphcable, seotlon 374 of the.Civil Proceduro .Code would become nuga- .’
tory _The bar created by the latter sectzon is not 1emoved by the section “of the
leltatlon Aet, bucause the causes for- which the w1thdrawa1 of a-'suit is .
allowed ‘ate. not causes of ¢ 1ike. na.ture “with defect of ]uusdxctlon see Piyjade
V.- Prrycwle ‘(1: L.-R: 6 Bom. 681)3 ' Krishnaji Lakskman v. Vithal Rmyz -
_(I.L Ri 12'Bom 620) Ramﬁ Vo C’kandmal (L L. R. lQ AlL 587) R .

VABAJLAL

"'ti,..:On appeal the: D1str1ct Judge revelsed bhe decree passed by
“the Subordmate J udO'e and remanded the case to the Court. of "
“the Subordma*e J udge of Umreth for’ a declslon on the merxts.
’I.‘he orounds of hlS Judament were explessed ag follows — . e

Plam(nE 1ehes on sectxon 14 of tho leltatmn Act This consxdemtxou
has been Welghed by the Suab-Judge who, howcver, has-dissllowed it, mainly by
reason of the ruhngs at L.-L. R. 6 Bom. 651 and I L. R. 17 Mad 299, As
I shall’ mdlcate presently ‘this Madras decision . was subsequently overruled, -
Thus Mu J' ustico” Meélville’s proiouncement a.t 1. L. R. 6 Bom. 681 is the .-
prmcxpa.l anthonty making in defendant’s favours. :But upon the best consider-
“ation’ that can give to the matter, I do not think that plaintiff is defeated by
~ this ruhng “ In the first: ‘place his Lordship 1 in that case was dealing ohicfly. With
apphca.tlons fox' executlon. » Secondly, the finding proceeds upon the . wencmh-

' zation that’ causes for whlch “ the withdrawal.of a suit or application may o'
permltted are not causes ofa 11ke naturé with defect of jurisdiotion.” - If, then,

=it should .appear - tha’o in' any given case a suit ‘was -withdrawn for want of .
]urxsdlctlon orfor 4 cause of alike nature, then, I, _apprehiend, his Lordship's ’
" decision will not'be’ pertment. ‘And that, I think, is certainly a true account of
 what has happenecl herd.” I refer to the High Court’s jndgment in Appeal No.99 |
of 1901, where their LOldShlpS reversed the earlier decroes in this litigation; and -
m domg g0’ pomted out;- that, though reluctant to interfere at that stage, they ..
had no. optmn under the law as it stood. “As the law mow stands” runs the -
Jndgment, it does not appear toauthorise two- sepmate suits in which separate

} pla,mtxﬁ's are concerned to be instituted and tried’ together, nor doos it give the
Courts any" Jurlsdxctxon to entertain suits thus. mstxtnted " Further ou also,. -

. ‘allusion is made to the same point, and on.a study of the whole judgment 1 am

k led 'co beheve .thats the decrees were. reversed becauss, owing to misjoinder of
parhes ‘ srid - canses, "of. action, the Courts had no jurisdiction.’ This opinion is
supported by the nature of their Lordship’s action. They did in fact allow the
plamt to be mthdmwn w1th peumssmn to file fwsh suits ; bub that pcrmxSsxon




7 1904,

:'Snomusn-,
WAR.

K3

Would. be nngatory 1£ the ruhnc' mted fm‘ defendants

\ VAnA.mu.

' ILR 90'Mad, 435
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{to be applmd inag-

decxded the- appeaT I must infer that apemmsswn gwen Was ‘a-permission

smb Is not. txme barred now, for section 14 of tha lext:mon Act whwh alone
conld have saved it then, will save it now. - R O AR

-1 am stxenvthened in this opinion by a more genera.l v1ew of thc current of

declslons upon-the point now mvolved For Mr. Justice Melvulesdecmon in
° L L. R. 6 Bom. 681 has been dissented from ' giwoad execution; procoedmf's,
1L R.- 10 Bom. 62 and 11 Bom. 467. And as _regards suits,” there is a- -
faitly long catena of rulings in favour of the uew ’ohat such ¥ case a8 thls is -
" saved. by sec’uon 14 of the Limitation Act. - .
N These ruhngs are quoted on the margin and I would especmlly point .to thc' ’
w7 Allahabad. Full Bench' ruling b p: 248 of Vol 22,
'There the pnnmple was-laid_ down that Roction 14

,v'v -~

22 Mad, 491,.}:

L AL 248,
: “710 Cal\" 882
: .r,,_-,'za Cal, 821!

o _would be a.pplmd.blc if -the Court’s-, mablhty to

_ even against the plaintiff, * The only repxoa.oh fo whieh. he is- open is that

> he made a mistale of law which was shared by the ongmal Court and the
/ “Court of first appeal.s It must be allowod that he ‘honestly - did his: best to get‘ :
_ his case tried on its merits and that he failed only bécause the Gomt was unablé -
.10 give him such a trial. " As I read the ‘decisions of -the- ngh Court,ethxs is -

'much as the further suxt would pe’ already tlme ba.rrod “wheni their. Lordshxps -

. capable of being used: in other. words, that’ ‘the suit was not consxdered time- ~
"ba,rred when the appeal Was heald by their Lordshlps If that is so, then the 3

" entertain "the former. suit arose from & cause ot ;.

. ~+ ‘conneoted in any way with want: of vood faith or -
g due (hhgence on the part ‘of ‘the plaintiff. " Here -there is no such alleﬂatlon )

*- procisely. the kind* of case. for which the concossions of section 14-of the Limi-
~-fation Act were intended by the Lemslature, and I think, therefor, t that the’
“* Sub- Judge was. wrong in- dismissing’ tho suit as tlmc-barred because not

protected by that sectmn.
The defendants appealed to the Hloh Court.

'4'

i-'; V.Manub/mz Nanablzaz, for the - a,ppellants (defendants) --The:

‘Words “ other cause of a like nature”” in sectlon 14: of the Imm-.

tation Act; (XV of 1877) must be held t0 mean causes whmh are .
:in thelr na.ture ana,lorrous to defect of Jurlsdlctlon. Mls.]mnden
ffof partws isnot such a-cause. It is not an mtrmsxc defect in-the

..authorlty ‘of the Court or 0therw1se, and Would bear no analogy

"to ¢ defect of Jnrxsdlcfnon. See Tirtha Sami.v. Sesﬁaym Pai:vy

,{'Pujade v Pigjade .5 Kms/majz ﬂa/csiomcm v V ithal Rmm('ﬂ‘) ;
M usammut Mumza J /mmm v.Laljee Roy @5 Sultan wlla Bak/zs/a.‘f’)
Y (1893) 17 Mad. 299, ﬂ L asshy 12 Bom. 625, =

‘@ (1882) 6 Bowm. 681 ', @) (1864) 1 Wi R 1210z
() (1893) 28 I’un;. Roc. No. 45. T
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7 What fthe Leglslature requires under seetxon 14is Slmllﬂ.l‘lty-;‘;;?':l
of the auses th’mselves in their own nature, and nota srmllanty"_.;;
The: latter Would be” amxsleadmg test.* . This-

228

3904, -

-VARAILAL:

dlstrnetloo hasnot:been: propelly kepb in view in Matkura Smy/f:"

Bﬁ,awam Smgk O

tatloh.

-eThe words of section. 374 “of the  Civil- Procedure Code a.rei:_,’-
he. perlod occupied by the- first suit - cannot be _
. deducted ;- beca,use the second suit is to be taken as bemg xtself,f_

'qmte “clear, =

I’zrjad'ev »Pi? ]ade (-') Kmsﬁmﬂ v. V ithab- (3’ Kffayat Alz v, Rami

Bingh @ ; Bai Jaﬁma Vi .Bm Ic/e/m ®

’Of the Lumtatxon Act.

) is Dot agamsb this: view. - It.is rather’ in my. hl.vour."
4 of the Liniitation Act has been’ expressly referred to -
“thereini> Th _.;:I‘ull Bench case of Mat/mm Singh v, - Blmwam;

i Smg/'z (‘” 0‘overne thls case.

: Sectxon 374 of the Clnl Procedure Code - 1s meant to la.y down -
fﬂ_ sunply tlne, that the plzurtlff when he is oqven the permlssxon_-;

(1) (1900;‘22 AlL 248 (4) (1885) 7Au 359
_‘ Bom GSI ® (1586) 1o Bom 604,
e (1887) 19 Bom 625. - (® (1900) 22 Al 248,

he cases clted by the lower appellate Court "do*not consider
the eﬁ'ect “of “section 874 of the Civil Procedure Code. In facbfi»
Athe Jower appellate -Co urt has not at-all adverted: to this. seetlon._if;
lhe mere fact thab permmsmn has been glven cannot save hm1—;’~‘

The case of: Km/lnajz Vo



VARAJLAn :

" Smomsm. - 86 the.same time sat1s£y all the requ1rement° of seclnon 14 of the

o . WhRy -

£ 924

1904

Ve

‘,on the questmn of h'mtatlon, bub the sttrlct J udge reversed hls-,'-
’.decree. R ST s
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o cannob be allowed to deduct the tlme occupled in’ the ﬁrst suxt :

merely on account of the- -permission-being g granted ; but he. must :

;:lelta.tmn ‘Ack. . Section 874 must be construed 1n such a way N
o as’ to reeoncxle it W1th section. 14... e LY

»In the prevmus suit, the High Court could nob apply secblon -

| 578 of. the Civil Procedure Code; because. it held that there was
idefecb of 3—ur1sd1ct10n or somethmg analogous'. 0. it (see LLR,

26 - Bom., 259) So seetlon 14 of the antatxon Act ‘must be -

v held to govern thls case.

RUSSELL J ——Thls is an appeal from: an order of the’ sttnet’

' Judwe ab Ahmedabad Whereby the case ‘was remanded for trial
-on the merxta. The -plaint - was ﬁled on the 15th. Apml 1898,
: by two persons, a-father and son, a
: damages for an_ wssault upon the former by the latter and alleged

gmnst two. defendants'for '

to have taken place on the 7th April, 1898, - STk
‘ The’ defendants filed thelr written statemenb on the 7th T une, .
1898 and set up, mter alia, mlsJomder of. causes of aetlon ang of

‘parties. . This plea was overruled by the lower: Courts and -
- damages awarded to the plamblff but on the 14th Novembet, 1901,

the- Hwh Court reversed the decrees, see Vamjlal v Ramdat (‘) _
and made the following order: “ Under the provxsmns of sectlon

873 we 0*1Ve leave: to the plamlnff whose name s, struek oub to:;
- file; if 50 adused a.fresh sult in respecb of h1§ ‘cwn cause of'_f
;actlon. o ' S T

The fresh pla.mt was ﬁled on the 13th February, 1902 by the.

:son, Lhe suit of the other pla,mtlﬂ“ his father; remaining on the

file. “The Subordinate J udge of Umreth reJected this fresh plamt_lj:

The Dlstrlet J udae rehed on & number of cases, mz., Deo Prosad:

v " Pertab. Kairee ® 5 Venkiti- Nayak v. Murugappa®:; Assan .
_'"Paﬂmmma“\ MJHHH(Z Singh.v,. B/mwam, Singh® ; Mulhck .Kefazt".

(u (1901) 26 Bom, 250, p. 267 ; 4 Bom,” - {®.(1896). 20 Mad. 48"
. L.R.878,atp. 2 L el (1809) 22 Mads 494
(2) (1683) 10 Cal. 86: * /=" 3 : (5),(1900) 22 Al 248, ’:
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v S/zeo Persfmd (1) as showmg that a-case such as the presenb ISA“_
'covered by sectmn ‘14 of the lelbatlon Act In nong of these -
‘cases;’ however, ‘had the orlgmal suit been’ withdrawn’ under
'»sectlon 373 'of ‘the Civil Procedare: Code - No Eioubtathere isa .

fcons1derable conﬂlcb between the Courts m Indla as -to whether

mls_]omder of partles or causes of detion is & “caiise of like nature" '
within- that - sect1onl But: the District Judge has om1tted to -

_’notlce that thls is a.case of wﬂ:hdrawa,l of-the’ sult and thab can
only be under section “873 of the Code, W1bh regard to that
;sectlon, sectlon 374 of the Code of Civil Procedure is clear.

That i is as follows “In any: fresh smt mstlbuted on permlsswn'

zgranted under. the last precedxnor section, ‘the plalntlff shall‘be

;bound by the Jaw, of hmlta.tlon as'if the ﬁrst sult had not been
,,brouoht »'and is pracblcally to’the same effect as the” correepond,-
‘ing parb of sectxon 87 of Act VIII'of 1859, with . regard to which
“the any Couneil in Watson v. - The Collector of Rujshalyé @’
‘held that there is 1o power in the Courts in India, similar to
that’ exerclsed by Courts of Equity or Common Law in Enrr]and ,

to dismiss a suit with I1berty for the plaintiff to bring a fresh

“suit for the same ‘mafter, or to enter’a non-suit. Such power of
the l‘ndxan Courts is limited to"questiohs of form, as in the case

(1) of m1s301nder of parties, or of the matters in suit (2) where a

inmterml document has ‘been reJected for not havmg a:proper -

stamp, and (3) if ‘thére has been an.improper valuation of thet
'sub;ect-mattel of the sult head .When, bherefore, a suit s Wlthq
ﬂdrawn tinder such e1rcumstances, sec{non 874 of the'01v11 Proce—
. dure Code proques in effect that the first suit. is not to. be taken
' mto connderatlon at all, The eﬁf’ect of which is that hmltatxon
’ is to apply to the second suit as if it Wa.s the firsts . .77
The D1strlct J udo‘e h&s laid consnderable étrese on the fact that
: this: Court granted perrmssmn to the plaintiff to file this suit, but

¥ as we -have’ pomted out that. liberty swns given to the p]a,lntlff -

RaTE so ‘advised.” - The- fact (undet these circumstancés) of - this .

: Court having: so glven such ]1berty does not seem to us to aﬂ'ect )

’ the questmn
b ‘1896) 23 Cal 891 o @ (1869) 13 Moo, I, A, 160,
e 1649-—-5 ' ’

X 225'

1904, -

s

VmA.mAr.

SHOMESII‘

WAR
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1904 - "The case of Puyade v. Pirjade ™ was. only dissenfed from in
2 ﬂnunu Taracﬁami Meyra} v, Kaskinath Trimbak ®-as to it a.pphcablhty
:énou:QdWQQ.' _to execution - proceedmcs, and these two cases’ support our view
- S herein wﬁxle Krzslma]z Lalskman v. v ztﬁal Rmyz ® is dlrectly v
f-{m support of it: There Parsons J (p.\633) says 1 o« The former
;sult did not fail for want of Jjurisdiction or” any- defect of a like
Anature, such as’is contemplated by section14'of Act XV of 1877:
(see Baz Jamna V. Bai IcMa}m ‘It was Wlbhdrawn by the plamt-\ :
iff hlmself as- 11; was_ defective for want’ of parties, and ‘e was
‘alloWed to bring a fresh suit.. It appears, therefore, thab sectlon .
’;;374 of the Civil Procedure Code apphes to the.case” .7 L
The resrult is that. we must reverse the order , of the sttmch"
Court a.nd dlsrmss the suxt w1th costs on the plamtlﬁ‘ ﬂnoucrh N

out. Doy .
A : '~7-Order, m;;erked;"
_ () (1882) 6 BornS68L, "8 )1887) 12 Bom. 625,

© () (1835) 10 Bom: 62, /4 (1886) 10 Bori, 604

CRIMINAL REVISION.

Before Mr. J'ustwe Batty and Mr. Justwe As'on
EMPEBOR v. WALIA MUSAJ I A\ID ANormm.* :

1904, G’amblmy Act (Bomlza 7] Act IV of 1887), secs. 4, 5 71’—-00mmon qammg
.'Dec:ember i4 Izouse-—Jamutlchdna of the Borah, commumty -

'l‘he mcused were found playmg for money wx{;h cards m a buxldmu ordl-
narﬂy used as a Jamr’tkk(ina, but aceossible tg such membcrs .of the Borah

PR

e - * Criminal a.pphcatxon for Rewsmn No 248 of 1904. :
+ Sechous 4, 5and 7 of the Bombay l’reveutmn of (;amblmg Act p:ovxdeas fol. '
lcws H
- “4 - Whoover— "
(w) bemg the owner or occupxer or havmg the use of any-house, “room or place; -
- " opens, keeps or uses the same for the - purpose of o common gaming house, -
(6) bemg the owner or occupter of any- -such house, room or p]ace Luowmgly or
- wilfully permxts the same to be Opened occupied, kept or used by any °
" - other person for the purpose aforesmd
’(c). has the care or managenient - of, or in any mauner assmsts in conductmg the

“business of any such kouse, room or place opened oocupxed, kept; or used
for tho purpose aforesmd, o
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