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\ The resulb therefore, is that sub]ect to her payma those Court

Fees wn,hm one month’from this'date; the decree of the Dlsirlct
oF ud(re w111 be- reversed ‘otherwise it will be confirmed, .
'l‘he detendant must geb-the cost\of the appeal to the sttnct
Court but the costs in this Court will abide the- result.:.

" In"case the: Courb fee is not pald within. the time mdlco,ted

the defendant must get the costs alsq of the appeal to this Court.’

‘,f‘ B R
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Bgfore Sm L H Jénlcms, K C.LE., thfJustwe, and Mr ustwe ‘-
- " . Batckelor. '

eiRUDRAPPA BIN %ANKAPPA (ORIGINAL - PLAINTIFF), Arrmmn, 0,

. NARSINGRAO RAMCHANDRA HEBLIKAR AND ANOTHER (ORI(‘I'NAL
_' DEFENDA\Ts), OPPONENTS.*
Specific Relief Act (L of 1877), section 9— Civil P1 ocedure O'ocle (Act XI V'
' qf' 1882), section 632—Lenant kolding over— Dispossession by landlorab—-
Smt by J tenant to recover posrsesswn—Ea:tq ao;duzary]umsdwtwn. '

; A tenant hold ing over after the ¢ e‘cplry of the porxod of tenancy was dlspossessod
w1th0ut hlS consont by the landlord. The tenant then brought ‘a suit for
-posses;,lon a«ra,mst “tho landlord . under seotion 9 of the ‘Speoific Reliof Aot
(1 of 1877)." The Subordma.‘e Judge ‘dismissed the smt. The plaintiff (tenant) -
theleupon applied . under the exbmordmmry ]m 1sdlcmon (sectxon 622 of the
-Civil Procedure Code, Alct XIV. of 1882).” .

- Held,: leversmv the docme, that " the plamtxﬂ’. (tena.nb) was not llable to be
evxctel by the. defendmt (hndlord) propmo matu and that he was entltled to a
decree for possession. .- -

‘913

" 1004,

vamuu ‘

VIbHYAI\ ATHy -~

1904,

- Decémler 6.

PER BATCHELOR, J.: —-“To read the words «due course. of law’ in Seutlon 9 '

“of tho Speeific Relief Act, as mere]y equivalent to the word ‘legally * is; we -
‘think,. to depnve them of a foree ani’a significance which they carry on their
very’ fa.ce., For a thing, which is perfectly legal, may still be by no moans 8 .
:thing done ‘in due course of law ’; to enable this phrase to be predlcated of it, it
“is esscntml speakm generally, that the thing should have been submittod to the,
. consideration and pronouncemenb of the law, and the ¢ due course of law’ ‘means, ’

) take it, the: regular normal plocess and effect of the law operating on a mutter

“lnch has becn 1aid before it~ for. ad]udlcahon. That; in- our opinion, is the
" primary and natural meaning of the phrase, thongh it may be applied in a
‘ derxved or secondurv gense to othm proccedmgs held under the direct authouty

* Apphca.hon N o. 103 of 1903 under cxtraordmary ]nnsdlctlon. 5
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i 4, of the law ;.in this sense it may bo said, for 1nstance, that revanuo or ta.xes are

’m_ collectod in due course of law.”? , g . SN

- .~ Tho only issue ‘tried by the Suboxdm'mte J udge wzxs—‘ Whether the p":nn d‘f
was wrongfully dlspossessed within six months before tho suit.s | .

= H’eld that the plamtxff’s remedy lay in an apphcatwn unrl°1 ths ex ra.ordma.ry

© jurisdietion (section 622 of the Civil Procodure Code, Aot XIV of 1882) inas- . -
much as that issae was not one upon which the- dispute behween ‘the " parties

) could be propelly ad]udlcatnd upon. :

[ R
NARBINGB.-\Q.

R

_ APPLICATIO\I under the e‘(tra.ordunry Jtlrxsdlntxon (sectlo'l 623 .
of the' Civil- Procedure Code, Act XIV of 1882) against. the
declsxon of V:J. Kaduskar, Joint Subordmate Judga of. Dha.rwar,
" ina snit for possession of land undet - ‘section 9 of the Specific
. Reliet. Act.(I of 1877).. . : »
% - The plaintiff, who was the_ tenanb of the defbndanbs under a
renb note for one year which' ended in Apml 1902, having. fzuled"
‘-to, vacate the land at the end of- the - sblpulafwd period,. the
, ‘defendantq dispossessed. him and took’ possession.” The pla.mtxff -
"rrthereupon ‘brought the present suit against the. deféridants for -
" the recovery of possession’ un- ler section 9 of the Specific - Rehef} )
Acb (laf1877). -
R . The defendants seb up t‘]eu' tltle to the Lmd on the strentrtht;

of the rent note.
- ~The bubordmate J udge framed only one issue, na.mely, Whetllep
. the plnmtlﬂ' was wroncrfully dispossessed within ‘six m’)nths )
" before the suit,” and having found on the issue in the neva,tue ‘
" “he dismissed the suit on the ground- that ‘the plamtlﬁ' ‘had no’
lonrrer the right to hold the land at the’ end: of the pemod men-
: tioned in: the rent no‘e and he was rightly- dlbpossess=d T
The plamtxﬁ' preferred an application under the extmordmary .
-3 urlsdlctlon urging that the Judge wrongly e<e1c1594 Jlxrlsdxcbzonf
in dismissing the suit, that the chspossmsmn by the defendants
- “without the plaintifP’s consent was otherwise than by due’ course -
“ of law, thab the Judge had not raised proper issues arisingin: the
" case under section 9 of the Spec1ﬂc Relief Act, and tha,t he failed -
© to notice the distinction between an ordmary Quﬂ) for pOase,s31on"
" on title and a possessory suit under section’ 9 .of. the Specxﬁc
- Relief .Act. A rule aisi having: been issted requiring the
. defendants to. show- cause why the decree of the Subordlnate
- Judge should nob be-set as1de, '
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‘suppor‘b of -the- rhle,;>~He. rélied on - the following. ‘authorities : —-,
‘Sandars Insbltute% of I ustlma.n (Foul th Edn.) lib. IV, Tit. XV 6;

Colletb on- Speclﬁc Relief Acb, pp. 74, 75 (Third Edn) sectwn 1.)'

of Acb XIV of 1859 ; K/uyala Fnaetoolla/» v, _Kwﬁen Soondiir @

Sofaoll Kﬁtm V. Woopean Khais \2) Jonardzm Acﬁar:eev Haradﬁzm 3
VValz Akmad Khan v, djudlia Kandu @, “Nuynd Kishore "
. Skeo Djal Ooparlﬁya ®, Kmslmaravv Va&udev, ©, Bandu.v.,

Hanmaﬁtmv V. Tﬁe Secrelm 'y of Smtefar Iizdm ‘3’ ‘_f*' \'; .

Acfem jee @)

3

cause. ;fHe relied on the following cases —Bamlu V. l\'aba &

Amzru(lw vi Mehamad,® Virjivandas. v. - J}lalwmed Ah K/ca:z,(l(’)."

Oﬁandrz v, ])ajz thu an-

~

BATCHELOR J ——Thls is an apphcatlon under the CourBs -
uxtraordmdry Jurisdiction under section 622, Civil Procedure.
.Code.’ "J.‘he applicant was the plaintiff in a suit mstltuted in the'» '

Court “of! ‘the Joxnt Sabordinate Judge, thrwdl, to recover

possessmn of certain Lmd under seetion 9 of the Specific 'Rehef :
Act, - The defendants produced a rent note signed by the plamtlﬁ’ :

(E‘{hlblﬁ 25) whlch satisfied-the learned Subordinate Judge that

“the p]axnhﬁ' was the defendanits’ tenant holding over. after the
expxry of the .period 6f tenancy.. From this clrcumstunce the -
Subordmate Judge 1nterred that the plamtlff was rwhtly dls-_'

po:sessed and dlsmassed the suit with costs.

" Before. us the facts of_ the case are admxtted and ‘are m”
+“substance. these, The. rent note, passed by - the plamhﬁ to the™
.defendants’ a.ttomey, is dated 9th November 1901, and is for the

- Shake year ] 1828, Whlch ended on the 8th April 1902 ‘In June

1902 the- defendants’ obstructed the plaintiff in his attempts to .
cultxvate the land and. ultimately’ dispossessed. him of their own
“motion and without his consent. Thereupon the plmntltf ﬁled

thls suxt under sectwn 9 of the Specxﬁc Rehef Act

"'.'-(13 (1867) s W iR 386 I” j' ! (1884)8Bom 371 atp 75,

" (2) (1868) 9 W. R. 123,507 T ©. (7 (1£90) 18 Bom, 288, - -
(3 (1868) 9 W. R: 518." © 7707 (8)(1900) 25 Bom. 287 a,t p. 292,
© (9 (1891) 13 AIL 587, .- Yoo Gasmis Bom. 685.
. {5) (1869) uw R, 168 R 110) (1880) 5 Bom, 208. -

an (1900) 24 Bom; {04, -

qulmle appeared for the apphcant (plamtlﬁ) in

M 7. Bhat- appeared for the opponents (detendamts) o show
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to such plopelty ‘md to recover possessmn thereof.” .

THL‘ Il\DIAN LAW BEPORTS [VOL. XXIX.

' Now the materml part ot' thls Qectlon rea,ds as follows $—

«f any person is d1spossessed withoat his consent ‘of immoveablo plopeﬁy
othelmse than in due eourse of law, he or any person claiming throngh him Imay,

: by sujt, recover possesswn thexeol, nothtbstandmv an y othex‘ txtlo -that may be
" .set up in such suit.

« Nothing in this section shall bar any person from sumo' (:o estabhsh hxs title

-,

© Thus upon the admitted facts in this case, thio only questlon
‘which ecalls for- solution is whether the dlsposwssmn of the -
plaintiff was effected ¢ otherwise - than in due course of la.w

~within the meaning of the Act. Adopting the first and prineipal

test laid down, namely, a conswera,tmn of the words themselves-

: (see Bank of England v.-Vagliano ©) we are of opinion that this

. quebtlon must be answered in the affirinative.” A tenant holdmg

gver is, no doubt, a tenant on sufferance, but it'docs not follow

: that he i therefore liable to be evicted by the landlord proprw

ot : Whether he is so liable or not depends premsely ppon the -

' 1ntent10n of the. Leo'1sla.ture in the section under discussion and

no fair presumptlon as to that intention can be collected from

~ the law prevailing in England. It 1ay be doubted whether the -

. holdmg-over is sofficient to make the tenant’s- possession

“« wrongful ” within the ordinary acceptablon of that word ; and

* that ‘such possession is still juridical po;sessxon ‘seems to us -

apparent from the fact that a tenant holding over could recover

. as against a third party who unlawfully dispossessed. him.. We

conceive, therefore, that there is nothing in the chamcter of such

- possession which should be allowed to override a plam provision
“of the Act that the landlord shall not suo motu dispossess a

tenant without his consent. And to our minds this is the plain

“effecl of section 9. ‘ To read ‘the words ¢ due cpurse ,QE law” as
"merely equivalent to the word legally ” is, we th‘ink, to depli\e
‘them of a force and a significance which they carry on their very

face. For a thing, which is perfectly legal, may still be by no

‘ingans a thing done “in due course oflaw”; to enable this

phrase to be predicated of it, it is essential, speaking generally,
that the thing should have been submitted to the conSIderatlon;

4and pronouncemenb of the law, and the e due course of 1aw »

" (1891)A ¢, 107,
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mcans, we | take 16 the regular, normal process -and effect. of the . ',"-'.‘ 1804~
law opera,tmw on a mal;ber wlnch has been 1a1d before it for m
adjudlcatxonr That in our oplmon, 1s the pmmaly and natuml N“sﬁmam '
meamnc' of. the phra,se, though it may be applied in:a derived -
“or seconda.ry sense to. other proceedmge held under the dlrecbf}'
authorlty of the LLW, in this- sense ib may:be. said, for- instance, -
_that revenue or taxee are collected in due course of law.” But this
lattcr use of the expl ession has cleatly no beaunor upon the words ’f'
-in the parblcular context in which they.occur in section 9 ; there
we thmk chey must be read in their primary sense " as referrmm
“to the. process and’ opera,tlon of the law mvoked by the ordxnary
method of acivil su1t G R
Nor do we ﬁnd that thls constructlon lea,ds to any result Whlchw.'
‘can be called mconruuous or-unnatural ; on_the contrary, the
~result ” appea.rs to us na.buml and. reasonable: -For on . the
hypothesm thch IS a condition precedznt to the: opemtlon of -
" the section there is a dispute between two persons as to the right
40 the possessnon ‘of ‘imwmoveable properby, ‘and the Legislature -
in 1bs anxuety to- prevent agrarian crime may well have desived
to enact that. such a . dispute. should be settled excluswely by :
Judlcml dﬂcmon, and not by e1ther of the parties under Wha.teverl; :
.claim of tltle he may put’ forward ; in other. words it-imay well .
i ha,ve been the intention that; in the cucumstances conl;emplated
the l:mdlord should be debarred from- taking the’ law. into his.
. own hands Thxs view is corroborated by the proyviso i the second-"ﬁ
para(rraph that notluntr 'in the section shall bar; :any person'f from.
. suing to- establish his. title - ‘and recovermg possession . upon : the_. '
strenorbh of it . So far, therefore, as the section 1tse1f is concerned,
Uit would seem to look to ‘posséssion alone, and ‘to provide that
-wheti such, possessmn is to be recovered @b envito, recourse: must -
-be had to the mstltubxon of legal ‘proceedings, and that" wheref»
such- proceedmcrs are not -taken, the tenant may . claim to be -
f réstored- to possession, ‘though ‘such restora,txon shall not affect
thab la.ndlord’s Tight to éstablish’ his claun in a separate suit,
Moreover thlS constructlon appears to".be -supported by the
wewht of a.ubhombyiso far-as the Sectlon has ‘been considered
and mterpreted by the Courl;s Omlttmg 4 cerbain provision as -
to hmltahon ",the sectlon corresponds W1th section 15 of ActA

-
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L VIl XIV of 1859 upon whlch wo hme the beneﬁt of several rulmgs '

Runnum . ot‘ the Calcutta ngh Court:” In the first’ of such caaes to which
1\ ARSINGB ie, our: attentlon has been: dhected [L/tq/aft Enaetoollaﬁ V.. Kzsﬁen .
i :S'oomiur (1) - Mr, Justlce Mltter in’ commentmg upon the sectlon -
observes = “Tf the suit is brought w1th1n thé penod presnubed -
- by that- Section; even the rightful owne1 of the Jand is: precluded '

" from. showmo' h1s title.” " To the same effect is. the decxsxon of .

~ Peacock, C. J, in Sqfaoll Khkan v. Woopean Khan (2) whlch was
also & case whete the tenant held over after  the- explry “of -the
lea.se In. deahng with-the argument that if the- landlord could .
“turn the tenant out by force, he was at perfect hberty to do s so, .
the learned Chlef Justice says :—“ It appears tous that that i isan -~

“erroneous. pOalf/IOH and that the zemindar is ‘not at: hberty to take
the law intd his own handsr "The defendant ha,vmrr turned the -
plamtlﬁ' oub of possessmn of his- own authorxty, mstead of :
proceedlntr 1n due’’ course of - lam, the plamtlﬁ“ sucd to recover h

- from him the- possession which'he had unlawfully tal\en and the :

.- Court was.quite right in decreeing for the pla,mtlﬁ' in. that suit ”,
In the same year we have. the Full- Bench . Ruhnw in Jonardun
Acﬁmyee v. Hamdium Acharj jee B, where thn defendant admltted
~ the e_]ectment ‘but: pleaded in Justxﬁcatlon that the plmntxff- T
apnellant had no right to occupy the land 1msxnuch as.the penod
> of his lease ‘had expired _ befom the dxspossessmn took p]ace a
“In delivering the judgment of the: Fall Beneh; I’ea,cock C. T, .
~expressed hifnself as follows =< If, howev er, the Z‘emlnda,r acts of -
> hisown autbonty and without the- mt°rvent10n ofa Court of lgw,
“or of the Collector, he- comes - within: sectlon 15 of ‘Act. XIV of
© 1859 ; and. if the ryot sue lum~ in thc Civil Court thhm the -
penod thén plescrlbed he will be entitled to recover: possessmn f’
~ ‘without reference to the title of the Zemindar to eJect hxm ~The .
reference to the Collector goes ‘out of thls case, as. 1t was based ‘
’upon a- plovmon of the Act of 1859, ‘which-has o~ 1onger any.
force - It is clear, then, from these decisions’ that the expreasxorr
"¢ due course of law ”’ was interpreted as bEmg«m contrast - with
the acting of one’s own authonty or, actmg W1thout the mterven-
tlon ot the Court in other Words, the conqtructlon approved Wasl,

(1> (186 )sw R 286 at P 80 T (2)(1868) 9\V R 123
09 (1808) 9 Wi R 513 atp 514,
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€ have aIready mdlcated as the plam meanmrr '0 &
Re?erencc may also-be’ made to the’ observatlon' '
‘77 ali Aﬁmad Khan: Vs Ajudﬁw Randu®,
th b’ard 0 the conteniuon that thls apphcablon “will not :
1u'W111 be.efiough 6 By ~that- the ‘only issue- trled by the"
Subordmate J udwe—whether the' plamtxﬁ‘ was wronyfull Y.
dlspossessed*—was not an issne upon ‘which’ the dxspute betweenrj
the pa.rtleq could’ be properly adjudicated’ upon. Thexe was thus
. %' material 1rreo°u1a,1 ity by the Subordinate J udge in the use of hlS’_f'.:

Jurlcdxchxon, and this- apphca,tlon 1s in’ order under secblon 622 A
Cwﬂ Procedure Code S : e

’ Ni\nsmemo{

lie;

;".pleimtlif’s clalm must be decreed The defendants-opponcntsh
~will bear'all. costs throurrhout ’

- Decres-reverseds " -

<ay (18’9_1)11’:_4 Au, 537, °
' APP]]LLATE C‘IVIL o
) : o J Lo . 1004
: Beﬂn‘c M 7 J’us we Russell and Mr J'ustwe Asto;z. v . December 8.

=

» ARAJ LAL BHAISHANKAR SDLAT 'AND OTHERS (omemm, Dnmnmrs},
APPELLANTS, v. SHO‘\ILSHWAR alias. AMRATLAL iRARIDAT B}IAT
'(omeAL PDAINTIFPS), RESPONDENTS *‘ ‘

" szl Procedura C’ode (Act XI V of 1882), sectwns 373, 3?’4——Lzmztatzon Act
¢ YV!#‘ 1877),'sectwn 14—Oause of like natwe~Wztholrawal of a smt mtk
perniission t brmy anot}aer-—Lzmzmtwn FEERRATE R

"—"'\two defendants to recover damawes for- an 1 assault whwh took place on the 7th

: Apm} 1898, The defendants pleadcd misjoinder of partles and of catuges of actlon. .
“On the'; ldsth November, 1901, the 'Hig gh. Court nn appeal gove! effect to thls )
plea of’ the defendants, but under section 373 of the Civil Procadure Code gave"
leave to one-of the. plamtlﬂ's, Whose tiathe was struck aut, to ﬁle, if so advised, a-.

L frésh; smt -in- respect .of:-his ‘own ‘canse of action, . The plamtli’c' ‘whose naiue

. was so struc _nt, filed thls smt on the 13th February, 1902

Held thab the second smt Wi as barred by 11m1tatlon, for when a smt is mth-
3
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