the r viso to the expla,natmn after the’ Words iy tmnsferred .
An enaetment 1mposmg a ‘burden' requires” a striet: constructxon
in favour, of the: subject. But this-is. an e‘(emptmn and’ must

therefore be qtnc!:Iy construed in- favour.of“the State. . Tlns»
answws both references. _ -

R.R

APPELLATB CIVIL

Bzforc Sw L. IT. J'enlcms, K.C' E (Jlan Justwe, tmd

S . " My Justice Batchelor f(_:_‘ BT
»PARVATIBAI KoM MAHADEV (omq’umn PLAINTIFF), APPBLLANT, v - " 1904,
VISHVANATH GANESH (omamu. DEFENDANT), REerNDENT. 5 Nawmaer 23

C’om«t‘Fecs Act vir. qf 1870) section 7, pmagmph4 clause (c)--Spemﬁr
Reltqf At (I qf' 1877), . “section 39—-6‘mt Sfor” declaratton—Gancellatwn
éldcument~— C’onsequentml relzgfL— Vuluatwn

: ‘The plamtxﬁ havmo' sued. fm the cancellatlon of & sale-deed framed the -
prayer in the plaint’ 80 as to seela doclaration that the sale-deed was fra.udulent
-and -fo¥- @ ‘ordor to- have it cancelled and a copy sent to the Sub Regxstmr as.’;_
provzded by sectlon 39 of the Specific Relief Act (T of 18’77) S

<Held - that- the suxt was one for & docleua,tlon w1th a dlstmct pmycr fm con-"ﬂ
soquentml relief. - ‘

- Karam Khan-~v, Daryai SinghtD dissented from, -

The plamt was' stamped with a Court-fee stamp of Ra. 10’ on]y o

- Held that the case was oto falling under seetion 7, paragraph 4, cl:mSe (c) of -
he Comt Fees Act (VII of 1870), and must. be va.lued accmdmgly‘ :

SECOND A[’PEAL from the dec1s1on of J J. Heaton Dlstmct J udwc
: of Naisﬂ: reveramu the decree of C.D. Kavishvar, Flrst Class
f Subordmate‘ifudore. o |
. The plamtxﬁ' sued for. the cancellatxon of a salezdeed of certain:
* lands; - the: onsideration stated. being -Rs, 7,058, She prayed
- (a) that it. inwht be dec]arod to have been’ obuamed Afrom her by,
a the defend.mt by means of fraud and nusrepresentatlon, \(&) that._»

* qecond Appeal 315 of 1904
* 1)'(1883) 5 AlL. 831,
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Cit mlcrht be cancelled and (o) tr ab & copy of the declee mmht be

sent to the Sub-Rewlstmr of Niésik, .
'The defendant answered szer alw that he hnd not obtamed the )

.

fee stamp of ten rupees on' the plaint was ma,dequa.te. T
The. Subordmate Judge +held that the plaint was suﬁicxently

- stamped for the following - reasons -_—

Thls clmm is ma,de for declaratmn that the sale deed- mentloned in thi plmnt

" was obtamed fmudulently and wrongfully by the defendant from the plmnhff

- and for a decree caneelling it .on account of fraud, Tho plaint is written on a
-ten Tupees’ Court-fes stamp, and it is contended that the Court—fee paid is in-

" adequate. . It isnot shown how it is fnadequate. ‘The Court- fee required under .
. the Oourt Fees Act, Schedule IT, Article 17(iii) or (vi), is Rs. 10, -The clause (i)

ﬁz\pphes bécause the suit is for. a declaratory decres without' praying for con-.

’ sequentml rehef a.nd 1f that is not npphca.ble, the clause (vx) apphes. .

On the ments he found that the sa,le~deed was obtamed by

: fraud and m1s1epresentat1on and passed a decree in the followmo'
' terms —

1‘01 these reasons I pass decree for the plaintiff declaving :that the’ sale deed -

. obtained by the defendant in question is frandulent and void and’ mdermg that -

itis cancelled and a copy of thie decree hereby passed be sent to the Sub Regxstmr
at Nisik as prayed for.. It is ordered that the defendant shall 8224 the’ ,plmnt— .
-iff’s costs and. hear his own..

The defendant havmo* appealed to. the "sttnet Court the:

; plamtlﬁ' contended that the appeal. did not lie to that Couit. but .
.to ‘the ‘High Court, as the subject-matter exoeeded Rs. 5,000 -

’].‘he Judge, however, entertmned the appeal and ga.ve lm reasons 1

as follows'—- R o LT _,;

" After hearmn' the arguments on both sldes, I have armved a.t the conelnsmn
that the suit is one “to obtain a declaratory deérae or order- Where consequenhal

relief is prayed ” and so falls procisoly under the provisions of clause (c) of the .
ffourth part of section.7 of the Court Fees Act. - - The suit was to have it declared
'tha,t a certain sale-déod obtained by the defendant from the, pla,mhﬁ' “ihas been

obtained fraudulently and wrongfully and to have if. eancelled and fo have a
copy of the decree sent to the Sub- Re‘nstlar of Nasxk ", The decree- deelaredn

“that - the deed is fraudulént and: voxd ordexed its cancellatlon and that a -

eopy should bs sent to the Sub~Ret’xstm1 ab Ndsxk .Clearly then the plaint

.asked forand the decree granted more than a mere declaration ; - it "asked for .
actual cancellation of the dged; which is an entirely different thing from a mere’ -



YOL. XXIX.] ‘EOMBM’? SERIES.

.

,’decluatlon - and'it also asked th'\t a copy should be sent to the Stb- Regxstral.-lf

8o two~ thmgs ‘over and above a declaration were asked fm. These two things -

appeat' to me td-be consequentm.l relief and nothing else. They are cortainly
relief -they: secure to the plaintiff more and put her in a better position than .
. would bo done by a declaration alone. They are reliefs consequent on the declara-
tion.:  So dircebly consequent indeed that it is provided by the Specific Reiief

Ach (sectwn 89) that having made the declaration, the Court may order cancella-
“tion and shall send a copy of the declee to the officer in whose oﬂ‘ice the mstru-
ment has been registered: - B -

It is true that' the Allahabad Hwh Courb seem to have decided that by yeason

of the passing of thy Specific Relief-Act, the cancellation of an .instrument

(which previously had beon considered as relief consoquent on the declaration
that it was yoid) ceased to be such relief (Karam Khanv. Daryai Singh, L L. R -

B AlL 331) But the Madras Hwh Court have differed from this conclusion
. and have held- that canceliation is consequential _1ehef (Samiye Mavali v,
'Mznammal I. L. R. 23 Mad. 490). Ican find no Bombay case exactly in
“ point but in Raglumatb v. Gangadhar (L. L. R. 10 Bom, 60) and Sardarsingfi

LV ‘Ganpatsingji (I Tn R, 17 Bom, 56) it has been held that an injunction iy
relief consequential on a declaration. If an injunction be such rehef then,

cortainly cancellation should be treated as such relief also, 8

. ‘Henca the suit is-one which for ﬁsca.l purposes falls under sectnon 7 clauso
4 (c), of the Court-Fees Act, and is liableto an ad valorem fee, “according to
.the amount ot avhich the velief sought is valued in the plaint,”. Consequently
"by the provisions of section 8 of ‘the Suits Valuation Act (Act VII of 1887)

S thovalue as determmable for the computabmu of Court- fees and the valuo for‘

plltpOses of jurisdiction shall be the same.”

- In this paltwulm caso the plaintiff did not: ‘stato the value of the rehef sought, .
but she had the plamt written on a stamped paper of the value of ten rupees.

’Thelefore it is to bo assumed that she valued the relief sought at such amount

ias would requlre a feo of ten rnpeos ‘This amount 1s betwecn 130 aml 140’
rupees.. " 7 ’ i

. Clearly, therefore, the suib came within the ordinar y jur xsdlctlon of the Sub-

V,;or&mate Judge and the appeal lies to this Court and not to the High Court. -

“The- appe‘ml must, therefore, be admitted and set clown for he'nrmrr b .this
Court

On the monts the Judore found thab it was proved that the
: sale-deed was not indaced by fraud or misrepresentation and that
it was. nob proved that it was induced by undue influence. He,
therefore, reversed. the decree and dismissed the suit. ’
The plamtlff prefemed a, seconﬂ appeal.

M B C/mubal f'or the appella,nt (plmnhﬁ')

D. 4. inmre for the lespondent (defendanb)
B 1649—3

...;'2‘09. X

L1904,

" PARVATIBAL .

VISHVANATH,
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JENKINS, 0. J. —-—The plamtsz has broncrhb thls sulb for the

i"cancellatlon of g sale—deed and she has’ framed the pnyer to her’

plam‘h 80 as to seeL & ﬁeclamhon that’ the- sale-deed . was fraud-

"'.,ulent and for an- order tohave.it: cancelled and a copy stnt to.
“the’ Sub-Remstrar ab ’\I‘imk as p1ov1ded by -section 39 of the
Speclﬁc Relief Aet

< The first Courb’ decided in the ‘plaintiff’s. favoar. .
: ’l‘he defendant thereupon appealed to the Dlstuct J udge
“The plamtlﬂ’ at the outset took the obJecblon ‘that; the - appeal .
dld not he tothe Dlstnct Judwe ‘but M. Heaton, ufter careful
-.con31demt10n came to the conclusion that'the appeal: did lic to
h1m

. The plmnhﬁ now comes here and repeats the. ebJectlon that

?the appeal did not lie to the District Court, bub should have been

”preferred to Lhe High Court, and. that is the point whlch We now
have to-decide.”

* The fnst questlon is whether this'is a’ suit to - obta,m* ~declas

'ratory decr 20, w1thout aprayer for consoquentlal rehef or whether
: consequentml relief is prayed. On that point we ure in compleﬁe

anlecment .with the. Dlstrlct Court. We thmk there can be no.

,doubt that the suit. is-one in thch there is'a distinct” prayex for

consequenblal relief, and we come to that conclusmn nothth-’

.standing the ruling in Karam Khan v, “Dar, yaz Smgﬁ(’) of the
'Allahabad High Courb to the contrary.

“Then having come to that conclusion -‘we next have.tosee-what

;W’&S the Court to which the appeal lay. -

~ Section 26 of the Bombay Civil Courts Act prov1des that “j

‘ all smts declded by the Subordinate Judge of the First, Class in -'
-the exercise of his ordinary and - special. original _]uusdlcbwn of.
“which the amount or value of the cub]ectv-matter ezsceeds Rai 5,000

‘the appeal- from lus decision _should 'be dlrecbly to the Hmh
- Court.”

"The plauntxff contende here, as she contended - before the DlS-.M

“:tmct Court; that in this case the subject-lnatuer exceedq Rs. 5, Q00.

‘There can be no doubt that-the real: value of the stibject-

‘}matter is correctly. esblmated by her, but; the question-i is whether -
;by the combined opcratwu of sechon 8 ot the Sults Valuatlon

I ‘(1883) 5 AI?.‘ 331, -
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“Act and, sectlon 7, paragraph 4, clause (e), of the Court Fees Acb 1904
the suit- must be taken: t0.be of a'value less than Rs/5,000, -:- 'J‘ m
1\Tow the’ Suits Valuation Act provides in-section 8 that where Vs o AN ATH.
-in:suits’ other than those referred to inthe Court. Fees Act 1870
qocblon 7 . paraaraphs 4, 6; and 9, and’ parfwraph 10, clause’ (d),
Court fess are [payable ad valo; sm underthe Court Fees Act; 1870,
the valuo a3 determmable for the  computation”of Court—fees and
“the Value for purposes of Jlll‘lSdlC[‘.lOIl shall -be the same,”
Turmnfr to the Court Fees Act, section 7, pmamap‘lfi clatise (c)
we ﬁn 1 t;h'rb in suits o obtain a declaratory decree or order where
consoqubntra.l relief ig prayed, the amount of foes payable uander’
the Achshall"bs computad a.'*cordmo- to the amount at'which the.
relief souwhh is-value1'in the plaint, and in such suits the pla.lnt-
1ff sha,ll state the. amount at which he values the relief sought,
The sba,mo on this plmnt was. a Rs. 10 stamp, ‘and that, in.
' rcla.tnon to ‘the- 1ehef soucrht would cover ‘a snit-where the value:
of the- s;b]ecb-matuer was up to Rs, 130, Th2 argument for the -
deEendanb ‘and the argument which found Eavour with the District.
Judo'e, is. thah inasmuch as the plaintiff has valued her glfnm aba
“gum. nob in. e‘;ce 33 of Rs. 130; then as a result of section 8 of ‘the
Surt% Valua,tlon Act, that figure must be taken' to be the valuo of -
4 suib for the- erpose of Jut‘lbdlctlon -and there can be no doubt -
“if that, ardum“nt is- sound the plaintiff is wrong.- But ‘we . have
to see: how Ib was thab that Rs, 10 stamp was placed on the plaint. 5
A questxon was raised before the Subordmate Judge as to the :
: sufﬁclency of the ‘stamp, and his dstermination_was- that the -
Courb feé was not shown.to be inadequate; inasmuch as’ 1t was
in comphanc“ with Article 17 in the 2nd Schedule- of. the Court
[‘ee% ‘Act under-which the stamp payable on a suit to obtmn a,
declara,tm ry decree;” where no consequential relief is pmyed 18"
- Rs; 10 and- the reason. why. the Judge so-determined was be--
 cause,” in hlS view, the suit was one f01 a declaratory decree
mthout playmo' “for a consequentlal relxef S
“Now if - we assumé Ior the moment, contrary to’ our v1ew, thah
the J udO‘e wa.s rmhb in tha,t then the appeal Would be to ‘this
Court, - FSS e
‘But Wh'\t is thc consequence of the error in thab decmon?
We ha,ve no reason to suppose. thab if ‘the Judge had decided-
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- irmhtly and bad determined that there: was paya,ble by way of

L’ARVATIBAI

Court-fee stamp not the Rs. 10" which is properly ‘payable when
no. consequentlal relief-is sought,-but a stamp in ‘respect of the

_consequential relief the plaintiff would not have paid the proper
‘Court fee; and, for that purpose; have estimated that- value ‘at

the figure indicated in her plamt whlch as we understand is in
excess of Rs. 5,000, - S - .

" The learned Dlsbrlct Judwe determmed that the plamtlﬁ' must -

“be taken to have stated the amount at w hich she valued /e relzef

sought as being Rs. 130, 4, ¢,,'such an amount as ‘would require .
a Court-fee stamp of Rs, 10, but it appears to us that in-that he

“'makes an assumption- which i is opposed to the facts, becauSe it is
~manifest from the contention of the plaintiff herself, and from
“the.decision in her favour by the Subordinate Judge, that she .

never ivalued any relief sought at all ; her whole contention- was

"that by the plaint she sought no relief, but merely a declaration, .
-Therefore it is, in our opiniony wrong to decide thls case by

reference  to the provisions of section 7, sub-sectlon (4), of the

» «Court Fees Acb read with section 8 of the Suits Valuation Act.

STt s not as though the presenb objection had been taken by the,. .

‘ plamtlﬁ' after the District Court had decided. adversely to her;
it was taken by her at the outset, “We, therefor e,  think tha.tr
~we are free to deal with this case untrammelled by the provisions

of section 7. of the Court Fees. Act and section- 8 of . the Sults

Val..a,tlon Act and a,ccordmﬂ' to the facts as they are."

_-There seems no doubt that the subject-matter of thc qmt may

i__.-]ustly be valued at the figure stated By . the plamtlff -and 'inas-
.much as the-District Judge has rightly held that the suit.is one
“nob mere]y for a declaration but also for a ‘relief, and. s6 falls’
* within the provisions of seetion 7 of the Court Fees Act, the
plmntlf’f must e permitted to correct the error into which she

fell_by reason of the decision of the First Court, and be allowed.

" an opportunity of dealing with the suib as. one falhnrr under,
_section 7, paragraph (4), clause (), of the Qourt '['ees Act; and
for that purpose she must be given a reasonable time "within

which to state- the amount at which she values the relief sought,
and to pay the proper stamp both for the purposes.of het’ plamt
‘and of her memorandum of appeal to this Court
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\ The resulb therefore, is that sub]ect to her payma those Court

Fees wn,hm one month’from this'date; the decree of the Dlsirlct
oF ud(re w111 be- reversed ‘otherwise it will be confirmed, .
'l‘he detendant must geb-the cost\of the appeal to the sttnct
Court but the costs in this Court will abide the- result.:.

" In"case the: Courb fee is not pald within. the time mdlco,ted

the defendant must get the costs alsq of the appeal to this Court.’

‘,f‘ B R

APPDLLATE CIVIL

Oy —— S——

Bgfore Sm L H Jénlcms, K C.LE., thfJustwe, and Mr ustwe ‘-
- " . Batckelor. '

eiRUDRAPPA BIN %ANKAPPA (ORIGINAL - PLAINTIFF), Arrmmn, 0,

. NARSINGRAO RAMCHANDRA HEBLIKAR AND ANOTHER (ORI(‘I'NAL
_' DEFENDA\Ts), OPPONENTS.*
Specific Relief Act (L of 1877), section 9— Civil P1 ocedure O'ocle (Act XI V'
' qf' 1882), section 632—Lenant kolding over— Dispossession by landlorab—-
Smt by J tenant to recover posrsesswn—Ea:tq ao;duzary]umsdwtwn. '

; A tenant hold ing over after the ¢ e‘cplry of the porxod of tenancy was dlspossessod
w1th0ut hlS consont by the landlord. The tenant then brought ‘a suit for
-posses;,lon a«ra,mst “tho landlord . under seotion 9 of the ‘Speoific Reliof Aot
(1 of 1877)." The Subordma.‘e Judge ‘dismissed the smt. The plaintiff (tenant) -
theleupon applied . under the exbmordmmry ]m 1sdlcmon (sectxon 622 of the
-Civil Procedure Code, Alct XIV. of 1882).” .

- Held,: leversmv the docme, that " the plamtxﬂ’. (tena.nb) was not llable to be
evxctel by the. defendmt (hndlord) propmo matu and that he was entltled to a
decree for possession. .- -

‘913

" 1004,

vamuu ‘

VIbHYAI\ ATHy -~

1904,

- Decémler 6.

PER BATCHELOR, J.: —-“To read the words «due course. of law’ in Seutlon 9 '

“of tho Speeific Relief Act, as mere]y equivalent to the word ‘legally * is; we -
‘think,. to depnve them of a foree ani’a significance which they carry on their
very’ fa.ce., For a thing, which is perfectly legal, may still be by no moans 8 .
:thing done ‘in due course of law ’; to enable this phrase to be predlcated of it, it
“is esscntml speakm generally, that the thing should have been submittod to the,
. consideration and pronouncemenb of the law, and the ¢ due course of law’ ‘means, ’

) take it, the: regular normal plocess and effect of the law operating on a mutter

“lnch has becn 1aid before it~ for. ad]udlcahon. That; in- our opinion, is the
" primary and natural meaning of the phrase, thongh it may be applied in a
‘ derxved or secondurv gense to othm proccedmgs held under the direct authouty

* Apphca.hon N o. 103 of 1903 under cxtraordmary ]nnsdlctlon. 5
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