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“that notice in fact of thls pr ohlbltory order came to the """:‘:\1‘96‘4}
knowledge of: the defendant: - . .. TR R m—’-.f
or tbesa reasons we hold that the decree of the lower Appel}ate s Raval

'Cour must be upheld ‘s‘unxn ParA.
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Bqﬁ)re Mr J ustwe O]zanﬂamv]car, M. Justwe Bt _/
o and My, Justwe Aston..
:, IiV 'E NIRABAI* IN RE. LUXMAN .AND GANPA’I‘* 1904,

. September 5

S 1 tuté—-—-C’onstruc*wn—Exemptzon

The’ provxso yto sectlon 24: of the Stamp Act (II of 1899) contemplates that’ to*
ent1t1e the. mmtgagor to.a. deductmn thereunder, the property transfelredL shonld
_b’e’ i _ntlcal w1th that mmtg,mged and should not merely form a pmtlon thereof. :

OIVIL references made. by A.D. Younghusband Commlssmner,
Central D1vmon, under’ sectlon 59 of the Tndian Stamp Act (11

24 Where any pxopczty is transferred to any person in conndemtxon, whol)y or-in”
part of- a.ny debt due o hxm, -or- sub]ect either certamly or. contxngently to the
payment or., transfer of uny money or stock - whether bemg or constituting a chalgo
Sor xncumbrance hpou the property or nob, such debt, money - or. stock" 1s to le:
ﬁeemed ths- whole or part, as’the case may be,- of the consulerahon m rcspcct
Whereof the t.ra.nsfer is chargeable with ‘al valorém duty B e e

Ewptmmtwn In the case of & sale of property sub;ect to a mortgnge or other
mcum'brance, any nnpald mortgage money or money charged,’ together: with - the

_intercst’ (£, any) due on the sande, shall be deemed to be parh of the consideration for
’ “the sale. ’
I‘rox i, tha.t where property subjcet to amortga.ge is transfcrred to tlic mortoagee,

lm s‘hal‘“oe entxbled to deduct from the daty pmyub]e on’ the txansfex the amount of
uny dut.y a,lrea\\y\pa.xd m rcspecﬁ of tho mortgage. -
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The facts, in the ﬁ15b of these references, wele as follows~
" 'One’ Nlrabal kom Ramchandra of Kane executed a- condxtloml

sale-deed of Rs.. 300 of Survey No. 294" on’ beha,lf of her minor

-~ son in favour of one Nagu bin Kondiba, i in. the year. 1896 She

g afterwmds executed a sunple mortgage- deed for Rs 60 of the

‘same . property in favour of the same person in- 1889 g -The
- mterest accrued due on this sum of Rs. 60 was Rs, 25, - = "
.- “On the 1st April, 1902, Nirabai, the or:gmal vendor, passed to
; Bhagu bin Kondiba, a sale- deed . in respect. of a portxon of tbe

- property to the- followmg effect :—

e Deed of sale. “The hinar date the Sth of Palgun V'ulya. of Sh'\ke 18"3 thc
name of the cyclical year being Plava, the day of the week : ‘Taesday (It April
1902).- ‘To the party taking (this deed) in wntmo', namely, ‘Bhagu bin Kon(hbw
Bha.ndekarl, by caste Kasar (copperstaith),” age 57 years, by oceupatmn ' trader,
msuhng ab'Mouze Lawha of the tdluka of Kaxma.la. ‘From the, party giving
(this deed) in writing, namely, Shriniwas Ramchandra, Jan -Pandit Knlkaml
“and Nirabai, wife of Ramchandra Jan’ Pandit, by caste. Braihmms, ages 21 and
53 years 1espect1ve1y, by oceupation at"rleulbumstq, msuilng at Mouze Lawha of
the tiloka of Karmala, - We give this deed of salo in writing f01 & Teason. as
follows ——Bal N 1mbal, ‘wife of Ramchandra, guardmn of the mmor Shnmwws
‘Ramchandra Kulkarni, having given in writing on the 5th da.y of September in
.the year 1896 a daed of sale for fixed period for Rs. 300-in- respect of the
_property below mernitioned, have got the same 1egxsteled. The bwlance in respect
thereof is Rs. 300 (namely) tlueo hundred. Moroover, as to the’ mort gave-deod
without possession of other. property for Rs. 60 passed to yow'on the 10th day
_of November 1899 by Shriniwas Ramchandra Kulkarni, on ma.kmg ealculatmns
in respect thereof mcluswe of mtelest and on making deductions for <remission
rapees eighty-five have been fixed to be dus, and about’ elght days ago_Rs. 90,
(namely) ninety, were taken from 'jou for household expenses, and " Rs. ¥5;
(tiamely) seventy-five, have been taken-this day in cash’ from you'; ’thus in all
‘Bs. 550, namely, five hundred and fifty ate duo to you..- Asa, consxderatzon for
.the said ‘amount-we have sold to you half of the sauthern land out of Survey
.No. 2914, sitvate at Mouze Lawha on the Sub-District of Karmala, irf the district
“of Sholépur, which (land) being ancestral (property) belongs o us by r]ght of
- ownership and which has been under your vahxvat (occupatmn) smcethe passing
_ of the sale-deed for a fixed. permd koL ¥ ATt L Thig
" has -already” been * given info your possesswn Henceforth We “and our
~heirs” have no right to the said land. - - Should ‘any person bnng an’ obstacle, we
are to romove the same. We have received the payment of the money. So there
is no hiteh ag regards ‘payment. - We having cancelled the previous -paper; i e., -
sale-cleed for a fixed period, have given the same to You for vahlvat (possessxon)
“We having cancolled the wortgage-dood without. possessxon (of ﬂ\e ]and) h.we
mken the same bf\ek.”
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-~ This deed was drawn up. on a stamp of Rs. 8 1nstead of Rs 2.8,

ing ‘to.the Commlssxoner, C. D, stated :-

; “It is doubtful Whether tha executant can sell a portion_of " the moxtaaged
propelty and, if so, whether he is entitled to a deduotion’ undcr section 24,

fProwso 1o section 24 read side by side with the examploes does not. warrant the
inference that he is. entltled o sell o portion and consequenﬂy to get a deduo- "

'tron of the stamp duty ”

The facts, in the second reference were as folloWs —

Luxman and Ganpan passed a, sale-deed for Rs 750 i in favour‘
*of one Rupchand Nandram.’ They stated that they both together
;Wlth Bala valad Appa and Kesu valad Tukaram have® executed.
"in’'1897 in favour of the same person a morbgage-deed of Rs, 400-
) o‘c‘ a mmety of Survey Nos. 896, 897, 398 and 400. Afterwards
:m 1901 Lixman--and -Ganpat -only- executed " a. mortﬂave-deed
“for Rs. 200 of the -same property.  The interest for.the above
,'sums amounted o Rsi 76. They both recelved at the time of
"the execumon of the deed Rs. 274, and $hus. the total amount
“was ma.de Rs. 700 in con°51derat10n of Whlch they both sold thur

'I‘hé ‘deed m- quesinon ran as follows —

o Deed of =ale. The Iunal dato” -the thh of Kartik Shudha in Shake 18"!

the &ay of the week Wednesday (12th November 1902), the name of the oyohoal .
" year . being Subhkrlt. To the party takmg (this) deed in wntmg (namely) '
-Rupchand Nandram, surnamed Katare, by caste a Mérwidi, aged 41 years, by

. occupatwn a tra.der, residing in Peth Karmale, tAluka Karmale. * From the party

giving this deed in' writing: (nawmely), Lakshman and Glanpati bin Pundutang, _
surnamed Bendarde, by caste weavers, aged 23 and 25 respectively, by occupa~ -
tion wea.vers, residing at the village of Korti, tdluka Km‘male For a reason
we give this deed of sale in writing as follows :—We ourselves "and Bala-valad-
Apa and Kesn valad Tuka.ram Bendmde oub of our (family) have together pa.ssedf

“to you in- wntmrr a deed, of mortgage with possession-for a sum. of Rs. 400 on
the 17tk of Apnl 1897, - The debt payable to you which came to our share' out

of the same’ is ‘Resz 200, two hundred. - Moreover, we have passed fo you m»i

wntmg a separate deed of mortgage with possession’in respéet of the very same
property* for Rs 200 on the 2nd of May 1901. The balance duc under the
same’ is Rs 200 xepresentmg the _principal, and-on making calculation of-
. mtetesf; in respect of both the. said m(ntgage -deeds and oni making a deduction’
. of the payments made, Rs.76 (seventy-six) are (found to be) payable as our share
of mtercsb Morcover we have tlns day hken from, you Rs. 274, (nzunnly) tv\o .
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-The Dlstrlcb Mamstrate of Shol4pur, in. submlttu)o' {-,he ploceed-;
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§ " ments to people Thus Rs. 750, seven hundred and fifty, in all are due from. us
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hundred and seventy fom in casb for household expenses and, for makmrr pay.

- toyour In consxderatlon for the smd sum we"have sold to. you ‘our. ancestral

‘land belongm g tous by right of ‘ownarship; bemg a molety of land~ bearmg

vaey Nos. 396, 897, 398-and 400 , * "% ¥ % whxch ‘has been in* your,
occupatxon and vahivat (management) since the txmo it was mortvagod under the -
.said deed of-mortgage (that is to say) the. mmety of 1and ‘out ‘of the' said wirvey

nnmbers, Wthh came to. owr share out of the s:nd (survey) 'numbers aftor good
~and bad land;Was taken into consideration, in consequence of a. partition ha\mg

" taken place amongst our’ kinsmen since the: aforesaid deeds. of mortgage with

-possession had- been passed ¥ TH. Fowx >You . are- thmefmo to enjoy

- the said property from géneration to "eneratmn and carry on vahivat (thereof) '
~for ovér by right of ownershxp Ixi the same we and our hexrs have i no rnght g
-{itle and mtgrast should any person cause any obstacle, &c to you;' vahwaf,

(management) wo ate to Temove the same )

Thxs deed Was wr1tten on- astamp of Rs. 6 instead of Rs, 4 5
The sttrlct Magistrate, in submitting the papers to the Commm- S
smner, 0 D observed et

ALY Luxman and Ganpatl be allowcd a deduction of the wholo ‘stamp. duty .
nndex section 24/ of the Stamp Act, tho other shatérs Bala valad Appa-and- Keeu"\\

~valad. Tuka.mm will nat, if they happen to sell their shares, have the beneﬁt of’

soctlon 24:- - If they be allowed to sell thejr shaves and deduct tho whole’ of the
. stamp duty on the” ongmal deeds -Government-will Tote revenue. ~The" stzuop _
duty may be divided among them in order that Government may. ‘not suffer. loss,”
but there are no rules as to how the. deduetion is to be proportlonately made "

T -r

The Comrmssmner' C D., in; submlttmrr both tho references to
the Hmh Cou1t observed —

S " The provuo to the expla.natxon in seotion 24 of “the Stamp Adt does not-
spemﬁca.lly inelude cases in which part of the property prewously mortgaged is

subseqnently sold.” My opinion’js that such cases arc not coversd by, the prov1so3
hecause it iy dxfﬁcult to assign a porhou of the mmtmve money to- a"pack of the -

mortvaged property subsequently sold ¥

Réo Bahédur Vcwmleo J sz/’car, Government Pleader for

G'rm ernment

PER C’URIAM i~We think that the’ provxso to sectxon 94 of-
the Indxan Stamp Act (IT of 1899) contemplates that, to entitle -
_the: mortwaoor toa deduction thereunder; ‘the property transfexred

+should be identical with. that mortgaged and should: not " inerely .

form a portion ‘thereof.  "Had the intention’ been otberw1se, we.



the r viso to the expla,natmn after the’ Words iy tmnsferred .
An enaetment 1mposmg a ‘burden' requires” a striet: constructxon
in favour, of the: subject. But this-is. an e‘(emptmn and’ must

therefore be qtnc!:Iy construed in- favour.of“the State. . Tlns»
answws both references. _ -

R.R

APPELLATB CIVIL

Bzforc Sw L. IT. J'enlcms, K.C' E (Jlan Justwe, tmd

S . " My Justice Batchelor f(_:_‘ BT
»PARVATIBAI KoM MAHADEV (omq’umn PLAINTIFF), APPBLLANT, v - " 1904,
VISHVANATH GANESH (omamu. DEFENDANT), REerNDENT. 5 Nawmaer 23

C’om«t‘Fecs Act vir. qf 1870) section 7, pmagmph4 clause (c)--Spemﬁr
Reltqf At (I qf' 1877), . “section 39—-6‘mt Sfor” declaratton—Gancellatwn
éldcument~— C’onsequentml relzgfL— Vuluatwn

: ‘The plamtxﬁ havmo' sued. fm the cancellatlon of & sale-deed framed the -
prayer in the plaint’ 80 as to seela doclaration that the sale-deed was fra.udulent
-and -fo¥- @ ‘ordor to- have it cancelled and a copy sent to the Sub Regxstmr as.’;_
provzded by sectlon 39 of the Specific Relief Act (T of 18’77) S

<Held - that- the suxt was one for & docleua,tlon w1th a dlstmct pmycr fm con-"ﬂ
soquentml relief. - ‘

- Karam Khan-~v, Daryai SinghtD dissented from, -

The plamt was' stamped with a Court-fee stamp of Ra. 10’ on]y o

- Held that the case was oto falling under seetion 7, paragraph 4, cl:mSe (c) of -
he Comt Fees Act (VII of 1870), and must. be va.lued accmdmgly‘ :

SECOND A[’PEAL from the dec1s1on of J J. Heaton Dlstmct J udwc
: of Naisﬂ: reveramu the decree of C.D. Kavishvar, Flrst Class
f Subordmate‘ifudore. o |
. The plamtxﬁ' sued for. the cancellatxon of a salezdeed of certain:
* lands; - the: onsideration stated. being -Rs, 7,058, She prayed
- (a) that it. inwht be dec]arod to have been’ obuamed Afrom her by,
a the defend.mt by means of fraud and nusrepresentatlon, \(&) that._»

* qecond Appeal 315 of 1904
* 1)'(1883) 5 AlL. 831,
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