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Before Sw L .H' J'en7/cms, K c. I E Olnef Justwe, and Mr. Justwe
- : e E Batclzelor ' . .

SAHADEV RAV.I 1 BAGADE (omiaTNAL Pr.mrcmr), APPELLANT, T e
. SHEKH PAPA MIYA (oBreNAL DEvENDANT), REspoxpaNt.® o Aeguet B,

Mortgage—-Regzstered sub- mortgage—Notwe—-Absence qflmowledye of tbe |
sub-mortgage by tke mortgagor—]’ayment ntade in good fazth by mor: t_qagor to .
martgagee L . ‘

N When a morboagox makes a payment to the mortgagee in good faith thhout
knowledge of & registered sub-mortgaue, the payment, is mob vitiated on the -
- ground that it was made subsequent to ‘the registration of -the sub- -mortgage.
Reglstratlon is notice for some purposes but it cannot be tzeated s notlca for :
" _the purpose of#vitiating sueh payment. - :

Wzllmms V.. Sowell (1) referred to

T e i

SEGOND eA.‘PPEAL from {he deelslon of M B. Tya.by, Dlstmcb
Judge of Ahmednaoa.r, conﬁrmmg the decree of V K. Sovam,
Jomt Subordinate Judge.” -~ .

‘One Jamanbhai had two sons,’ Shekh Ahmad and Amlrbhm.

. Shekh Ahma.d pre-deceased his father leaving a 'son Shekh Papa

- ‘Miya, - J amanbhai was the owner of a house which he mortgaged:
. to one Hamblrmal meatram on the 28th September 1869 for
"Rs. 801, The: mortoracre was registered and was with- possession, -
“Jamanbhai paid Rs. 400.and Rs, 201 to; the mortgagee and obtain-
ced recelpts for the payments dated the 23rd April 1872 and 26th
June 1882 respechvely. ‘Jamanbhai died in July 1885. . T the.
year 1896 the ‘morbgagee’s son Davlatram (the mortoatree havmg

~ died in the meanwhile) sub-mortgaoed -the house to plaintiff
gahadev Ravji Bagade.~ ‘The sub-mortgage was registered. . On.
the 5th Februa,ry 1897, one Mdhanlal -Hiralal obtamed 8 decree .
(No. b54-6f 1897) against. the mortgagee and in execution attached
the'house-and got a proliibitory order under section 274 of the
01v1] Procedure Code’ (Act- XIV of 1882). The order, which ,
wes dated the 5th September 1898, directed that the attached
house should be sold subject to the subpmortgarre of the plaintiff,

»

¢ "' Second appeal No, 275 of 1904. _
' u (1799) 4 Vesey, 389. C
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7 1008 Appm ently the house wasnot sold and on the 27th September 1900
T SamADEV . .+~ Amirbhai - axrd Papa, Mlya, the son and grendson, respectively
- BAVIL. - of the mortgagor Jamanbhai, paid the balance of the mortgage
* SHEKH Pars  debb, ‘namely Rs. 200, to the - mortgagees son. Davlatram, |
S MIYA )
o obtamed & receipt for the same and recovered possessmn -of the
- house. Subsequently the  plaintiff- havmg obtained a decree -
~ (No.465. of '1901) on the sub~mortgage*for possessxou of the house

*against Da.vlatram and ha,vmo' applied: for executlon, Amxrbhm'
) obJected to the dehvery of” possession on- the "gr ound thet the
mortgage debt-due to the mortgagee was paid: “off by tbree
metalments .»The Court after inquiry - dxsallow ed Amlrkhans
j' oblectron Shekh Papa Miya thereupon came forward and re- -
;usted the delivery of possession. - -The plamtlff’s apphcatxon was
. therefore ‘registered -as a suib under secblon 331 gf the Civil

" Procedure Code (Act XIV of 1882). L ,
- The- defendant pleaded that the property belonged to h1m :
from the time of his forefathers and that.the mortgarre by Jaman- ‘
f“ bhm to Hamblrma,l was redeemed, - . :
= The Subordmate Judge found that the house was free fromv »
o Hamblrmal’s mortgage and that the defendant’s Fesistance was _

lawful and shoﬁld not be removed He, therefore, dxsmlssed‘

the suit, - S E R
“ On appeal by the plamhff the Judde conﬁrmed the decree. L
The plamtrﬁ' preferred a second appeal L z;;'g.‘, r LT

Ganpatmo a. Narll:arm (wrth ‘Rad Bakadur G . Nadl’ami) *
for the appellant (plamtrff) :~In our suit for poseessron of the -
property we had not Jomed the present defendant as a perty, -

-+ still ‘our eub-mortgage being registered, the defendant)md notice -
“of.our clalm.__ Section 85 of the Teansfer of Propeltv Acﬁ sup- -
- ports our contention. Regrstraﬂon is held to be constructrve ’
fj; notice by a current of declsmns of all the ngh Courts: in this
country, Lakshmandas v, Dasmt“) Shiveam vs Genu'2> szdaya 4
UV Gﬁenbasaﬂa(’” Okintaman v. Dareppa®, Namyan Y. Bapu®,
Dma V. Nathu(‘” Jankz Prasacf v Kishen DaN’ Jugul Kzssore

S (1880)GBom 168, - - o ffi, @ (1890) 14 Borm. 506,
‘ (2°(1882) 6 Bom. 515, . L o.asm 17 Bom. 745
- (3) (1883)9Born 421, ST (9)(1902) 26 Bom, 538 ‘

m (1894) 16 Al s
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.regxs(n atron,'
yﬂl -not.“ava

order. -

to ‘his case.- The mmt«more by Jamanbhai to Hamnbirmal was
also recnsbeled Therefore, when the plmntrﬁ' took the sub-

mortwaoe he had notice. of our prior mortgaae. “We had no actual’
notrce of the sub-mor tb*aae m plammff’s fzwour The ﬁndmgs of’:
: the! 1ower Courts on the issucs of - notice and payment in' good.’
“faith_are in . our favour - Registration” of a document may. in’
’some - cases: operate as. constructlve notice of the transaction bub',;
it cannot affect’ payments made in good faith. . ‘There i§' no clear
authonty to support . the plamtlff’s contention, The prohibitory
* order -was. issued at- the instance of Mohanlal and- not at the:

- instance of the plaintiff} therefore, it cannot . be said. that“the

prohlbxtory order which was issued on the apphcatlon ‘of a’third”

party in connection with a wholly different transiction operated

- as a-notice of the plammﬁ’s rights. Quch ordels are creneml and;

are not commands to speclﬁc mdwrduals

N atl/carm, in. reply. g

5 (}) . ‘1892) 21‘ Cq.l: _'1l69

gs Kar’ c,507mn Ze)’l) 'l‘he mle to 'be deduced from the cnses.
hat - it a- party ‘sets up a plea of. want of notice i in spite of:-»-,
fvthe plea, shall be held bad in law and his lond fides -
hlm. I‘mther, the doctrine: of noblce, wh1ch 1s:5
~enforeed only ini'casés of assignment of a money debt or a chose in - "
actron, is mapphcable to cases_in which rlghts over immovaable
property are transferred :'seé Shepherd and Brown s Commentaryk-
.on- Tlan%fer of Property Act 4th edition, page 420, last pa.morraph
There is’ another clrcumstance which shows that-the defendant -
had notlce of our.- sub: -mortgage. When Mohanlal another >
credltor of- Da.vla,tram, obtained a decree aoramsb h1m, the houso-
- in'suib.-was attached subJeeh to mortgage rights’ and a sale subject’ -
to those rlghts was- ordereds. The prohibitory- order contmned a.,"
speclﬁe reclta,l of ourrights, therefore, we ‘did- not take furthel ’
-~ steps to gue actual nohce to Amirkhan, The lash payment. of
_"Rs. 200 to" Davlatram Was in (hsobechence of the prohlbltory

Gj B Rel» for the respondent (defendant) :—The omission of -
the plamtlﬁ' to JOlD. us as‘a party to.his suit for possessmn is fatal::
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' 1901.7‘; oJ ENKINS C. J (after statmg the facts) —-The dofendant has; :
SAIIADEV L proved to the. satlsfactmn of both Courts in this suit that the: |
R”‘“ "~ whole of- the mort«ra,ge amountof Rs, 801 secured by the original-
Sfm §¥Y§5r*1.7m0rtffaﬁe in’ beptember 1869 has™ in fact been paid: offin: good‘.'
C T faith, and Wlthout any not1ce of the sub-mortgawe to the plamhﬁ -
"{Wlth regald to- the ﬁrst t“o payments, no quesuon “ean arise,”
;ffbecause they Were. made ‘as to Rs. 400-in Agul 1872 and. as.to
f},‘sz 20Lin Jv une 1882 “and. the only questlon 13 as to the sum of‘ "
‘x“:Rs 200, pald on the 27th September 1900, e R
Mr, Ganpatmo G‘rhanasham maintains t}mt the mortdavoi had
no nght to make that payment ‘after the sub-mmto'atre ~That .
“-would be so liad the pay ment been made with knowledg‘e of the’.b
":‘;sub-mortgaoe, but both the Oourts have held thab the- last pay- )
fimenb was made without knowledge of the’ sub-mortoage Lo
o “Then Mr Ganpatrao has relied on the fact that the sub-mort-
f’ywaoe was remstered -and that, he clalms, constltuted a ‘notice, to
the mortgagor,” ‘which. vitiated the- paymentslsubbequent $0 the i
"‘re01strat10n of sub- mortgzwe. . fj'. LT ’
A pxemsely sumlar point was taken o, an
| same’ lines ‘as” our Remstratlon ‘Act inths - case of TVzZlmm v.
..Somelim but it was there. held tha,b nothbhstandmv the’ fact‘"
that the, sub mortgage had been 1e gistered, and that remstmtmn'
j “was nomce for some purposes, it could not bs. treated as “notice
“Hor: ‘the purpose of vitiabing pay.nents made by a- morbﬁador to’
“his mortaadee without actual notice of the sub mortgao'e The
pomt there consulered was 5o clear tha,t the, Sohcltox General
7~ who was concemed to argue that thc pay’ ment was bad, conceded
thaﬁ thoucrh the registration was aspecxes of notwe, he Was ufmld
5 - 1b would not. be notice for ‘the purposs then in hand I’hat view.
“wag accepted by the Lord Chancellor, This- fortlﬁei us-in.the
concluswn at which we have 1ndependently arnved that’ Xwe ouoht
to dlS&HOW the ob3ect1on that registration constltuted notice; of the
: sub-morldage. Then -it° has been argued- that notige- musb ‘be -
1mputed because the prohxbltory orde1 under: secbmn 274 of ‘the,
= C1v11 Procedure Code was. ‘obtained at the smb of one; Mohanlal a
_creditor of Davlatram But a prohﬂ)ltory order cannot be’ treat-i
ed as notlce to the WOrld and the ﬁndmgs m thls case exclude"

(1) (1739) 4 Vesey, 389
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“that notice in fact of thls pr ohlbltory order came to the """:‘:\1‘96‘4}
knowledge of: the defendant: - . .. TR R m—’-.f
or tbesa reasons we hold that the decree of the lower Appel}ate s Raval

'Cour must be upheld ‘s‘unxn ParA.

hIIYAl ; S
. : ,Z)ec('ee;c'qﬁﬁfm"e'(‘l;f
;‘,-‘GI;YIL“REEERENCE;E“
Bqﬁ)re Mr J ustwe O]zanﬂamv]car, M. Justwe Bt _/
o and My, Justwe Aston..
:, IiV 'E NIRABAI* IN RE. LUXMAN .AND GANPA’I‘* 1904,

. September 5

S 1 tuté—-—-C’onstruc*wn—Exemptzon

The’ provxso yto sectlon 24: of the Stamp Act (II of 1899) contemplates that’ to*
ent1t1e the. mmtgagor to.a. deductmn thereunder, the property transfelredL shonld
_b’e’ i _ntlcal w1th that mmtg,mged and should not merely form a pmtlon thereof. :

OIVIL references made. by A.D. Younghusband Commlssmner,
Central D1vmon, under’ sectlon 59 of the Tndian Stamp Act (11

24 Where any pxopczty is transferred to any person in conndemtxon, whol)y or-in”
part of- a.ny debt due o hxm, -or- sub]ect either certamly or. contxngently to the
payment or., transfer of uny money or stock - whether bemg or constituting a chalgo
Sor xncumbrance hpou the property or nob, such debt, money - or. stock" 1s to le:
ﬁeemed ths- whole or part, as’the case may be,- of the consulerahon m rcspcct
Whereof the t.ra.nsfer is chargeable with ‘al valorém duty B e e

Ewptmmtwn In the case of & sale of property sub;ect to a mortgnge or other
mcum'brance, any nnpald mortgage money or money charged,’ together: with - the

_intercst’ (£, any) due on the sande, shall be deemed to be parh of the consideration for
’ “the sale. ’
I‘rox i, tha.t where property subjcet to amortga.ge is transfcrred to tlic mortoagee,

lm s‘hal‘“oe entxbled to deduct from the daty pmyub]e on’ the txansfex the amount of
uny dut.y a,lrea\\y\pa.xd m rcspecﬁ of tho mortgage. -
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