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Beﬂ)re Mr- Justwe Batt_a/ and Mr Justwe Aston
EMPEROR v. WALLACE I‘LOUR MILL COMPANY

Bomba 9 < Mumczpal Act (III oj 1888 sectum 394 —;S’tomny qf ozl,-—wha# 1904. :
amounts to & stormg 2l _ s " August 10. '

The Wouhng of - sectlon 394 of the Clty of Bombay Mummpal Act reqmres T

that the. -premises, in order,to attract the operation of the section, should be

used for the purpose of storing. 'The phrase for the purpose ” indicates that it

‘must be the intention of those using the prem1ses to store ; that storing must

be the object aimed at;~the. final cause for which _the premises are used,

-There is. nothmg in ‘the -cxemption which sub- section 3 declares in favour

of the mills specified to imply that sub-section 1 was intended in the cage,

of premises -not so. exempted, to include any wuse to.which they might be

put which was merely incidental or subs1d1ary to the paramount purpose

to wlnch%he premmes are devoted.

APPEAL under the Crlmmal Procedme Code, Act V of 1898
sectlon 4]7 from’ the Judgment of J.W. S. Dracup, Fourth
Presulency Maglstratc, acquitting the accused The facts of
thls cage are fully sef, oub in the Maoxstr&tes Judgment vyhlch

" ran as follows t—™ " .-

. “The’ questlon for conmderatwn in thls case is whether the quantxty of 011'

N found orr the pxexmses of the Wallace Flour Mill on the 26th S,pptember lait
. was such 'as to aniount to-¢ storing’ thhm the meamng of seotion 394 of the

., Municipal Act IIT of 1888. s : :

“Acoordmu o the evidence of thé two Mumolpal Inspectors, Muncherll
Boma.np Modi_ and Nawroji Bhikaji, who . visited the Mill on’the 26th
September, there wore 115 gallons of different kinds of oil on the promxses that
s dav contained mﬁwo iron tanks and threo barrels. -

" %On the othex hand, it appears from the evxdence of Khatoo Vallabjl, who ig
', a st.ore elerk in the Mill, that _actording to the ‘storebook kept the balance
“of oil in sfock on the date in question was 69% galloma C -

- «The evidence regarding the measurement of the oil in the tanks and barrels
s ls-conﬂletmg “Inspector Muncherp says the oil was measured by an employé
- of the Mill named Gandhabhoy with a rod and that Gandhabhoy read ont the
" ‘mensurements which he noted down He, also states that he did not toumelr the
* rod nor did he check the measurements. The other Anspector Mr. Nawroji
contradicts Inspector Muncherp and aays ‘the latter first read the gauge and
- asker.l Gandhabhoy 1f the 191(11110' was correct aml he answered ‘yes’
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Gand¢bhoy says he never- rea,d the measurements ab all It msy here be noted
- that only two of the tanks have gauges marked on them While the barrels have
" no such gauges and from the evidence of Inspector Nawroji it appears that the
oil.in the barrels. was roughly measured. .It also appears that the oapacity
of oil tanks in India varies aecordma to the temp erature. Takmg all these
“eircumstances inbo cons1deratxon it is clear .that the ﬁgm’es given by the
- Inspectors cannot be accepted as eorrect. .
- 18 appears that the oil is kept in the Mill for lubnca.tmg purposes and when
supply runs low or is exhausted a fresh supply is obtained, - For the defence it

* is contended thab no license is reqmred for keaping oil for such purposes. and

that the quantity 5o kept does not amount to ¢ stonmg It is clear, however
from sub-section (1) of section 394 of the Municipal Act and Sehedule M that
1o person shall use any premises for storing oil without a license n-respectxve

~ of the purpose for which the oil is “stored, and the only poin for determmatxon

_is whether the quantity of oil kept in the Mill amounts to ¢storing? although
the evidence regarding ‘the quantity of oil found on the Mill premises on
the 26’%}1 of September is eonflicting ; i is admitted by the defence that the
avorage quantxty -of oil kept in the” Mill during the months of Augusb,
September and -October was 119 gallons. . From the evidence of e May,
" the Manager of the Mill, it appears that on' an average about 8 or-9 gallans
- of oil'are wseddaily. At this rate therefore the qnantxty kept would. last for
13 or 14 days. Taking these facts into consideration, the Court is of opinion
that the quantity of oil kept does not amount fo “storing ! within the
* menning of ths Act. What -does or does nob amount to ‘storing * is entirely
a question of fact and cannot be ' decided - by merely considering the quantity
kept, as what may amount to ‘storing’ in ‘one 6ase may nob be 80 in anobher.
If. quantity is the only eriterion then every. house-holder who keeps a tin of .
kerosine oil, w}nch lasted for 10 or 15 days, would be liable-to.take out a hce%se
forstoring o], which is certainly not the intention of the Aet. In determxmng :
- therefora what is ¢ storing’ it is 'necessary to consider: not only the quanhty
kept but also. the quantlty consumed. If compared ' with: the consumption
' the quantity kept is "excessive this would no doubt amount to “storing.’ In
- the present case having regard to the quantity consumed daily, the Court is of
oplmon that the quantity of oil kept cannot be regarded as excessive and such
as, would amount to ¢ storing.’ The Court, therefore, holds" that 1o hcense was
“required and acqmts and. dxseharges the accused under sectlon 24,5 of the
Cnmmal Pxocedure Gode. v : . L . '

I‘rom th1s Judgment an appeal wa,s presented to the Hmh?
Courtie

Baszl Seott (Advocate Geneml), for the Crown.

- The keeping of oil under these circumstances was ‘such an use
“of the premises as t¢render a license necessary’ under section 894 of
the City of Bombay Mumclpul Act, . - Sub- seetlon 3 of sectlon 394
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Afshows that the maxnn expressw unius est echusw alteriug apphes '

.in'such’cases, 4. ¢, only Mills thefem speclﬁed are e*zempted from -
~the plowsmn of section 894
- Davar for the aceused.

- 'I‘here is no. evidence of excluswe use of the 1oom for stomw K
.purposes Spmnmo and weaving Mills require lubrlcatlng oil "
~which is- not combustlble . It would be most inconvenient to},
sénd out for’ oil every day. Section 394 of the Mumcxpal Actv :

muet be rcad with Schedule M of the Act.

Y
011. : \

} The 1mphca,t1on of What is not expressly mentxoned must be a ‘.
;,clear one, Maxiwell on the interpretation of Statutes. Chapter XV
“of .the. Municipal Act ‘relates to samta.ry provmons a,nd the;

ﬂ‘reuulatlon of- factorles and trades

BATTY J i This i isan appeal presented by the Bombay Govem-
ment agamst the acquxttal of the accused who was charged under” .
* clause (a); sub-sectlon (1) of section 394 of the City of Bombay

Mummpal Act, - The effect of that clause is-to declare: thab no

. person shall use any premises for any of the _purposes’ speexﬁed in -
© Schedule M. - Schedule M.enumerates infer alta the storing of oil. *
~ The accused. are-the propmetors of s Flour Mill. “In a room on.

- their. premises 20 gallons of castor oil together Wlth other oil-of

lubricating: propertles amountmg in all to 115 gallons were found.
Tt is not denied that oil about the samé in quant1ty, a little more

. or less as occasion requu:es, is kept in the same;] 1oorn fdr uee’

from tnne to’ time. "~ - - SRR

- The Advocate General for the Crown contends that the keep-.»
. mg of oil :in the: circumstances - stated was- such a use of the

* premises as to- render ‘8, license~ necessary under the' section
~above’ ‘cited. If this contention is correct, then 10 one in Bombay

can without license keep a supply, however small of any of the‘
- articles mentioned in  the 4th part of Schedule M. Several of

* the articles mentmned ‘o that part of the schedule ‘aré such as
may be’ requlred -for constant use in almost every private ‘house. -

Candles, ﬁsh matches, meat, oil cloth; soap and wool are ‘sbvious
mstances. Tt is difficult to believe that the ‘section in questmn

* was 1ntended 50 to e applied. . And it is urged for the defenﬁe:.

These premlses Were used for grinding eom and not for stormtr‘ )
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S 1004 - that a,s 1ts pr0v1s1ons 1mpose a° burden on the subJect amlf B
- P ——— restnct his liberty, they should, if amblguous, ‘receiye ‘a strlcf.,
',Wug:ma A mterpretatlon i his favour. . = ¢ - B

fz“égﬁg AI;I;"’“ I thmk the wordmcr of the sectxon ig’ certamly susceptxble of ‘

4 constructmn more favourable fo the _subject than that which -
- the Advocate _General suggests. . That wording requires- that
the premises, in order to atbtract the operation of ‘the section, =
- should be used for the pulpose of storing, The’ phrase “for the’
‘purposé ” indicates that it must- be the. intention of those using -
~ the premlses to store that stormo- must be the obJect mmed ab --.'
the final cause for whlch the premises are’ used, 1o et

., The aetual use. is by itself insufficient in the absence of prooi:‘
‘ast “to the object aimed at, * It would be appmpmate to- speak of 2
promenade or  exercise-ground as. used for the purpose of
~ walking. It. would be a-strain of lanoruaore to’ speak of a portion.
ofa factory as used for the purpose of walkmﬂ' merely: because b
was necessary to Wa.lk over it to gef from one part to another
. And so:with storing.- The purpose to* store must, be the. doml- .
‘nant motive, - The.use of a part of the premlses for stormn; may
Be incidental and unavmdable But this is insufficient if stormg

.' ~ig not the thmg aimed at,~ It is rio urged that the Flour Mill

Company desired the accumulatmn of oil on their premises. - On

; the. -contrary, the record shows 'ohelr supply wass - for use, not
storaae. P

- The- learned AdvoeatetGeneral has elted sub-sectmn (3) o':'

sectlon 894 as showing that on the maxim- eepressw untus” est

' exclusw altertus only mills therein speclﬁed are. exempted from
the provisions of. section 394, -Bub-section-3:is- somewhat infeli-
mtously drafted. - It i is, T :think, clearly. mtended only to give
-an exemptlon to mills for spinning or weaving co‘hton, wool,silk, ©
-or jute, in respect of those particular. artlcles Awith Whlch these™
!mllls are concerned and -was not mtended to toueh or.in any’ .
Way a.ﬁ'ect their habxhty in respect of any other articles men-" -
* tioned’ in Schedule M.. The- sub-sectron could not- haye been

v 3 mtended for mstance, to exempt such plexmses Jif. ‘used for the -
purpose of .storing, dynamlte, ﬁreworks, gunpowder, bones. or |
_.manure, ‘&e, “There is nothing in the exemptmn ‘which- sub-
sectlon (3) declares m favou1 ot these speclﬁed m1lls, to 1mp1y +
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j,that sub-sectlon (1) was 1ntended in-the ¢ase. of premlses not so‘_ L

exempted to include any use to which they might be put which -
“Wwas merely. mc1denta1 or ‘subsidiary to the paramount purpose
: to. thch the premlses are devoted. :
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= The maromal note suggests ‘that the sectlon has 1eference to. .

tmdes. “In. Kameshar V. Bhikhan® 3t iwas held -that ‘marginal -
_notes mlght be consulted in case of ambwmty -But even if this .
.be not permissible, the position of the sectiomin’a patt. of the.
“Act dealmg with: the regulation of factories and trades, 1ndlcates
,tha.t the’ mmn intention of. the Leglslature in:this section was to
" control the use of -premises for the purposes speclﬁed ‘where

“such: purposes constitute the object of a trade or business carrled
~on there, - It is true thls way not' be the 'sole mtentlon of the

"'sub-sectlon And clause (d) .of. sub-secblon (1) has been referred_
to by the’ Advocate Gene¥al as su«gesmng that the- stormfr “eon- ;¥
.“’templa,ted m the ‘otherclauses’ would include stormg even for,
domestic use. -~ No doubt : the artxcles ‘mentioried in’ clause @),
’flsuch as hay and fuel, are not unCOmmonly stored i in considerable

'_,'quantlbles by pe1sons Who neither require them for pulely

domiestic -use ; nor for the. purpose of trading in ‘them, but Who_
'ha.ve a continuous demand for them and wish to guard - agalnahi-
- Tise in'the’ price. of such artlcles -And’in such bulky materials .
,.thlS' obJec't could ot in any case be attained unless & considerable -

-quantlty were kept in_hand, Storaoe in ‘thig case"is therefore’

-exempted, even- though it"is dehberately made—-prowded it: 13'_:
only for. domestlc use. . In'this case, therefore, even though  the,
.::stormg is “for the pulpose of - storing,” “and is: deliberate’ and -

_mtentmnal, yet 1t 1s allowed ‘within the specified hmlts of “the
‘ ma.x1mum requlred. for' domestic use. In-the éases mentxoned
in the other clausss, the test , is not Whether $he storing is for
- ‘domestic consumptlon or not but, whether: there is a- -deliberate
R mtentxon to store-at* all. " And where articles’ are kept-on the
- premises, not’ because of ‘a:purpose of storing them, but merely
- bectm,_se they have not. been consumed 23 rapldly as antxcxpated

or for othex: smnlm reason, it cannot reasonably b smd that" the

prennses are used on- purpose f01 stormg ’I.‘he pmpose or

\-

o @ (1_893) _20 cal., 609 ot p; qes. i
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: mtenhon is. the test No doubt the relatlve quantlty* of the
o articles kept in proporblon to the exigencies of consumptlon foust,

in each case be important evidence as to the purpose or mtentmn.
But such an intention is negatived if - the quantxby retained is.

-only reasonably -sufficient for. the varying exigencies of cons

‘sumption. ~+In the present ase the supply in hand ‘would havg
,sufficed only for ahout'12 days’ use. And it Seems only’ reason-
able to: ‘suppose, that in keeping the oil on - the -premises, the
 purpose. was bo consume it, and that there was n6 desire t6 use
. the prermses for the: purpose of “storing it. . The: temporary
storage in such’a case is not demgned but unavmdable I Would
therefore dismiss the appeal.” Dl L

ASTON, J :—The question is one of decrree and mtentlon to be
declded upon the factq of each particular case.”

.. n; this casé the quantity of oil, less than a. fortnwht’s supply
Lept in a room- in the mill premises, was. not unreasona,bly in .
‘excess’ of current irequirements for use or: consumptmn, and
““ gtoring” was not in itself “an ob]ect in. view -in keepmg a
supBly limited to such requxrements In my", oplmon, therefore,
- use:of the premises for the purpose of storing"is not established
-in thls case, and an offence under section 894, c]ause (2), suh-sectlon
(1) of the Clty of Bombay Mummpal Act,i is not. proved

Appeal dzsmzssed j‘v

T .

- Abtorneys f01 the Crown -—-Mc Pu&hc Pr osecutor

Atiorneys for the. accused -—-Mesm. Bﬂauxlmn/cer,s Ktm_qa and
(‘}’Wdﬁarlal. o S
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