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Ib is. ordered tl*at the above . mqu)rles be made and certlﬁed.
to this Court within: three. months from this date, -° 7

" In the meantime it is ordered that this suit do stand - ad-'-
Journed for making the- ﬁnal decree and that there be hberty
to app]y ’

~In the mvestlgatlon of these mqumes it must be borne in
mmd that the defendants are the accounbmg parties, -

- Order accordingly,
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ORIGINAL CIVIL,

.Before Mr. Justice Tyabji o
. Ea' parte AMERCHAND “ADHOWJI

.. .Admmzstra’tm (renemls Act (V of 1902), section 4, clause 2—Indwm Tmsts

Act (IT of 1882), section 78-—~Dischar ge by Coun‘ of an executor—Vestmg
of praperty in the continuing executor, :

"The Court has power to discharge an executor on hlS own apphcatlon 1f 8.
proper case be made out. An executor 5o discharged remains liable for anything
he- has done or left-undone: while an’ exeontor—it only reheves him flom the ‘

: duties of his.office fromthe date’ of the dlschmge

"THIS was a pegltmn by Amerchand Madhowy, one of the exe-
cutors and trustees of the will of one Mowji Madhowy, who died

. in'1897. He dlscha,rged his duties as such executor and trustee
' »‘for several years, - Owing to ill health which obliged him to give
" up all business and to live out of Bombay, the petitionet . apphed

to the Courb by a notice dated 6th December, 1904, f01 lns d1s.

charge from his office of executor and trustee

Razlces, for pe{ntxoner .—The Court has power under sectlon 4, -

* - clause. 2, of Act V. of 1902 ‘to dlscharge the petitioner'; the

" funeral - and testamentary expenses, debts and leoracles ‘having

been satisfied and the surplus invested upon thé- tlusts of the

_will, the Céurt had_pow‘er to * discharge ” the petltloner under
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sectlon 72 of t.he Inchan 'Trusts Acb (II of 1887) Lewm onw’
Trusts, 10th Edlhlon, p- 795. He also relied on the 7th clause: of .
‘the will. of ‘the testator ‘which . .provided that if. anyone of his -
executors shoul(l be una,ble to administer anothet person might .~
“be. appomted in hig etead . Mere discharge would only have .

The ‘petitioner must of course pass his

eﬂ'ect as t0"the fature,
accounts'up to date of d1scharge

Robertson, for MOI‘&I‘JI Mu131 a resxduary legatee.

L Lo «‘

granted the potitioner would still be Hable for past acts- and

OnllelOnS - Cases like the present have always. been dealt’ with

under sectmn 31. of Act TI of 1874, Ia any event the Gourb_
should cons1der Whether the circumstances of this case Justlfy,
the granb of the pehxtloncr s dlscharge. h

VTYABJI J ‘ -—Thxs is an apphcatlon made to me in Chambers

by Amerchand MadhOW_]l to bo discharged from his- ‘office of -

e};eeutor and trustee of the will of Mowji Madhowy.
Two questmns were. awued before me. . - .
Flrsf whether the Court could dlscharge Amerchand at all?

Secondly, whether tLe c1rcumstances of this case Would Justlfy )

tbe Court in dxscharrrmg him?

The apphcatlon is made under~ the Admmlbbmtor Genetal and '

ﬁicml Trustees Act (Act Vof 1902), and of the Trusts Aet. .
As rega.rds the power of the Court, Act V of 1902, called the _

Arlmmletrator General and - Ofﬁcxal Trustees Acb provxdes m '.

2 eectmn 4 clause 2 as follows

s The ngh Gonrt of the Provmce may, on apphcatxon made to it, suspend
- Temove or discharge any pnvate executor or administrator. and prov1de for the
snccessmn of ancther person to the office of any such executor or administrator
_who may cease to hold oﬁice, and the vestmg in such snccessor of any property
 belonging to- the estate.” . -
B 147’-8 ,

‘,-_-»Inzemrzt./, for the other surviving execut*m tmd for ‘minor”
grandehlldren of the-testator :—Section 4, clause 2; “of Act V of -
1902 does-not apply to-an application by ‘the executor hlmsdf _
It is ‘an uuheard of- ‘thing. for -a- discharge to- be granted toan -
exeentor -who- has not passed his accounts and who i is, now bemcr
“sued as an: exeeqtor in suit 158 of 1901. Even. if dxscharrre is-
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- It was argued by Mr Inveramty that thls power does not'
- AMEROHAND.

extend to any executor who hlmselt applies, That the clause in
fact amounts to nothing more than giving power to remove an .

- executor from office on the-application of someone else. ' That.
however does not seem to my mind the rwht construction of the
.clause. It does seem to me.that the clause was intended to enable

the Court to discharge an executor even on the executor’s own
application; The question whether the Court will-exercise that
power must depend on the merits of each case, It seems to me

_to read the section in the way Mr. Inverarity asked me to read,
. would'Le to ignore altogether the word dlscharge 1 have

therefore come to the conclusion that I have power to dlSe_h’arg’e

~ the executor if the circumstances justify;mé in doing so.. .- .

~. The next question argued was Whethér I dischatjge'thé exe-

- cutor, I must discharge him ¢ fofo, irrespective of any Habili-.

* ties incurred by him up to the time of his 'dischm‘ge. “In other

-~ words Mr. Inverarity argued there could be no such thlnrr as
‘ _dl%charglna an executor in regard to future transactlons ‘and yet:

keeping him liable to the extent of any liabilities he may have
already incurred. I cannot agree with this contention: T think
it is quite open fo this Court, if it so pleases, to dmchargu the

~ “executor in regard-to future liability and future acts and-not i in.
~ the least affect his liability in regard to his past transactlons T

As regards the question, whether Amerchand is now an Exe-

. cutor, or whether he has become simply a trustec,. that does not

- seem to me to be a matter of very much importance in this case\_
. ——Whethel ‘he is a trustee or an executor—I am  clearly of

opinion that I have the power to discharge him, if I.think it

' right to do so. He can be discharged under the Trustees Act,
" section 72, as a trustee, and he can be discharged under the

Administrator General and Official Trustees Act, section 5, as an
exccutor. As Isaid, it does not matter whether he is now an-

executor or merely a trustee. - As a general rule an" executor -
-~ ceases to be executor as soon as ho .has. discharged the debts of.
~ the testator and pays the legacies and funeral and testamentary

- expenses and has invested any surplus that may have remained,

This is clearly laid down in Lewin on Trusts, . paow 795, para-;'

graph 8, Whe1e it is sald “An easeutor is re«mrded in some sense"

LI -
A
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Lasa truetee, but he ca.nnoﬁ hke a truqtee, be dxscharged even by

j'mentary expenses, debts, and . legacies. have been satisfied, and :
:‘.the surplus has been invested upon the trusts: of the- w1ll ‘the
,‘,executor then drops that character and becomes & trustee in ‘the’
»_ Propersense, and may then be discharged from the office like -
‘any other trustee.”” In this case the estate has been in fact fully
‘administered and testamentary and funeral - expenses have been-
‘paid and the legacies have been satisfied and the moneys are
deposxted in the Bank of Bombay. It may be that there are *
~some, matters still remaining to be done by the executors, and it
f may be possible that he has not quite ceased to be an executor,
but he-has I thmk done  substantially all that is necessary to be.

’:done by the executor.” I look upon him more as a trustee than

-as an executor. The view I take is, that whether as a trustee or.
~asan executor he can be dlscharwed 1t the Coulb thmks it nwht
“todo'so.s i S S

. Then it becomes necesszuy to consider the merits of the case, .

AT Whether he deserves to be discharged? Amerchand has"
- been an executor for many years and has taken hitherto a
- leading pa,rt in the winding up of the affairs of the estate He-
_[s now 58 yezxrs old and shattered in health and his docto's have |
- recommended “him'to go away from Bombay, and he adds that
“now he is not able to undertake s any longer the reaponsxblhtxes
.of hlS office " e1ther as’ executor or as trastee. These facts, to
“which ‘he" swears, T take ‘to be substantially correct, I think, .

moreover, it ‘must be oabhered from the affidavits filed-in the
" maiter that he- is not -willing to act as he is not able to pull on -
'in perfect harmony with the other parties intercsted i in the estate
- -and ‘with' his co- -execubrix Devkabai. ‘ .

- 'As regards the. ‘estate there is not very much to be done

o Moneys are lying in the Bank invested to meet certain contmden- ’

cies. The. money can be drawn and applied for- the purposes
~for which they have been put there. It therefore secms to me .
- that thls is a proper ‘case in which to discharge this gentleman,
“who is no lonaer willing to contmue the labours of his thank-

less office as executor. - ' ' : ‘
. As to h1s liability for the past he must contmue to be hable
. for anythmo- he has done or left undone. Thls dlscha.rore lel not
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} .l m the least aﬁ‘ect hlS lmblhtv as to anythlng done’ or‘ omxtted to ‘
*- AMERCHARD - be done——lt only rehe\ es’ him from hxs duties in the future.
.»Munow.n- L
Zx pazrp, - The order I propose-to make is:— "
“That on. “Amerchand Madhow_]l under takmg to: ﬁle a.nd pa,sg -
hlS accounts from the 28rd’ Auvgust, 1903 up - to date, and on his © -
i undertakmw to transfer and to- hand over the ‘whole - of the
rememmg estate to the contmulng and new executor ‘he-should
“ be discharged. from his office of executor and- trustee from this'
date That this order of dxsche,rrre is W1th0ut preJudlce and does '
“ not affect any liability of Amerchand in respect of anythmg he .
*"niay have done:or left: undone as executor or trustee up- to' date, -
I propose to order that costs of all. pa,rtles should comg-out of the
N estate Those of the’ executors as- between attorney and chent
Under thls order Amerﬂhand would remam & pa.rtner but Would
: cease to be executor.. - '
Th'\ order 31mply dlscharges Amerchand

On a subeequent date an order Was made appomtmg MOI‘&I‘JI‘
Cun]l to be. the trustee and” executor to the estate of the deceased -
" Mowji Madhow_p in place of the retlrmg trustee a.nd executor:.
Amerehand Madhowy '

Attorneys for the petltloner ——Messrs. Mansu/aﬁlal Jamsgl;z‘f
ancl Hzralal :

Attorneys for the executrxx —-Messrs thile ¢§~ O’ %

Attorneys for the reversxoners -—Messrs C’aptam arzd dem.
and Messrs Tkaloredas 5‘ C’o
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