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Bc;fore Szr L E J enicms, K OI.E Clan‘ Justwe, anal Mr J%wtwe Batty

LAKHMIGHAN D NEMCHAND (omemu. PLAINTIFF), APPELLANT, o JAT
KUVARBAI AND ANOTHER (ORIGINAL DEFENDANTS), RESPONDENTs.“

Ezecutor—vFazlure to produce fund at appomted tzme—-—Admsory duty_.

» Appointment gf‘an agent—Degree of care in the - appoznhnent-—W’ant of
o dzlzgcnce—Breach afduty—Loss caused o the estate-Lmbzhty q‘executor
S "—-Trusts Act ar of 1883), section 0. S

" When those entrusted with a fund for the beneft of another cannot pto&uoe
it at the appomted time, primd Facie, they are liable for the-loss which thereby

- accrues . Onle who undertakesa duty is bound to know what his duty Tequires,

- Where a testatm by his will comm1tted the management of the property to his ’

g W1dow along thh {wo ont of the five executors mcludmg the widow, if i is not -
- open ‘to. one" of ‘the executors who was nob speclﬁcally entrusted with the
management o contend for the purpose of avoiding habxllty as, executor that

+ his duties were purely advisory, that he was but one of many, that votes of the
" majority of the executors governecl and that tho real manavementvwas entrusted

“two of the executms in eo- operation with the widow. - ./ s

" In the appomtment of an agent to carry on busmess it is mcumbent onan
executm to act “hith the same ‘degree-of care asa‘man of ordmary prudence '

- would in his own affairs, But.Where thero i is want of diligence- on the part
" of the executor both in the selection and supervision of the: agent and the loss

sustamed by the estate cam reasonably be connected \Wlth the want of such
" "giligence, the loss must fall on the executor.. ‘

The indemnity clanse of section 30 of the Trasts.. Act (II of 1882) casts the
- onvs of proof on those who.seek to charge a trustee wﬂ;h 1oss arising from ~
the defanlt of an ‘agent, when the propriety of employing. an agent has been )
K esta.bhshed But where there is a clear braach of duty in the employment and }
superwslon of the zment the 1mb111ty of the trustee for breach of, trust arises, o

B APPEAL acrzunst the decmon of’ Lallubhm P Parekh Fxrst Class
Subordma.te Judge of Poona, in original sulb No. 285 of 1899.°
.One'Nemchand Panachand 6f Junnar. dled on the 24th[‘ ebruary, ;
1882 after making a will at Poona, dated the 28th Js anuary, 1882 ’
The Wlll umonq other t‘man, prov1ded as fol!ows —

¥ ‘. A, 1. Under the aforesaid decreo whléh ha.si béen imésed thexe ate due from .
- Lalchand Chatm Set “and otbens Bs 35 100- (thlrty-ﬁve thous:md and one.
hundred). SRS =

R Appeal No. 153 of 1901
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'lhe moveable and 1mmoveable property is as described above,.” The same

shall be ma.naged a.fter my death by the pzmch mentloned below. ’.l‘he sa.xd
. panch; are’s o '

oL o Tl(rthasvarup) quchand Chaha Set, my peternal uncle

L Tz(rthasvmup) Tarachand Chatra Set, my’ paterna.l uncle

- 1. Bav(bhagyavati) Jai Kuvar, my wife. ¢ .
.1 Mamkchand Kapurchand Set, resxdmrr in Shanvar Peth in Poann. .

: Lakhmwha.nd Motmha.nd resulmg in Ravlvzu Poth in Poona. -

' 'The aforesaid five panch shall by a majority of votescarry on’ vyavastha
"(mana«ement) in the manner mentioned below. -If oné panch oz more panch:

decline (to’ act) - the remammg panch have the authonty to,appemb propex '

*persons (as panch)

" Bo L After my death such boy as the panch toay deem ploper slmll be .
) ngen in adoptlon (and placed) on the lap of my w1fe Jai Kuvar and my name ’

- shall be contmued : -

7

.CoL Until the sa.xd boy whom the pa.nch may place on the Tap (of my W1fe) )

) attaing ma.]omty the panch shall carry on martagement of the. whole of my property
and keep supervision over’ the boy. As to the expenses whwh may be reqmred

to be made for his food and drink, the same sliall be made in the - ‘manner the .

psnch may deem proper When the boy attains majority ‘acoording to law and’
the oustom of the casts, if hoisa well-behaved (boy) and a fib person the, pro-

- perty belonging to me - .which there _phay be with the pa.nch shall be gwen to "

- him together with the debts and outstandlngs. .

e

. * "’:/:, *  : oW » . *". .o_j. -)‘\*'Lf',v'i-".,

. D, 1. As to the amount belonging to me which shall come into the lxands :
of the panoh under the aforesaid decree’ with'the samo a trade shall be carried -
on- (by investing the same)- -with solvent traders. and - others “according tos" the"

- opinion of the’ panch and intorest - realized (therefrom) Out of the )

. expensesd’ should be incurred as mentioned ‘below. ' As to the expenses ‘which v:
. may have to be mcuned in connection . with the trade ‘and outstandings the
' same ‘shall be incurred with the consént of the panch. A large expense shall .

not be (allowed to be mourred) T LTS
RS I Y TR SR B SR R

E 1 Amond the panch appomted a8 abovo- ‘my wife' has been mcluded -
" Therefore the management of-all the aforesaid things shall be carried on in the
one way . which- may be agreed. ‘to thh the consent of my wife and two other ‘

- panch, these three persons

- F. . 1.". Out of the panch appomted a8 mentloned above my- paternal unclé -
: Lalchand Ghatra. Set,shall carry on management as mentioned above, - He shall
"keep'an atcount in-respect thereof and shall render the same to the remaining ’

5 panch in Divali every year - Should’ there be any dispute or shonld any differ-

' ence be notwed regardmg the game the remammg panch shall entrust (P 'ohe .

o

190t 4

Lasnsl.’
, CHAND -
e
JAT KUvAR.
' "A:BIAI'.
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many. gement) toany panch they hke, make all arra.ngements as mentloned above

- and take an account, - - » 7 oot

“ @ 1. After my death the pa.nch shall earry -on m*\nagement in the manner .
mentloned in the aforesaid clauses. "Should the panch deem it proper to make. |
any change in the said . management they shall do so by a ma]outy of votes

) TothesameIhavenoob;ectmn R A e Ja .

Ot ‘the said - executors Lalohand dled m 1885 Tarachand, m

In the year 1899 the plaintiff, the son adopted by Jm Kuvar-

vr.‘ bai, in pursuance of the direction in the. will; brought the present
*_suit agairst ‘the surviving executors, namely, Jai Kuvarbai and -
- Manikehand - Kaparehand, -alleging thab after his* adoption he
. beca.me entitled to the property of the decéased which chiefly con-

R sisted of outstendmge of which one amdunted. to Rs. 35, 000; that ~

“out of the property mentioned in “the will plalntlﬁ' was in posses- °

sion of -one house only ; that- after he attained: majority- he called -
on the defendants to renderhim accouiits but they faﬂed to do

. 50 ;-and that as the defendants undortook to’ manewe the osbate

. they. were bound to act according to the dxroctlons contamed in

--the will and - ‘were responsible for the” IOSSee that rosulbed .

from thelr neghcrence, want of prope1 eupervmon, fraud etc

: The p]amtlﬂ' therefore, prayed for the following rehefs i ;

* (@) To recover from the defendants the amount thet mey be

~found due to him on taking accounts of the debts and moveable

property of the deceased” Nemchand Panachand’ recewed and .

-+ recovered by thom, of the sums lent by them, of the <r1fts and
. ‘expenses made by them, of the income of the business camed on"

by them, and of the i income of the estaté if the business had been

« “carried on accordmg to the duecﬁxons contamed in the W111 of the
deceased T e e

(b) ’I‘o recover the amount that Would have been found due to <

"'hnn if the manaeement of the .estate of the deceased ha.d been.

B made accordmg to the directions contalned in, the will, making
-'the defendants- responsxblo for their newhgence, fraud Want of

.,ﬂproper care and mismanagement. IR

O To hold the defenda,nts personally reeponsnb]e for the o~

 penses that may have been mcurred in excess of those mentloned

",;mm the w1ll. AR
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‘(?) To recover all papels and aceount books that may be w1th isos, C
the defendants. ST ‘ Lumm;

(e) To obtain. such other relief as the- Court may deem proper/ , CH":M?{; '
to award. - L . JATEuvar.
Defenda,nt 1, Jai Kuvarbai, answeLed mter alm, that thouOhv LR
she was - mentmned in the will as an executrix the estate was -
ma,naged by the othér four executors; that-she was’ not able to -
read and write and consequently she did not understand accounts ; i
‘that the other. executors had appointed gumﬁstés to, manage the .
estate and they kept supervision over the business; that the
Maecounts, bonds, etc relating to the business were in -the shop:
}and she - ha.d no, objection to their heing taken by the plaintiff,
“and exceptmo that she had brought suits on'fom or five of the.
bonds to’ recover money she had no knowledge of the transac-'
. tlons effected by the other executors or their guméstds. = '
Defenda,nt 2, Manekchand Kapurchand, stated that he never
took possession | of the property of the deceased and never'-f
manaded it ; that ‘as provided in the will defendant 1 and the
runcles of the deceased managed his estate through a gumﬁsta,.'
“that after the plamtxﬁ' attained the age of discretion he began to
' manwe ~the estate that the deceased knew that he (defendant)
hved ‘at Bombay and it was not possible for him to live at’
* Juniar, therefore he was not respon51ble to the plaintiff for
accounts ‘that the plamtlff had an account-with the defendant’s’.
firm at Bombay a.nd that Rs. 97-8- 0 were due by the plumtlff to -
. {hat firm, - - i
.The. Subordmate J udcre (L G Fernandez) fra.med the followmrr
1ssues —

1. Whether the defenda.nts or clthex of them managed the estate of the
~ deceased Nemeha.nd Panachand as alleged by the plaintiff P -
* ~ 9. “On an dccount being taken what amount, if any, ould be fo“nd due from
‘lhe dofendants ér either of them ? Co e
~ 3 ,W.bether the plamtlif is entxtled to the 1ehef souoht o

The ﬁndmgs on the above issues were —

v J)efendant 1 had actually and du’ectly ma.paved the estate of Nemchand
" P'machnnd deceased, but defendant 2 had not directly managed it as alleged
“ by the plamtxff but he used to nge advxce to defendant 1in 1espect of the
. ma.na"ament of the esta.te

BN 7Y
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1904, - The ﬁndmv on ﬂus issue to be arnved at after the phmtlﬁ has tuken ”
T Lagumie - accounts. , : :
“CFLAND - 8 The plaintiff is ontxtled to recover the moveable property, aooount books,
“JATEUvARe bonds and other papers belonging to Nemehand Panachand and to take accounts

. BAL - of the estate from defendant 1, J a1 Kuvarbai, but not from defendant 2

PPN

The Subordmate Judge, on the above ﬁndmgs, passed the (
followmg decretal order :— R ST ’,

As it  not practlcable to decide the second issue befow tho accounts are
;taken I Ioave it for decision at the tlme of execubion, - . .o

1 then declare that the plaintiff is entitled to take accounts of the estate of

the deceased Nemchand Panachand from the. defendant Jai Kuvar and order

" that he do recover the account books, moxtga“e -deeds, bonds and other papers
and all other moveable” property beﬁongmo' to tho estate from her (defendant +

‘No.1), T tarther order that defondant No. 1 do give. accounts of the-estate

" f1 om the date of the death of her hushand up to the date of giving the aceounts.

.. Talso declare that defendant No, 2 is rcsponsxble for the consequences. of any -
- improper adviee given by him to the first defendant since the date of the death
. of Nemchand Panachand and of the advies to withhold the charge of the estats -
- and the aceount books thereof since the date of plaintiff's attaining the age of
majority, v¢z, 31st July, 1897. Defendant No. 1 is also liable for the same as .
she appears to have acted according to the advice. I further order that on
plaintiff taking the accounts and showing the consequences ‘of duy- improper '
adviee given by the sccond defendant to the first defendant and of the advice
to withhold the account books and charge of the estate; the second. 1ssue bo .
* -decided and the liabilities of both the defendants be ascertained and deo]ared
- and on that bemg done the plaintiff be given a further decres ‘to recover the -
amounts that may -be awarded to him from the defendants, In faking the
" - gecounts the principle laid down in the will regarding lending. money to solvent
" and industrious persons is not to be taken into consideration. If the value of -
" the property that may be recovored by the plaintiff cxceeds the’ a.mounh of the
" claim the plaintiff isto give the requisite additional court~fees.r On taking the
* acoounts the Habilities, if any, of the defendants arising out of fraud, negligendo, ,
mlsmanagement ete., are to be determined. The plaintiff do recover h1s costs )
" from both the defendants who are to bear their own costs. o :

. The plaintiff appealed and defendant 2 preferred cross-obJeo- ‘
* tions under sectlon 561 of the Civil Procedure Code (Act XIV

- of 1882). S B AR
' Gcmpat 8. Rao, for the appellant (ono'lnal plamtlﬁ'). .
Goluldas K Pa;ek/a, for respondent 2 (ongma,l defendant 2)
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At the hem 'ing of the appeal the High Court J enkms, C. J and . .'1:904,'" |
Batty, J.).on the 19th November, 1902, sent down the 1ssues‘ . Lagmmie -

;. whlch are set out below in the judgment of J enkms C J. . CHARD

o dar Il(,;:n'rm-!
JENKIN% C J —-(After hearmcr arguments HIS Lordshxp .. DAL

dehvered the followmg judgment) :—The plaintiff- has brought
~this: suxt (2) to recover from the defendants the amount that- may
be found due to h1m on takmg accounts of the debts a.nd movea.ble :
properby of >the deceased Nemchand" Panaehand received and
_recovered by them (defendants), of the sums lent by them,’ of the
. gifts’ and ‘expenses made by them, of the income of the ‘business
“.carried on by, them, and of the income of the estate if the business
ha,d been’ carried according to the directions contained in the will .
" of the deceased -(8) to recover the amount that would have been -
*"found due to him. (plamtlff) if the management of the estate of -
the deceased had been made according to the directions contained. .
in the will, making the defendante responsible for their negligenc,
fraud,’ want of proper care and mismanagement ; () to hold
the defendants personally responsible for the expenses tha.t maya
“have been incurred in-excess of those mentioned in the will;
(J) to- recover all the papers and account books that may ‘be with -
the defendants ; (6) to obtain such other relief as. the Court;‘E
may deem proper to award S S

“The obhgatlon to answer these clalms is said to arise under‘
the will, dated the 28th.of January, 1882, of Nemchand Panachand,
‘who ched on the 24th of February, 1852, "Thereby the “testator .

_after enumeratm« the items of his estate directed as follows t— -
« The moveable and immoveable property is as described above.
" The same shall ‘be managed after my deabh by the panch’
) mentloned below T
’l‘he sa.ld panch ares
. “Ti. Tralechand Cha’ma Set, my- pa’cemal unele. -

. Tarachand Chatra Set, my paternal uncle

- Bow. Jai Kuvar, my wife.

Manekchand Ka.pnrehand Set, residing in Shanwar Peth, Poona.

“, “Lakhmichand Motichand Set, residing in Ravwar Peth, Poona,
. The afoxesald five. panch shall- ‘by a majority “of votes ‘catry on vyauastha ‘
(manegement) in the manner menbxoned below. If one panch or more B.eclme
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L 1904, (to ac’c) the remammg pa,nch have the authorxty to appomt plopez persons as

* Lagaup. - Psnch.” B ' » S
L TWI® . He then proceeds to direct thab his wife should take in adoption
-+ JAr KuvAr-

a boy that -until he-came of age the panch should manage.the
~“whole estate and take care of him and when he attained majority"
“hand over to him the property in their possession  with all debts
“and outstandings if he was of good character and: fit to be
~ entrusted with the management ; that the money recover ed under
the dec1 ee therein specified was to be employed . as. thereln indi-
“cated ; that if the testator’s wife and twd other panch ameed
upon any point the propelty should be manawed according to
their opinion; that out of the executors Lalchand should look '
\" after the management of the property and keep accounts and
- render them to the resp of the panch at the Divali'of every year,
~ but that in’ the event of a dispute the rest of the panch should
entrust the management -to anyone of the panch ; and that the_
~ majority of the panch could make a chanoe in bhe management
- of the- busmcss. » - S

-, "BAL

“The plaintiff is thc son adopted undel the pIOVISIODSI of ﬂ]e
will. Lalchand and Tarachand died, respectively, in 1885 and
1889, 1In July, 1897, the plaintiff attained his majorlty. "Liakh-

~_ michand died in 1899, and 'in the same year the plaintiff co‘m-
inenced this suit. - His case is that, apart from the immoveable
propert.y, the whole of his father’s estate has been lost, and he.
mamtams that the defendants as survivors of the panch are liable
“to make good the loss. No objcetion is made that the defendants .
 alone are sued. The casé in the first instance -came, befme Mr..
- Fernandez, the Subordmate Judge -at Poona, ‘who' pa,ssed a
“decree from which the plamtlﬁ' appealed with the result - that the *-
~case was sent back for the determmatlon ot' the fo)lowmg -
1ssues —_ : A ‘

’» 1 What part of the tmsb estate has been lost and when and unde1 what
cncums‘uances? Co : : "

N 2. Was it proper for the tmstees to use the agency of Jaysmg for the
purpose of conducting the business of the trust? -~ ...

"3, If s, whether the loss took place thhout any mlsconduct or dofaulb on .
the part of “V[anekchand, having 1e:ra1d to the terms of his appomtment 'ﬁl s
the c:rcumstances of tho case? -

s
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4 sDid’ the plmntlif take any 'md, if s0, \vhat part in the manavement of " 1904,
tthe bnsmess a.nd dunno- what penod? S R J.7.r . LAKHMI

The case has been returned wath the followmm ﬁndm«rs -on S cuAND

: v .0 .
. these 1ssues — + JATKUvAR."

. BAL
About Rs 6,079: 15- 6 hs.ve been lost.
: 2 ~It 'was not improper for the trustees to uso thia’ a"ency of Jaysmg who
;wms the :son of the old gumdstd after plaintiff's father’ (sw) a.lthouffh subse-
, .quently he was diseovered to be anything but an honest fellow."
;» 3. The third.issne was found in favour of defondant 2 2,

Y, The Pplaintiff dul never take any active part in the manan'ement of thu
busmess -

'l‘he property allewed to have dlsappeared is (l) a mortgawe
bond of Rs. 900, (2) ornaments valued at Rs. 4,000, :and (3) the
“sum_of Rs. 85,100 securéd by the decree against Lialchand, | The
“-claim before us, however, has been hmlted to the thlrd of theee
1tems.- -

" “The plamtlﬂf s case as to the Rs. 35100 is ﬁrst that Rs 29, 090-0 6
: alone has"_’_been recovered :and that . the defendants have
'_ Wrongly failed to get in the balance, and secondly, that the sum -
“of Rs. 29 ,020-0:8 is. not now forthcoming. In any case it is said -
the defendants are responsuble for the whole of the Rs. 35,100,
- Ibis not dlsputed that the proceeds of the decree were used.
m a money-lendmd busmess carried on at J unnar, the manafre-f
: ment of which for many years was entrusted to two successwe
Uumasﬁés, Hirachand and his son Jaysing: . . RN
- The will contemplated that the proceeds of the- decree should‘
be applied to purposes outside the scope of ordinary trust invest
. ments and’ be utilized-i m busmess, for 1t is p1ov1ded as fOllOWS —

« As to ‘the amount belongmg to’ me which w111 como to the h:mds of the
panch under the aforesaid decree with the same a trade shall be carried on (by
- iuvesting the sate) with solvent traders and others according to the opinion of
" the patich and interest reahzod therefrom. Outof the same- expenses should
: “be incurred as mentioned below. As to the expenses*which’ nmay have to be
mcmred in conncction with the trade and outst&ndmc's the same shall ke
- incurred: with the eonsent of the p‘meh A lm ge expense shall not be allow ed
to be mcurred »

* A

The plmntxﬁ’s g1 ievance arramst the 2nd. defendant is ‘not
that the money was-employed ina- money-lendmw busxness, but
that the supel vmon exelcxsed by hnn Was 50 defectwe asbo have '
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1esulted in the loss of the fund entrusted to the ngenb for the

purposes of that busmess
“We start with ‘the’ “fact that when the plamtlff attamed his

. majority in"July, 1897 it became the duty of- the’ panch to give
“to him the testator’s property” which mlght be Wlth them to-
. gether with the debts and outstandmgq for no suggestion has -
-been. made that the plamtlﬁ' was not “a Well-beh&ved boy anda

fit person.” B
- But in fact the p&nch gave none of the testaton s property to :

| ‘the plaintiff, .

- Yet this omission was not!for want of demand on the plamhﬁ"s "
part bat on the ground. that he was not- ‘within, his rmhta in
-making the demand. . Thus on the 11th- of I‘ebruary, 1898 the =

s 2nd detendanb writes to the lst

You wnte that Lakhmlchand demands possessum of account books oo
;nents‘and trinkets, cash, etc.—all these I have noted the same. .~ The same can-

- ot be given into his possession from this day, (Even) the natural parents s -
" long as they are alive do nob give possession to sons born of: their own loins,

How then can.possession be given to an adopted son? I ha.ve wrltten d good
deal abaut this to Lakhmichand. I do not see any obJectmn to your showmg .
hxm the account books, as also o giving the same to hlm. ’

I’rom thls 1t appears that Manekchan‘d approved of "the -
plaintiff being excluded from the property, to the possesswn of

.' whlch he was entitled under the terms of the will, o e

" But now when he is willing that the property should bej

"handed over -to the plamtiﬂ’ ib is not forthcoming.. How this
“has happened does not appear with clearness.

~When the case was lasb before us it was hoped that ‘the remand .

for the determination. of the issues then framed. might have
“thrown a light on the matter, but the enquu-y has not proved of §

much use. The defendant has'beer unable, or ab any - rate has

failed to explain the loss,” ahd acting apparently on advice he has .

held aloof from the enquiry dlrected and lent no assistance in -

-the investigation- of the matter involved in this - litigation, - T,
_secms that of the decretal amount the greater part was received

and found its way into the money-lending business, but the pay-
ment of the balance was never enforced Thounh as’ I have
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mdlcated the preclee manner in whlch the a.mount recovered hag

; been lost does not .appear, there is- strong "reason to connect this Lawmir

1o=s with mlsconduct on the part of J aysing, and we know that
-in the spring of 1898 J aysing absoonded and that ina suit, No, 172

of 1899, commenced ~against him by the presenb defendants it

Was alleged

) Fo1 the purpose of mana,vmg the p1ope1ty and qarrymg on the business of
f“bankex , trader, ete., the father of the defendants Nos. 1 and 2, Hirachand Sada- -
- 1Aam’ Gu_)ar, was engaged ns guméstd in Samvat 1938. .He performed thoss
- duties till Kartak Sud 4th, Samvat 1918. During the lifetime -6f Hlirachand .
‘Sadaram from-Kartak Sud 5th, defendant No. 1 was .exgaged as gum‘is‘zi, to do
“the aboyémentioned dutiés. From that time to Vmsnkh Samvab 1954 i e, 25th

- April, 1898, he acted as guméstd. ~* . =

¥

“books, thus he has done damage to us in, various ways, and besideshe has con-:

,-1898, he left his- duties and absconded. Afterwards, when it was found out on .
7 10th Auoust, 1898, or "about that time, the defendant No. 1 was asked to show _
“us the accounts and pay the balance that would be found due. after. deductmm
v\,the proper Jtems of expendlture but he did not do so. .

_- When those entrusted with a fund for the benefit of anothm ‘
“cannot’ produce it at the appomted time, primd facie they aro’
liakle for the loss, ‘So we first have to see in what relation the -

2nd defendant stood towards the funds representmo« the proceeds -

N

." The defendant No. 1 has made {rauds in the dlscharga of. lm dutxes nnd swal-
lowed a considerable- amount of balance and carried away pledgeg articles, He

hag also’ kept accounts fraudulently and has made away some of the account

‘tracted debts. ~In' this way on Vaisakh Sud 4th, Samvat 1954, 4. e.,25th April,

»

B ot the decree, with a view to determining whether therei is anything

in the circumstances of this case exonerating him from this liabi-

ity The case hag been argued before us on the basis of the 2nd
defendant5 havinig been an.executor or trustee, though the argu-.

_~ment for him has been that in that capaclty his only duty was to

“advise. - In the will the 2nd defendant and those associated with
- him. are described as a panch an expression -which in the context -
“may be tflken as the equivalent of the appointment as trusteesor

R

’executors of those to whom it relates,” But in addxtlon to this
the will assigns expressly to the panch ¢ertain duties;. Clause A

“of the will contains the terms: of the actual appointment which
) "places the manawement of the testator’s moveable and immove-
- able property in the hands of the panch named by him with the
_ proviso that. the same shall be carrled on by a maJorlty of votes.

179
1504, :

* CHAND -

O
. Jar Kovar. -

. BAL
Al



150

1904,

J AT IxUVAR*
= BAI,

LAka- K
cnun :

Cw

‘ do S0 by a majoriby of votes. To the same I ‘have 10 ob3ectlon
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ThlS mana«ement is: to be carrled on t111 the adopted son'h

8 attams mmonty, and then the testator - says :; CIf heish well

~_behaved (boy) and a fit person the property beloncrmg to me thch
‘_there may be with the- panch shall be Ulven to h]m together

“with the debts and outstandmgs. '

Then, after provision for certain ceremonial expenses- mth

: the consent- of the panch; the clause’'as to mvestment comes, -
and aftex that the followmo ptov1smn g

4,.

. Among ’che p'mch appomtei as above my wxfe has beén' included. . There-

' fme the mfmarrement of all the aforesaid thmgs ‘shall be camed on: in the one
_way w]nch may be agreed to with the consent of my wife and" two ot,her panch.
' --these three persons. - Out of the panch appointed: as mentioned above .y’
: patemal uiicle Lalchand Chatra Set shall see to the management as mentloncd
.above. - e shall keep an account in respect thereof and shall render the some to
“the rewaining panch in Divali every year. Should there be any dispute or
' should any’ difference be noticed regarding the :same the remaining. panch shall
Centrust(? the management) to any panch they ]1ke, make all managements as
‘ mentmned above and take an account. . After my.death the panch shall earry.on
" management in the manner mentioned in the aforesaid clauses. . Should the

p‘xnch deem it proper to maké any changes in the said manaoement they shall

It is to be’ notlced that each of the panch mttcsted the docu-
ment ‘and three of them, ‘including the 2nd defendapf; wxote .

% What is written above is agreed to.” Ma,nekchand ulso states
- that the will was made in his. ‘presence. ’

- In his deposxtlon he | saysi— -

Tlll Sq.mvat 1941 we ﬁve used to manage the esta.te Till 'Slirﬁvai{lﬂﬁ we

- four used to manage.. The 3rd executor Lakbmichand. died in Samvat 1955
_ till then e thrée executors used to manage the estate,and we two used to ma.na.ge

the estate for a year or so.- I relinquished the management 1} years ago':

"because I did not receive any letters from the defendant. For 2 or 3 months

before lé yea.rs from thzs txme the pla.mtﬁf and defendant Jai Kuvar were not on-
good terms, ~ It was not my business to ma.nage the property of Nemchzmd. :

: I was the business of defendant No. 1. - I have not from the ‘ﬁrst made any .
: -manaorement of the property IR

[ £ appears that the 2nd defendant was concerned in® ﬁxmg

‘the pay of leaehand tho 1st- O‘umésta he took part in - the

appomtment of .Ta,ysmg, and he Joxned the 1st- dcfendant. An

* bringing the smt a(ramsb Jaysmg
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I therefore hold thab the 2ad defenda.nt did a.ccepb the oﬁice . '1964-.:52‘;?

of panch and undertook the duties 1mp0aed by the will, - -. 3 L“mm.,
. The defendant’s contention before us,- however, has been that 0“‘““’

'h1s duties Were purely adv1sory, that he was but one of many; - Jar KUVAB~ :
‘that the votes of the ma]omty governed ; that the real manage- - ]?'frf :
~ment was entrusted: to two of the panch in co- -operation with
the W1d0W and this in the circumstances of the case must have

‘meant those of the panch who resided at Junnar ; and that the .

: defendant’s residence in Bombay excluded the 1dea that he was to

do more than advxse .

- But what were " -the facts ? True ‘the ma_)orlty of votes

'governed and two with the widow' were to carry. on ‘the
mfma«ement But in no respecb does it appear that defendant

‘No. 2. was -outvoted, while from 1889 ‘defendant No. 2,
Lakhmichand and the widow were the orly survivors of the .
panch, so that on these three, according to the express terms of
the will, the ‘management. devolved, and- from that date it was .
‘no longer open to the defendant to shelter himself behmd the
clause which committed the management to the W1dow zmd two
~ members of the panch. - : - : '

The ‘argument that Manekchand’s duties could not have been

more ‘than adwsory has been largely founded on the hypothesis
that the'three to' whom the management was entrusted must have
‘meant the three res1dent at Junnar : but for this argument there
is no fouvndatlon. It was no doubt asserted before us as a fac
-that. Lalchand, Tarachand, and the widow all Tesided at Junnar,
‘but it afterwards turned out that there was no watrant for the -
statement that Ta,rachand lived in Junnar, and Mr. Gokuldas,
when questioned, had to admit that there ‘was nothing in the ‘
" evidence to support. his.statement. On the contrary it appears
thete. are strong ‘indications that he was residing at Baroda,.
and so was more out of reach of T unnar than the 2nd defendant.

1 therefore think that. there is no ground for the suggestion
that Manekchand’s - posﬂnon, as distinet from that of the rest,
was purely. advisory. But then how far is the question affected: .

by the circumstance that the fund was in the hands of an agent ?

Tt ‘may be” conceded ‘that Manekehand could not reasonably
be expected hxmself to conduct the busmess and that the

]3 1412——7
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il 1904"'1 appoxntment of a p1 oper agent for that purpose was reasonable
”"'Lsxi_xim ,und perrnissible. - But in the selection and’ supervision' of the
- OUAND - agent it was 1ncumbent on Manekchand to-ach with ‘the same -
_ degree of care as a man of “ordinary prudence would in his own. '
affalrs How. far has Lanekchand comphed with thnt standard?
Ja aysmgs appomtment as o*uméstei was made in December, 1895,
Wlth ‘\{[anekchand’s approval His age. at.that time - Wwas' not
“more’ than 22 or - 23, and yet “he. was placed practlcally m'
uncontrolled management of this consxderable fund ;- for we
kiow that accordma to_his own case Manekehand d1d not
‘ conslder he was called on to do-more than advise~—and’ 1t is ot
;sugg eeted that in this respect there was any - dxﬂ’erence between
\hnn and La.khmmhand——whlle the WldOW has been descnbed
before us as 1lhterate. E o AT
The Justl‘ica,tmn for this appomtment is smd to have been
Ja.ysmcr s--knowledge ‘of the vbusmess acqulred during - the
gumeistashxp of his father ; but I do nob know" tha}. there ‘was
anythmo' in - the character of the busmess that. required the
s appomtment of Jaysing on this score, fior was there- -apparently
anythmo in his previous récord that Warranted conﬁdence in him,
~To_ Manekchand’s knowledge a’ crxmlnal <charge had been
brouoht against Jaysmg in the prévious yem in connectmn ‘witha
Kanthi, and though he was not convicted it was ot an 1nc1dent
favourable to Jaysing. - Moreover, it is clear from Manekchand’
' correspondence that he-had not a high opinion of J aysxng, , and. he .
_very frankly admits that he would not have entrusted him with ™
. the control of his own business. Thouﬂh I desire not to ‘judge of -
Manekehand’s conduct in the lwht of after-events 1 thmk 1t
' -canunot be said that the choice Was a prudent one,and in any case’
it clearly was one Wlnch made it especially mcumbent .that’
i an adeyuate supervrsmn should “be exercised, ‘This supervxslon.,
' could hardly have been expected from the widow, and there was
. no'one else to exercise it bub Laktnmcha,nd and Manekchand
The néed for an e{fectwe superwsmn grew ‘the” more’ pressmgr
as it became apparent that J¢ aysing was acqurrmtr an, influence
- over the widow, who (probnbly as a result of it): became more'
and more alienated from her adopted son, the plamtlﬁ” .
"The selection then ‘being thus Wantmg in prudence, I turn'
to see what Manekchand dld by Way of sunerv131on Durmg

J.u vam
mr,
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dihat he was. put off when he- asked for the balance- sheets but so

far- flom thrs bemg a Jushﬁcatxon it -was ‘a reason’ for. rrreater"'
1ns1stence and vunlance on"his parb. And thls is all he did by .
Way of- supervrsmn ‘he never exa,mmed theé . books, nor. did he .
_ever’ .depute’ any ore o examine theni, and yet had he done so, it
seems obv10us from the Comxmssxoner s report, it . Would at once; :

have Jbeen found from tho- state of the books that, they Were not

properly kept and susp1c10n% as to the probrty, ef at any mte ‘

the ﬂbness, ‘of the: oumést‘m Would have been aroused..

It is. true that the books ‘were ab Junnar, but even ‘lf 1t’
Would have been mconvement for Manekchand to go to Junnar,

he mlght ‘have ‘sent one of his clefks there—rfor there is no reason

~to suppose any obst,acle would have been placed in his Way——and
.in any chse there. would-have been no difficulty in his. requiring
the booksto be brouwht for his inspection to Poona where he had
.aplace ¢ of busmess, and where he went from time to time. - This-
s what was done in the.end, but then it was too late.” So even
assummw that Junnar was . the proper place’. for: the money—'
lendmg ‘ousmess, I think Manekchand could hme “exetcised an’

- effectxve superv1sron and there is no substantml basxs for the

smgestron that to reqmre this- of him. would be to- 1mpose an

obhgatlon unrea:onable in the circumstances of the case; -

“In this' view it is unnecessary to consider” whethor Junnar:
wa,s the only -place. ab “which. the money~lendmg busmess conld"

- have-been carried on, but I feel bound to “say- that I am _not

-satisfied that the: busmess carried on there- -after the testatore

. death was a -continuation of -one existing in his -lifetime ; - for
. though - Manekchand *has s0-stated before us, it is remarkable; if

" this be 50, that'no mention is made of this business or any-debt

connected wrbh it in tbe enumeratmn of the assete contamed
m the Wﬂl. e ey -

- M anekehand then dld practrcally nothmg, and yet the testator ,

contemplated ‘that even during Lalchand’s" reyzme accounts of
> the management should be. rendered to the remaining panch.in

“ the Divali of every. year and this, be it noted,.was a precaﬁtxon

to which ab the: lee Manekchand expressly assented.

: 1od of 1'7 years from the. testator s death m 1882 down to 1.-.’"
51899 he recelved 2 few balance-sheets : he- asked focothers ‘he
BYS,. but did not obtam them : his Jushﬁcatlon is stated to- be? .

183

e 1004,

I.Axmu .
cnnn .

Ju Knvan- ~

’.BAI



181 THE’ INDIAN LAW RLPORTS [VOL XXIX.j

“v"-'-f'isoi.'_ Is it pOSs1ble under these c1rcumstanccs to hold th'mt’
LARIMI- Manekchand acbud as:, cltrefully as a man of orchnary prudence .

GrAND ', wou]d in kis own aﬁalrs ? I think not :in fact the 2nd defendant - -

_J,“ ,I,i_?m ~ practically admltted as such, and his . exp]anatlon has been' thg
- --."hé was wade a trustee simply for the purpose of giving- advice,
by which apparent]y is meant that h& was exempt from any
ob]watlon to supernse : - : N . .
* I am unable to construe the will as placmo- thls hmlt on
the 2nd defendanb’s responsxblhtles It may be bhat T\Iarmkchand '
thouorht hxs lemtlmate functxons Were ~imited . in’ ‘the’ way that
has been sucmested but thls affords no answe1 for one who S

* undertakes a duty is’ Yound t6 know what his duty requires. As
' it was Manekchand left the widow and the minor at Jaysing’s
. Therey, thoucrh from the knowledge acqmred by him.ag the. ba,nker. .
- of the businesshe was aware that Jaysing was. pursiing a, course -
- of trade that was in his opinion speculative and: risky. -He i

= substantmlly did nothm ; he thought his duty was performed by .
- the writing ‘of some sarcastlc letters, and the result has proved: -
“that his.. acceptance of -the trust has been no sateﬂuard tothe .
mterests he ‘was intended to protect, Had’ He declined to: act- it
might have been better, i'or then perhaps some one could have been N

_ appomted in his place. . . * - : T R
. -I come therefore to the conclusmn that thouwh the appomtmcnt' '
of an agent-was- in the cxrcumstances _]ustlﬁable, still “the’ facts
estabhshed show that there was a want of due dxlmence on the -
parb of the 2nd defendant both in the selection” and superv1s1on .

- “of the agent.- -But can the loss sustained be reasouably connected -
- with thls want of diligence ? . Tthinkso. | Had a Lrustworthy man
been employed to conduct this businessit is fair to assume that he
“would have atted honestly and would not have mxsapproprlated
- the moneys entrusted to hlm but the panch in employing Ja; aysing

~ dld not, as far as T can see, take any steps to dssure themsel\ es

of his trustworthiness, and they ‘obviously ‘could not “rely ‘on.a -
Iong career of honest work as a guarantee for his good chamcter.-»-'
'l‘hen I think the absence of supervmlon ‘Toust have increased. -the -
penl to the fund, Had accounts been. rendered and examined -
- from year- to | year, this would undoubtedly have beeri a chieck o on
- dishonesty ; ;and I do not think we can assume that false accounts
-would ha,ve been furnished ’ had Manekchand ms1sted tha.t they

R
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should be rcndered As 1t was, s, the absence of supervmon was - o190k
not merely the disregard of an obvious dnd.valuabie safeguard o LaBMMI. .
it must have operated as an encoutagement to- dishonesty: - .. - e

. .
L If the supervmon had been carried furthes and an independent - ‘ ’Jeifgwm:-"_
exammatlon of the - books. undertaken) from- tlme to-time the =~ o
penl would have been still further dlmmxshed I therefore
thmk ‘the loss may fairly be connected with & Want of diligénce <~
-on ’\Ianekcha,nd’s part, and in this connection. it is. impottant -
-to bear.in mind that what we have to consider i is not an isolated .
mstance of imprudence, but a lonrr and continued omission to take
. an Ordlnary precaution in the conduct of the affairs’of the trust.
~ Tt has been urged that the 2nd defendant is plotected by section
30 of the. Trust Act, but in dpplying this section it mustbe borhe
in. mmd that it _is- expressly subject to the provisions of  the -
’ mstrument of tmst and of sections 23 and 26 of the Act. - 8o faras
the defendant’s arwument proceeds on the basis that it . was -the
lst defendant -alone who received and is hable for the money‘_
-and not the 2nd, it is-not supported by the facts. The proceeds ™ .
“of ‘the: declee employed in the money-lending business ‘must -
"be treated as having come into the -hands of the guméstd as -
“‘agent -of the-panch, Who must therefore be. reo'arded as having
receued this | ‘money, It appears that a cons1derable amountﬁ;
- of the: funds employed i in the business actually passed - through-
- ‘the’ hands of Manekchand as banker, and he therefore must ha,ve'i‘:
known of its recelpt : : L .
- Then: so. far as” rellance is- placed on tha,t part of the sectlon‘
Whlch ‘exonerates trustees from liability for those .in~whose .
" hands trust property is placed, I think “it does nob in: the:b
czrcumstances of the case help Manekchand.” This 1ndemn1ty'
.clause no. ‘doubt casts the onus of proof on those who seek to-
' charge a trustee with loss arising from the default of an agent __
“when' the proprxety of employmO‘ an agent has been established : )
- In're Brier O, " Bub here (in my opinion) & clear breach’ of duty. -
“in’ the - employment and supervision of the agency has been -
estabhshed and the fact the plaintiff is not in a _position ‘to-
furmsh us with more. premse information. “of: the circumstances
under which ths loss arose is owing to’ the fa.llure of the panch .
. to see that proper accounts were kept. o o

B (1884) 2 Ch, D. 238. _
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Sectlon 30 doeq not he]p Manekchand for h1s lmbxhty arlses
out of distinct breach of trust,:

“'Then it 'was: urged ‘that . for some 'timé: prior- to Jaysmgs'
abscondlnrr ‘the’ plaintiff  had- ‘been m contml and therefore the
- 2nd defendant cannot be held liable, “bub T 2 am of . opm10n that
' this: has not been proved Certain letters are ng doubt _in- the -
\;plamtlﬁs handwntlng and he. may have done. some Work but
-he ‘wasi never: given contrel of the busmess .indeed it is one of

~ his'grievances that he was not’ put into possessmn on: attmmnw
hls ma,_)orlty.

 His® dema.nd on this heud was refused a,nd itis ‘clear on the -

corre3pondence that the refusal had the 2ud defendant’s sympathy
"and approval : to him it appeared that "all ‘the  plaintiff could"
. reasona,bly demand was inspection of ‘the aceounts and their
‘possession. It was the duty of the defendants to nge on demand,
’mtormatlon to' the plmntn‘f with ‘respect to the mode in Whlch
“the’ propelby had’ been dealt with and- its- ‘actual state of
‘investment’ and to give him. bhe opportumty oE ascertammo' tbab
the statements were correct

-+~ Then i i is” urged that the Whole sum cannot have been Jost; -
.:»thab part of -it- musb 1iow be in the possession of the ;plaintiff or
;‘hlS a.doptwe mother, and-in supporb of this reférence- is made to
“the fact that the plamtxﬁ is now.éarrying on a busmess mvol\ ing
-the possessxon of assets.

“The pla.mtlff has given ‘his explanatlon of thls and the 2nd

f.defendant has placed before its no materials which Would Justify
‘us at this stage i in ignoring it. - It is not for lack of - opportumty
“that the 2nd defendant is thus unfortified with facts “but he has
;‘reframed from- taking part in any mvestwatxon Whlch mlght
;;-ha,ve thrown a light on this point. . . . ¢ e

- The. conclusmn then to which I come is- tha,t the defendant

ﬁ;:No. 2'is- liable at the suit- of the "plaintiff. Tt is: ‘not . Wlthout
'_;;regret that I have come to thxs conclusion, for, I beheve, he has
facted throughout with honesty and has merely ialled in hlS duty
;,;beeause e did not realize the extent of the obllgatmn w hmh (m»
.~my opinion ) he undertook. He has failed to- exerc1se the care
) tmd supervision Wh1ch was’ necessary in the c1rcumstances %nd
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the loss Wlnch has resulted must fall on h1m rather than on the

pl'a.mtxﬁ Whose mterests were eommxtted to his charge,. - It would .-

,‘ repreqents the requrrements of the lavw.= ST

-w,' ».

; +Too. often do -eases - m this  Cout$ drsclose a dlsrerrard (to usel._
+in0. hersher term) of ‘minors’interests. by thosé to whose care®
they have. been committed, and were we’ to ‘Thold that the 2nd
. defendant in'this case has” performed h1s duby and lles come _

- under "ho: hab1hty, we should be giving an encouragement to.the-

'*'.'.

“idea that this disregard may. be indulged in with 1mpumty :The .
- Ist defendant. has been held liable to account- by the st Court
- and from ‘that determmatwn no appeal has been preferred and -,
she has not even appeared before us 'to questmn its correctnesss”
L'jj Inmy op1n1on we must hold that the 2nd defendent is also hable-‘
, to ‘account. - . -
Ihave already pomted out thab the whole of tho decreta.l‘
K amount has not been recovered from. the _]udgment-debtor. Tt

- was - the duty of the. paneh to acquaint themselves with and.
reahze the ‘amount due under the decres . and primd fame there\
Would be heblhty in respect of 80, *much as was allowed to’-.

. remem unrecovered

The present ‘suib has been blouuht agemst the surv1vmg

: membela of the panch alone, but’no requesb\hes been made for.

the joinder of other parties. - -~ . - .. e T

- Had. Manekchand taken ‘part in the issuess we sent down,\
then we nnght have been able” to dxspose of ‘the case riow, hut"
‘having regard to all the. circumstances and the fact that he

acted under-the advicé of his pleader, T besitate to depmve hun:‘

of the opportunlty of showmg what is now due.

"We therefore pass the following prelnnmary order fomr . - V: v' B
Ib is ordered that the follownng enqumes be made — " o

- 1 An mqun-y how mnch of the decretal sum of Rs. 35 100 has been xecewed

by the' panch or anyonse o their behalf.

I..2., ‘An-inguiry whother any and what | parts of the amo\mt s'o rece:ved has

been lost or misappropriated and when and by whom and under what eircumstances.
8. An enquiry whether any and what part of the amount so recewed as afore-

. Baid has come into the hands of the pla.mhff or anyone on hlS behalf

- 187
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Ib is. ordered tl*at the above . mqu)rles be made and certlﬁed.
to this Court within: three. months from this date, -° 7

" In the meantime it is ordered that this suit do stand - ad-'-
Journed for making the- ﬁnal decree and that there be hberty
to app]y ’

~In the mvestlgatlon of these mqumes it must be borne in
mmd that the defendants are the accounbmg parties, -

- Order accordingly,

R Gl Bl 1}ﬂ

ORIGINAL CIVIL,

.Before Mr. Justice Tyabji o
. Ea' parte AMERCHAND “ADHOWJI

.. .Admmzstra’tm (renemls Act (V of 1902), section 4, clause 2—Indwm Tmsts

Act (IT of 1882), section 78-—~Dischar ge by Coun‘ of an executor—Vestmg
of praperty in the continuing executor, :

"The Court has power to discharge an executor on hlS own apphcatlon 1f 8.
proper case be made out. An executor 5o discharged remains liable for anything
he- has done or left-undone: while an’ exeontor—it only reheves him flom the ‘

: duties of his.office fromthe date’ of the dlschmge

"THIS was a pegltmn by Amerchand Madhowy, one of the exe-
cutors and trustees of the will of one Mowji Madhowy, who died

. in'1897. He dlscha,rged his duties as such executor and trustee
' »‘for several years, - Owing to ill health which obliged him to give
" up all business and to live out of Bombay, the petitionet . apphed

to the Courb by a notice dated 6th December, 1904, f01 lns d1s.

charge from his office of executor and trustee

Razlces, for pe{ntxoner .—The Court has power under sectlon 4, -

* - clause. 2, of Act V. of 1902 ‘to dlscharge the petitioner'; the

" funeral - and testamentary expenses, debts and leoracles ‘having

been satisfied and the surplus invested upon thé- tlusts of the

_will, the Céurt had_pow‘er to * discharge ” the petltloner under
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