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P.xrhes w1ll be at hbe1 by to adduce evxdence and the roturn
: musb bew1th1n threemonths. A P

Both the lower Coarts havmw founrl both the 1ssues in tho
: aﬁirmatlve, c

])esaz, for the appellants (pla,mtxﬁq) in supporb of the ﬁndmgs.

oo Rdoy for the respondenb (defendant), a,omnst the ﬁndmgs ~—-l
ijhe ﬁndmcrs ‘are. against us, This  is not’ a fit case for an .

:*rmt]uncblon “as “suggested. The rulmfr in O'olls v, IIome and
" Colonial Stores, Limited,™ is in point.. o

On hearing arguments the Court granted an 11)Junct10n re-

i stra.mmO‘ the defendant from permitting ghe buildings raised by -
- h1m to remain so as tocausé such a prlvatlon of light or air fo

: the plamtﬂ:’fs house as renders the occupation of the same un-

__*comforbable, and gave the pa1 bies liberby to. apply to the District
* Court for theé appointment * of a Commlssmner to dec1de the
extent to which the buildings should be. removed or a,ltexed so
es to glve eﬁ‘ect to thls injunction.

‘G.v B. B: - . Deeree reversed. -

) (1904) A 0.,‘179. o

APPDLLATE OIVIL

quore Sw L H Jenkms, K 0 LE., C’hzef Jushce, and Mr. Justwa Batty

THE COLLECTOP OI‘ KAIRA, Arrmcmr, v. CHUNILAL HARILAL
) < AND OTHEBS,"OPPONLNTS* ’ o

O’ourt fees Act ( VII of 1870), stction 19 D—Court- fees Amendment Act
(X1 .of 1899), section 19 I—Letters of admzmstratwn-Lzmzted grant-—
: Trust prope1 ty—Exemptwn ﬁom probate duty. ,

One Harxlal ‘dled. possessed of cerbain shares in Joint Stook Compames and in

the Bank of Bombay valued at Rs, 11,980 standing in his name as their regis- -
tored holder.‘ Ho left three sons.. The sons applied for letters’ of administration”

limited to one share only valued at Rs. 275 and their application was granted. -

Snbsequently they applied for letters of administration with respect to all the
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shareg except the one for whlch limited: letters of admlmstra.tmn had aheady .

- *Applicétion under extmordiﬁary jurisdictjon No. 196 of 1903. B
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1904, - been gxanted and cla1med exemptmn from stamp duty The questxon a,r()se ‘
&JLLEGTOB"T - asto whether they were entitled to the oxemption. : .
oF KA[EAe : .. Héld, that the propexty w1hh 1espect to which the letters of admlmstratxon .

Cm:n\ i - were: sought bemg property held in trust by the deceased for’ the ]omt famxly, .
— ﬂxe property was entitled to exemption from the court-fee. '

- Held, further, that ‘the exemption’ of. brust estates- from. the pa.ymenb of
-~ ad palorem court-fee is mot: conditional on the- circunstance that ‘there had
:,'been a previous grant of probate or letters of administration on. which a court-
feqhad been'paid.” The exemptxon has reference to the chm acter of the properfy
"and not to] the procedure adopted e
DS Tke C’ollector of Akmadabad v. Savcﬁaml(ll (11sapproved
e In tke Goods ofPokurmull Augurwzlla}z(") followed

APPLTCATION ‘undér the exbraordlnary Jurlsdlctlon (sechon 622
of* the Civil- Procedure’ Code, Act’ X1V "of 1882)- agnnsb the
decision of 8. L. Batchelor; District Judrre of Ahmedabad in the :

\ ma,tter of an application for letters of admtmstmtlon. P
* One ‘Harilal Damodar ~died leaving’ him - -gurviving:’ . three
: sons, Chumhl, Manilal, and M&necklal The deceased had cextam
“shares valued at Rs. 11, 980.in J oint Stock (.;ompames and in the’
“Bank.of Bombay, and they were reolstered in his name-ag holder.
. His sons, therefore, applied to the - ‘District - Coart for “letters. of
acfmmxstratlon with respect to the said shares, Subsequently they .
‘ presented a~supplemental apphcatxon on the strenvth of the tuling
- in The Collector of Akmadabad v. Savehand D praying for lettersof -
' admmxstratlon with respect to one particular share only valued at
Rs. 275 and not ' with respecb to all the shares mentloned in their -
first apphcatmn. In accordance with the said . prayer, Tetters of -
. .&dministration were granted with respect to the on¢ share. - Some
< time: afier the said grant; the sons apphed again. for letters -of
C administration w1th respect to-the remam;ng shares Whlch Were-:
“excluded under the ‘supplemental application, representing-that
“the apphca’mon was urgent as the fluctuating ‘state. of the: share
"]market would lead to serious loss: . The Judge; thexefore, passed‘,.
the following’ order on the 17th. March 1903 = '

; In these clrcumstanoes and as’ citations Have once 1ssue<1 .ah-eady on the
“withdrawn spplication I make the following order :—'. - L
* Tiet the limited letters prayed for be granted to the- apphcants sub;ect to
the issue of cltatxons and to the appllcants deposmng a suﬁiclent sum to cover

‘o (1902) 21 Bom. tio. .‘91 '(1896123 Cal 080,

T
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K Agamst the saxd order, the Collector of Ahmedabad presented, .(.) ‘T,Kum,\
an application, No. 196 of 1903, under the extraordmary jurisdie~ " CRUNILAL, .
tlon (sectlon 622-of the Civil Proceduire- (/ode, Act XIV of 1882)
- urging, ,inter alza, that the Judge improperly omitted to give notics :
“to the: Collector of the Dlstnct ot the Government Pleader, beforef'
makmg the. said order; that in making the hmxted grant, the.:
Judge exerclsed a jurisdiction not vested i i him by law.; that thie-
Judge ignored the provisions-of the Court fees Amendment Act’
(XI of 1899) Wl;uch read with the Probate Act (V- of 1881) i
clearly showed that except in the particular cases provided for in
- Chapber TII. of the lattdr Act every application for letters of -
admmlstra.txou ought to be in respect of the whole. estate of the’
- deceased. and was sub_]ecb to payment of court- foes under. artlcle 11,
schedule 1, of the Court-fees Act in. respecb of- the enme :
esta.be that procedure rLdopted by the apphcants was obv10usly an

evasion of the duty cast on them’ by law, and thé J udge erred in*
ucqulescmo- in that procedure. by. passing ex parte orders in- theu' .
+favour; and that section 19D of ‘the Courb foey Act- had no--

N apphcatmn. e

:a\After the Lourt had passed the order grantmg limited letters of-

: admlnlstratlon on thé 17th March, 1903,.the applicants: presented ‘

.a fresh: apphcatlon for the return of the -court-fees: dep051ted by

f,.them under protest with their apphca’clon for the said grant The .

Judge reJected the apphcatlon with all costs on the apphcants on'
thie; followwg gtounds = :

It is not dlsputed. that decgasea and his sons, the pebxbloners, were joint; but
.fthat circumstance is; I understand, no ground for exemption.. It is true that
-1 formerly consuiered myself bound 1o adopt a dlﬁerent opinion in deferanoe
. to.the Qaleutta. ruling in Tnthe Goods ¢f Pokurmull (L L. R. 23 Cal; 980),
\»"but tha.t decision hag ot been- followed by the Bombay High Court in Collector
of Almadabad v:- Suvchand. . This last ruling appears to me ‘to dispose of
petmone\s case for a gene1a1 exemption for it is there laid: down that for’
the, operation of this section (section 19 D of the Court- foes . Act) it s an
-essential condition ‘that- there must be a previous probato or -lotters of admmls- ’
 tration on.which the court-fec ‘has been paid. - That is the basis of the exemp-
';tmn from paymenb ‘of court-fees allowed by the sectwn. But ‘ _where no such’
duty has been p'ud there iy no case for the section to apply
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CorecToR respect of the- vaIe share; Therefore exemptlon clmmed undex sectwn 19D

must be refnsed.
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T thls Case there is no prevmus probate or lettels of adrmmstratlon on whlth
duty has been paid, na fee being leviablo on the old. application for letters in_

Agamst the Sald order, the apphcants presented an apphcatxon,

_~“No0.256 of- 1903, under the extraordinary Jurlsdlctmn (sectxon €22,
- of the Civil Procedure (Jode, Act X1V of 1882) contending, infer
- alm, that the J udwe did not properly construe seétion 19.D of the

Cotirt-fees Act, that under that section the applicants were en-

. titled to complete exemption from pa,yment of court-fees, and
j that the orde1 as to costs was wrong, :

"r .

" Rules msz having been issued under bottl the apphcatlons No.

7196 of 1903 ‘and No. 256 of 1903, requirihg the opponents to bhOW
: cause why the said orders should not be séb aside, ©

" Seott. (Advocate General) with Rdo. Bakddur V. J, Kmtzlar,

- Government Pleader, appeared for the apphcant in support of the
~ rulein apphcatmn No. 196, and for the opponcnt to show cause
in apphcatlon No. 256: —We contend that the - first . hmlted
- grant of the letters of administration was illegal because we had
© . no notice of the apphcatlon under section 19 H of the. Court-iees
~ ‘Act. Turther, the Judge had no power to issne a lumted grant,
" The whole ploperty of the deceased cught to have been. brouvht
© to the notice of the Court.and the court-fee> ought to- haye been
paid thereon, There Was no evidence.to show that the _property |
- was the joint family property of the deceased. The fuling i inThe
C‘ollector of Aﬁmadaba(l V. Savcﬁand(l) lays down that the. manager
of 8 farmly is not a trustee, and thelefmc no exemptlon from-

stamp duty could be given.. The' opponents. claim the cxemptlon
‘. but ‘the pomt is concluded by the Szud ruhnw ’

[JLNKINS 0 J ——That ruling does not seem to be sound]
The poxnt is decxded by the Court and we rely on the decxsxon

. K7 zsﬁnalal M Jhaver appefued for the opponents to show tause
in apphcatlon No, 196, and for applicants in support of the rule in

apphcatlon No. 256. =TIt was competent to the Judge to gtant

N hlml_ted_ lgttors of ad{nlnlstratlon It was ,dlscrctlonat‘yewwh the

© 7 (1992) 27 Bom. 140,
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J Judge to grant 1Ltte1 ] ﬁuth rcspeet to the whole estate or llmltep
\lettets ith’ :respect to a portion. of it} séctions 48 and 44 of the"

Cor m:omn

Pfoba’te\and Admlmstramon Act, In the Goods qf' Cower Sutt@/aﬁ‘ 97 I‘“R‘*
Kms/’ma Gf’zosaul“) In the Goods of Grish Clunder, Mztter(z) L\en £, @UNH‘M‘ '

-the’ ruhngs in'In re T]m]cer Madhasji Dharamsi®, and In-the Goods:,
of Ram C'l:amd Seal(4> do mot exclude the jurisdiction of the- Courty:-
to d6 so.- See: also sectmn 19 Cof the Court fees: Act ‘
The: 1ecord shows that citations were 1ssued therefore, the '
: Collector had notice- under sectxon 19 H of the Court-fees Act
i;f“The deceasod had,.in fact, no propelty of his own ; -the- estate _:
“was-the joint: pmperty of the famlly and -he was merely a trustee ]
hven accordmo- to. the ‘ruling in The. Collector of Aﬁmadabatl B
2 Savc/mnd@ orxly ‘those shares which have been ‘admitted by us
‘to stand in. the name of» the decea,sed should be consxdered to:
-:be his property and no morg until the contrary i is shown by the 3
" Oollector Nzttyo Aalz Dabea . Kedar Nawth®, The whole of the:
: JOlnt famlly proper(;y cannot be lisble to. the payment of theﬁ
~court- feesi - The ruhnu in. The Collector qf A/amadaba(l v
fSavclmnd@ d1d not take mnotice of In “the. Goods Z’mesclcmanm
-fIn tke Gaod.s' of Bindibun - Ghose ® In the~Goods of - Osza?
- Hovenvlm George“’) In the Goods of Joymuney Dossee™.~
- Phe Judge was’ WronO' in eaddhno us, Wlth cos’;sr

: C, .—-We are asked o annul the. proceedmgs of
;uthe -D1str1cf3 Courb in: an’ apphcatmn i01 Probate and to direst
" thab’ Courb to take fresh proceedlngs R A P :
i )The facts are these ~Mr. Harilal . Da,modar d1ed havmg in’
"hlS name as thelr remstered holder certam shares.in- -Joint Stock~
: Compames and in the - Bank of Bombay H1s sons, the present
2 opponents, apphed -to-the -District.’ Court ab Ahmedabmd for-
letters ‘of | admmlstratlon to their - deceased father’s estate 80"
. far oﬁly as b relates.to. those shares’ valued st Rs . 11, 980, As:
' a.rcsult however, of - the decxslon ot‘ the Hwh Como m the

e ,"

/(18845 10 Cal, 554: { ® (1879) SCal L k. 068. '
LB (18805 6 Cal, 483, .- (7) ,(1883) 20 Cal, .;75.

-»(3)‘- (1880).6 Bom. 460. - .48 (1878) 19°W. R. 230,
(1679) 5 Cal. 2, (9. (1870) 15 W. I 437 (Ecot oo,
.u(o)" (1902) 27 Bom 140 (10) (J.Stﬁ) 14 Bcn L, n.m. -_;
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~

,' case of Collector of Aﬁmedabacl ¥, Sawkand Ladackandm 8.

supplemental apphcetmn Wwas presented to the' District Court

- on the 9th February; 1903, for letters of administration. hmlted
" only to one share in the Davxd Sassoon Spinning and Weaving

Company valued at Rs. 275, alleging that the apphcants did not -

“want letters .of -administration- for- the whole of the property
- mentloned in their ﬁrst application. : -

',,'

" Letters were on the next day gra,nteci in accordunce w1th the '

‘l-.‘praryer in this supplemental application, - .. .. T

“The-sons then on-the 16th of. Mawh presented a’ fresh .

apphcatlon, No. 55 of 1908, whereby they praycd for letters of .
- administration in respect of . the entire- property comprlsed in
" thieir - original application except the one share in' the supple-
‘mental apphcatlon claiming on the strength of the* High' Coutt _
- decision; to.which we have referied, exemption {rom. diity.” The - -

application, bemg represented to be- urgent, tho: sttrlct Court

“‘on thé-17th of March directed a limited gmnt to issue “subject '
“to the i 1ssue of citations and to _applicants deposntmg & sufﬁment o
" sum o cover all court-fees wh1ch may be levmble ‘notice to the .

‘Government Pleader as to the apphcants prayer for exemptlon. A

It is on these facts thab the applicants’ ob,]ectjon is. based. - :
" The'Probate and Administration Act plovxdes in. Chapter 11 -
. for limited grants of Letters of Administration,  They fall under_ 3
- severa,l hea.ds, the third of which deals ‘with ‘grants for specml -
*: purposes,- and. by section 87 it is provided. that; ;where & person

dies- leaving property of which he was the sole or surviving -

trustee, or in which he-had no beneficial mterest on h1s ownt g
account and leaves no- general representatlve or.. one’ who i 1sv
- unable or unwﬂlmw to act'as such, letters of admlmstratlong
+limited- to such property may be granted to the beneﬁcmry or to_ i

some other person on his behalf, -
“Then the question arises what- court fée i payable in respect -

-

'fof a limited -grant. - Under the Indian Court-fees ‘Act, 1870,
. schedule - 1, article, 11,. a. two, per cent.- ‘ad valorem: fee was .
" nnposed on- probates and letters of admmlstratlon, and in the -
. case of In the Goods of .IL B.. Bereqford@) it was., held that this -
- fee was»payable in: respect of trust property The hardshlp of.ﬁ.’

- (190») 57 Bom, 14.0. (2)(1871 7Ben. L.R. 0. o.J., 7.
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th1s is' apparent for 1t practma,lly meant that the same property
mwht become burdened: with two sets of court-fees, one ‘in

respect of the beneﬁcml and the other in: respect of the ba.re
trust mterest therem e

. “"This decision was" given on the 3rd of May, 1871 and on the

fOllOWmO‘ 14th of. J uly Fmancxal Resolutlon No 2004 was passedj
m these terms - N L . v

x

L In tlte exercise of the power vested in h1m by sectlon 35 of .
the Court—fees Act, 1870 ‘the- Governor Greneral is pleased- to -
remlt in the whole of Bmtrsh ‘India the fees cha,rgeable under

schedule 1, article ‘11, of the said Act in respect of probate of
w1lls ‘or ]etters of administration in so far as_such wills 1 or,

Ietters of admmlstra,tmn 1elate to property wb1ch \u. decensed
_person-was possessed of or entitled to not beneﬁclally butasa’

trustee for. any - ‘other - person or persons, provxded that tbls
_remission: shall not extend to: cases in. whwh a trustee has the

" power of appomtm«r or otherwise conferring a beneficial interest.

,in ‘the “said- property.” ' Retrospective effect- was given to. this

order from the 1st. Apnl 1870 by Notlﬁcatlon No. 2135 of tbe'

22nd March ‘1872,

- On- ‘the 31st of March 1873 the case oi:' I'u fﬁe Goods of."’
Bnmlabzm Ghose®™ was decided by Sir Rlchard Oouch where ",
the facts were as " follows -—One of two brothers Jomt in: estate- .
‘ died' unmarried and’ leaving no relative but the sarviving brother; - -
_who apphed for letters of admmxstratlon of the property of- the.
deceased brother consustmg of a half. share in -certain spemﬁed' ,
1tems of property . The other half share was benehclally vested
“in- the survivor. Certmn of these, items stood in the sole name *
of the deceased. Tt was held that the half share of. the surviving-. =
~ brother- should be treated as ‘trust property a.nd be exempted

from the two per centum. ad valorem fee, - -

1t i not,_stated. whether the brothers were governed by the N

Mltaksham or the Dayabhaaa. Lo L

"By Act XIII of 1875, section 6, Chapter III A of the Court— E
fees Act, 187 0, as it at- present stands was, mserted a.nd therem "

sectmn 19 D runs as follows —

(1)_, (1_873')‘1>1'Ben. L., Appr. 89,,

»
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_ T The probate of the wx]l or the let{:els of admlmstratmn of the eﬁects of-' :
."Conmoron any person deceased, he1etofore or: hereafter granted _shall be deemed vahd .
O KAIR,A and avallable by his execntors or- admlmstl ators for mcoverm transferrmo or -

f; OuUNILu > assigning ‘ahy" moveable or’ lmmoveable “property wheleof or. whereto the -

" deceased’ was posseseed or’ entxtled, ‘oither- wholly ‘or. paxtlally a8-a- tmstee, -
: notw1hhstandmg the amount or.value of such property is’ notdncluded inthe -
amount ¢r value of, the estaté in’ respeot 0; whwh a court-fee was paid on such> ’
~;probate or lstters of: admlmstratmn ’

- ‘By. Notxﬁcatlon No. 4650 10th September, 1880, under- sectlon '
35 of the: Court-fees Act and in - supersessmn of all prevmus "
nofaﬁcatxom the reductlons ‘and . remissions -theréin- set forth =
Were _made. No “mention® is made of probate . or 1etters of
admmlstratlon. D

< By Act XI of 1899 the Court-fees Act was. furbhet amended :
and it. wais’ thereby in- sectlon 191 prov1ded thab a valuatxon:
form should be. filed:

That form cousmts of an affidavit with: two annexures, “in
one of which, denoted Annexure A, is to'be specified the property ;
and credlts of: the deceased “and in Annexure Bisto. be-set t’orth,v
“the items. which the- apphcant is ¢ by law: allowed- to ‘deduct” "
’In Annexure B are- the following (among other) “items’: RG I’ro-”
perty held in. trust not beneﬁc1ally or Wxth general power to
confer & beneficial interest.”>
AL Other property not subJect to duty . .
;Ib would  therefore seem” to be clear thab noththstandmg :

the supersessmn of the I‘manczal Resolution No, 2004, property’.
j held in: trust as above descrlbed s still regarded ds exempt_
from the atZ walorem fee. ™
;Thls view is -in accordance W1th the unbroken® practlce on-
o the Orwma.l Side of- this ‘Court ‘and - -also ‘apparently of the."
-+ Calcutta quh Court : see In the Goods qf I roesckmanﬂ) and‘;
In ﬂze Goods® of. Polmrmull Augurwallalz(?)

It has however been ‘tecéntly - demded by this “High "Court-
m ‘the C’oZZector of Aﬁmedabad v Savcﬁand(3) ‘that the: exemp-»f
“blOIl of trust estates from the payment of “ail valorem court fee

was conchtlonal on the. clrcmnstance thab there had been a pre-:

(1) (1883) 20.Cal.. 575, @ (1896) 23 Cal, 980.
U 49) (1902) 27 Bom, 140, ’
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vzous granh of probate or lebbers of admmlstratlon on whlch 1904

a court-feo had been pald " COLLECTOR
But tl‘e attentlon of. the learned Judges ‘Was "not. dmwn to o E,MMA E

the hlstory of this subJecb Whmh ‘appears to us.to- ‘point to the C‘m‘“‘“‘

condusxon tfmt brusb estates - are not llable to the, court-fee., .

That they are not so-liable’ When mcluded in a general grant i3~

cleagr‘ and. is not dlsputed in_the case to thch we have refer-;

sred; and ‘thig’ exemptwn must . be referable t6. the character of .

the property and th to the! procedure adopted RE R

~ Bubif :that be 50,” we can see fio. reason: why the same ;ro-:»;.:
perty should become ha,ble when - it is oade. the subject of: the -
hmlted apphcatlon, which section 37.of the Probateé and Admm-; .
1stratxon Act.permits.

"«: Ordma.rxly t would. have. “been'” proper to- refer thls pomb toa--
Full Bench for ‘reconsiderationi of the decision in’,Collector of
Ahmeda&a(l v Sazcﬁmzdﬂ) ‘but this. under the exrcumsta.nces isun- -
necessary, as we' have consulbed the leamed Judges who hea.td,":
that case: smd they agree with our view, “ -~ 00 ;

7Tt only remmns “to consider- whether the - property here 15*.3
entlbled to. thls exemptlon. This pomt is- covered by the_ decl- .
“gion of In t/w goods” of Pokurmull Augurwaliaﬂ“ Whlch we::
thmk We should follow.

The ule dxsoharged w1th costs 1n apphcatlon l\o 196 and conﬁrmed w1th
costs m oppheatwn No: 256 '

~ Order aceordingly. - .
- G “B.. R

(n_ (1902)_27 Bom: 140. __ @) (1896] 2 Cal, 980,
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