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OHOT‘ALAL MOHANLAL AND Am'ommz (ORIGINAL PLAINHFFS), APPEL- 1909. _—

- LANTS, v, LALLUBHAI SURCHA’\YD (emcm\L DEFENDANT), RESPONDEM* thmargo%-
une e

-

Iﬂykt cmd azr—Obstmmon—occupatwn uncomfbrmble—-Rule qf 45— -
S Ing zmctwn—-Decree T : P

In a suit for an injunction to restrain the defendant from oostructmg the’
.access of light and air to. the plaintiffs’ windows the first -Courtgranted an
’ m]\mctmn solely on the ground that the defendant’s new building loft the
'plmntxff with loss than 43° of light, and dispensed with any further evidence.
" On appeal the lower Appellate Court reversed the decree on the ground that -
* no evidance had been adduced to show that.there was-a diminution of light.
© Held that both the lower Courts were in crror and that the case mnst be
remanded for tho determination of the following issues:— -
(1) Has there been a diminution in the quantity of light and air which has

" heen accustomed to enter the Wmdows of the plamtlﬁs’ house duunn' the whole
. of the presoriptive perxod o

() If so, has. there been a puvutxon of hght and all‘ suﬂ'iclent to render )
occupatmn of the house uncomfm table P

LR

.."SLGOND APPEAL fmm the decmon of Lalshankar U T., Addl- .
t10na1 Pirst Olass Suboxdmate Judge of Ahmedabad with
" appellate. powers, amen(hnu the - decree of Vadllal T, Pankh
Joint Stbordinate Judge. . ' S
" The-- plamtlﬂ’s and. the defendant were the -owners of two .
- houses facing each other. The distance between the houses wag

eight feet and their roofs were originally of the same height.
The defendant began to raise the front portion of hishouse and -
by his new superstructure materlally obstructed the free passage
“of light and air to plaintiffy old ‘windows. Thevpl‘untlﬁ's, there-
fore, brought .the present suit praying that the defendant
should be compelled to pull down the new structure and to
véstore his house to its former positionand that.a perpetual
“injunction. should be issued dlreetmv the defendant not to ralse .
- the height of his roof, :

- The ‘defendant contended, iuter alw, thatthere bemn'a. dxstance‘
_of cight feet between‘thettwo houses, there: could be no ob-
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structlon to. the free passage of light and air. to the plamtlﬂ‘s _
house and that notwuhstandxng the neav supersttucture there

would be. zm angle of 45° for the hrvht at the s111 of the plamtlﬁ’s

windows.: - * L ‘
- SURCHAND, | ow

- “The Suhoxdma.te Judge 'found that the rmsmv by the defend- l

_ ant of -his upper story to the extent of nine and a quarter feet’
“would xhaterzally interrupt the light and air. passmg into ‘the
’ plamtlﬁs house and that the defendanb could not. raise. his roof
- more than eight inches without reducing the anale of lmhb coming
B to the plmntxffs’ windows: to less than. 45°‘ .He,~ therefore, .
. passed a decreo directing the defendant, among other things, to '
' ‘remove the supersbructme ‘of his upper story so tha.t the angle '
of hght ‘ab the. base of the’ pla,mtlﬁ's Wmdows should. nob be -
less than 45" .

On appeal by the defendant the Judge reversed the decree»-

w1th respeet to- the superbtructure holdmw that there Was o
. cvidence in" the cae- to show that thg dcfendant’s new:. supel- ’
stxuctuxe matermlly dummshed the. light. and air comlng to the -
« plmntnﬁ“s house In his Judgment the J udge made followmv -

remaxks

- Atthe nquesh of both the partms Court mspeeted the dlsp\lted place u.nd found :

" that the: front portion has been rebuils by defendant and the hmd portwn isin
: dllapxdated condition,: The existing facls.arc recorded in Exhibit 25. The
_fornier roof of the fy ont part was a high as thehind roof. Therei isa chok or open
" space 8 feet wide. - Defendant bas now raised his house 9}-feet high. Plamtlff
“wants to Temove. it on the ground that it obstructs light and air coming to the
“upper story of his'share. There 1s,howeve1, no ev1deroe to show that light and
" air coming to-the plaintiffs' upper story ate mateually ‘diminished by-defend-
.-ant’s raising his house. : No witness supporis plamtlffs deposition No, 28,
~ Witness ‘No. 32 is an expert to speak how an-angle of 45° s formed. - He does
“not say, though he has seen the honse, that plaintiffs sustain material xn]ury‘-
*.by defondant’s act, The ground floor is not plamtlffs - The upper-floor is -
.-about, 10 feet from the- glound There is open space 8 féét.in front of plamt— V
, dfs house There are threo wmdows in the front portmn.‘ -~

Plumt:ﬂ's preferred & <econd '1ppeal

Tnl’amlal R. Desat for the appellants (plamtlﬂ’s) -Both the'

lowér Courts have approached the case from a wrong: point_of
 view. There is no rule of law that when an angle ‘of 45° is not:.\
left thele isa substantml dumnutxon of lwhb and alr' The ﬁrst\'_-
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:?Gaur wapphed thxs tesb and placmor the burden o'f pLoof on the <
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j;{defendant ~decided in<our favour.. The- Judge-in appeal, how-zwc;mmnu,;

- found that  we- had not proved our -case-and - reversed. -

“the*decree..” We submit that the'J udge was wrong in upholdmd '

-t '

;-V(the tesb apphed by the. firsh - :Court..” In-cases like: ‘the present.

l_imqmry should be divected to two pomts name]y, whether there EZ
has’ been -material diminution in the light ‘and “air enJoyed byg

“the’ plamtlﬁ' durmﬂ the prescmptlve penod and whether - the
_:f‘dnmnutlon ‘has been-so substantial that it cannot- be compen—

“sated” for’ by datages: Ghanasham v.. Moroba®, Dhungibloi” v:
..;Lzsboa@) Abdulla v. Beg Malomed®. - Under the circumstances-
eweare entltled ‘to a_mandatory anunctlon The - defendafit

; should be called upon to remove his supemtxucture and’ reduce

" his house to the sta.te in which it was before.: Home. cmd Colomal-'

Stores, Lg., V Colla“’) War;en v. Brozm'5> : =

G S Rao f01 the refspondent (defendant)'~'l‘here is nothmf":'
f».'m the case to -show that the first Court relying on the 1ule‘of:
450 called - -upon us to prove that our superstructure caused no,
i:--da.maae to the plamtlﬂ's house Purther, the Judge in appeal; on

.;’iewdence and persorml mspectxon came to the conclusion that the
'f.‘appellants house has not suffered any substartial ‘damage. - The
questxon is purely one. of facts and it cannot be interfered with in
‘\"\second appeal The Cases rehed on have no apphcatlon

Desaz, in’ reply -—The Judgment -of the ﬁrsb Courb clearly .
":shows that no evidence was recorded on our side..- Admitting
. that the ﬁndlng -of the Judge is a finding of fact still we conpend
“that it is nob such a finding as would be bmdmg in- sec(md”'

appeal

JENKINS C J.: --Two points arise on thxs appeal First' ib is[

sald that the lower appellate Court was wrong in not giving the -
plaingiffs relief for the wrong done to them by the raising.of the :

v‘ - phuth of the defendanb’s house, secondly, that it was in error in
- not. gwmg the plaintiffs_relief in respect of the.diminution of

_f ﬁhe access of hght to then' premises.

Sa (1894) 18 Bom, 474. S e (1009) & Bom.L R; 446,
O (158813, Bom, 252, " . P (1902)'1 Ch. 302,
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. :.1'904.- = , 'H‘e ﬁrst pomt lma been settled befoxc tis, beca\xse thc defend
. CHOTALAL ' ant’s pleader. has mtlmated to us that ‘his client i is prepured fo
. ,_‘M?“,,?LAL' construct steps into the anth of the house wlnch “will enable
. LALLUCHAT. -

 Suncuasp, L the  plaintiffs and’ members of their family to use these stcps and
Tt ,the plinth as a passage out into the street. Do '

;. The steps will be six inches each in hemhb and of aufﬁelent_
vf’WIdth and depth to allow of reasonable passage. ‘ ST
'« The defendant himself is not now present, but it is mtlmated
_ to-us. tHat he _will give-an undertaking to that eftect, and
‘ 'accordmnrly we dxspose of that part of the case on thut ba81s.

: ..Then there i Is the claim in respect of diminished hght Lo ‘

"A modcl has been produced ‘before us,. as to the correctness
of which no questlon has been raised, and it is dﬁhculb tosuppose
: that the-raising of the defendant’s house has not resulted in sub-
_ tantml mmmutmn of light to the plaintiffs’ premxses. But the .
. lower appellate Court has not awarded the. plmntlﬂ's any relief -

~ imrrespect of this pa,rb of the case, on the O'round a,pparently that

"no.evidence was produced to show that there was a dxmmutmn
'_ofllghb TP IR e :

‘We are told and we thmk “that can be the only reasonable ‘

exp]anatlon -of what occurred, that the Subordinate Judge was
" under the impression, it followed as a matter of course from the
~fact that the defendant.’s bmldmo has a greater angula.r elevation
~ _than 45°, that the plamtlﬁ's had a right of sult and on that O'round
he did not require evidence.

_ Under these ‘circumstances we think the Judde of the ]ower'
_~appellate Court was wrong in disposing of the case in the way
= he did, when he saw the error into which the Subordmate J udce -
;:-a had fallen, ‘without - giving the p]amtlffs an oppoztumty of -
L adducing - such evidence as might be necessavy. to support their
-'claxm, and' we now send back the ca,se f01 the determma,tlon of
he tollowmo' issues : ’

AR Has there beeu a dnmnutlon in the quzmtxty of the lxoht a.nd air wmch
" - has beon. accustomed to entér the Wmdows of the plamtxffs houso durmo- the )
- whola of the’prescriptive perlod? o SR :

"2 2, Ifso,has ihere been a pnvatlon of llght and an- suﬂicmnt to. rende1
occupntlon of the house uncomfortable P : :
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P.xrhes w1ll be at hbe1 by to adduce evxdence and the roturn
: musb bew1th1n threemonths. A P

Both the lower Coarts havmw founrl both the 1ssues in tho
: aﬁirmatlve, c

])esaz, for the appellants (pla,mtxﬁq) in supporb of the ﬁndmgs.

oo Rdoy for the respondenb (defendant), a,omnst the ﬁndmgs ~—-l
ijhe ﬁndmcrs ‘are. against us, This  is not’ a fit case for an .

:*rmt]uncblon “as “suggested. The rulmfr in O'olls v, IIome and
" Colonial Stores, Limited,™ is in point.. o

On hearing arguments the Court granted an 11)Junct10n re-

i stra.mmO‘ the defendant from permitting ghe buildings raised by -
- h1m to remain so as tocausé such a prlvatlon of light or air fo

: the plamtﬂ:’fs house as renders the occupation of the same un-

__*comforbable, and gave the pa1 bies liberby to. apply to the District
* Court for theé appointment * of a Commlssmner to dec1de the
extent to which the buildings should be. removed or a,ltexed so
es to glve eﬁ‘ect to thls injunction.

‘G.v B. B: - . Deeree reversed. -

) (1904) A 0.,‘179. o
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quore Sw L H Jenkms, K 0 LE., C’hzef Jushce, and Mr. Justwa Batty

THE COLLECTOP OI‘ KAIRA, Arrmcmr, v. CHUNILAL HARILAL
) < AND OTHEBS,"OPPONLNTS* ’ o

O’ourt fees Act ( VII of 1870), stction 19 D—Court- fees Amendment Act
(X1 .of 1899), section 19 I—Letters of admzmstratwn-Lzmzted grant-—
: Trust prope1 ty—Exemptwn ﬁom probate duty. ,

One Harxlal ‘dled. possessed of cerbain shares in Joint Stook Compames and in

the Bank of Bombay valued at Rs, 11,980 standing in his name as their regis- -
tored holder.‘ Ho left three sons.. The sons applied for letters’ of administration”

limited to one share only valued at Rs. 275 and their application was granted. -

Snbsequently they applied for letters of administration with respect to all the

7161
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. Luwnm.:,
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Ll 1904,":
" July 18,

s

shareg except the one for whlch limited: letters of admlmstra.tmn had aheady .

- *Applicétion under extmordiﬁary jurisdictjon No. 196 of 1903. B
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