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Before Sir Lawrence Jenlcms, K O.I E Chsquustwa, anal
Mr J'mtzce Russell. ;

‘THE ADVOCATE GENERAL (onmnmr. DEFENDANT), ATPELLANT, ¢

KARMALI RAHIMBHAI AND OTHERS- (ORIGINAL PrLAINTIFFS), REsQ'

ronnmz-rs *

_.Practzce—C'wzl—-Admmzstratzon Suit—Further dzrectmns—Advocata General
—By consent, added as party—Right to queshon validity of legacwx—Estop- -
pel—-Lacﬁes—Stale demaml— Wzll—quya Mahomedan W’ll—tht to a

clas.s- —-C'onstmctzon -

M., a KhOJa Mahomedan, died in 1864 By his will and cOthcll he left his '

?property to trustees, upon trust, inter alia, to pay his' daughter, L., a monthly.

‘sum ‘during ‘her life, and, after her death,to pay it to her children. - M,'s
‘residuary - estate -was ‘charged in favour of certain charitable objects,: In-
-1868 the Advocate General commenced a suit (962 of 1868) for the udmlms :
fltratlon"»of M’s . estate.. In 1869 L. died, leaving 4 children _surviving-

»het".fj, In"1871°, & decree for the administration of M.'s estate was granted

“to R., the husband of L.,-in another suit (370 of 1870).. In 1878a decree for :

 administration was passed in the Advocate Gleneral’s suit (962 of 1868). .

“the decree the Advocate General was given liberty to join in taking the'
- aecounts- and. makmg the enquiries directed in .suit 370 0f1870.. . Tn 1899 the -
: Commissioner made hig final report in suit 370 of 1870, to which, however, -
exceptzons were filed. .In 1902 the case came before Tyabji, J., for further:
> directions.* Up to this date- the validity of the giftto L.'s children had not

“been questioned by ‘the partles, and the Commissioner’s report was based on the
assumptlon that it was.valid. The Advocate General was now, by eongent”

“of .the -parties, ]oxned as a co-defendant tosxmphfy and regulanze the suit. -

;H.e thereupon' contended that the gift to L.’s children was bad a3 transgressing.
“the rule laid down in the Tagore case and claimed that the fund was applicable

“to the chamtable purposes indicated in the residuary gift. The Division: '_
','Court;,ruled that the Advocate General was not entitled at this stage.to raise

f' the point.|
. Held (reversmg Tyab;x, J.), that the-Advdeate General was not precluded,
“even at this s’cage, from ‘questioning the validity of the gxft to Ls children..

% suit No. 370 of 1870; Appesl No. 1226,
Py Suit No, 370 of 1870 .

133"

- 3. o
Navember 13."




134

1908,

ADVOOATE

- GENERAL

- Ve -
KARMALL

THE INDIAN LAW REPORTS. [VOL XXIX,

“Where the accounts actua]ly taken and completed in one smt are adopted in

" another, ° the ordma.ry pra.ctme is to'allow the result of those- accounts and

enqlumes to be questioned in the suit wherein they are adopted
.\ beneficiary i is generally taken as sufficiently represented by ‘his. trusnees
but this does not hold good where the contest lies ‘between the . ‘benoficiaries

: themselves

Held, on further hearing, on the constructlon of the w111, that such of L s
children as were in ex1stence at the death of the tesbator were entltled to the -

- annuity at L.’s death.

APPEAL FrROM TYARJT, J, ~—Khan Mahomed Hab1bbhoy, 8 Khola

Mahomedan merchant ~of- Bombay, died -on- the M}h October,
1864

“"By . hlS will, dated the 4th September, 1864, he: ga.ve his’ pro-

perty, moveable and immoveable, to trustees, upon trust 'mter
alia: ——_

“Out of  the said interest and income to pay the sum of Rs. 150 per’ month f,
or-apply the same to or for the benefit of my daughter Lilbai, and 'a like ; sum:
to or for the benefit of each of my other daughters, who shall be elthe l‘vmg,
ab-my death.or born in due time afterwards, and amongst- and for.. the beheﬁt
ot‘ the children of any such daughters of mine who shall die 1eavmg ch11dren,='
prov1ded always that such payment or application in the casé of - ‘any. female;
being the child of a daughter shall cease upon her death or’ marriage and in. the
caso of a male being a child of a’ daughter shall cease upon his death, and so
that upon the death of any male or the death and marriage ‘of any such” female;
entitled to receiva or have applied any part of the said monthly sumg, respech<;
ivaly, the said sums, respectively, shall fall into or form part ‘of my residnary

“estate. - Provided also, and I further declare, that if any person entitled to the

said monthly sum or sums of Rs. 150, respeetxvely, or any part thereof, sha]l for.

“the time bemg be mnder the age of twenty-one years, the ‘said trustees of
:thls my will may either themselves or:himself pay or apply for: the benefit’ of%
: such person the a,mount becoming payable to him or her, . or apphoable to hls"
“or lier benefit, or may pay the same to his or her parent or guardian'- 1€ a,ny).
,wﬂ;hout seeing to the -application thereof. Provided always,. and I fm'ther:-
R declare, that i in cave I shall die without leaving male issue, who, ~nnder: the trust.

hereinafter declared shall become absolutely entitled to my. res1dua.ry estate,’

_then.and in such case and from the time that such failure of: 1ssue shall take:

place, the monthly sum applicable out of the interest and income of - ‘my ‘resis’

‘duary estate under the trusts next hereinhefore contained to or for'the" benefit’
- of my daughter Lilbai and her children shall be the sum of Rs. 250 instead” of
‘the sum of Rss 160"
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The will also eontained the followmg dlrectlons with referencejf‘ o

10 the’ res1duary estate ;— -

7 -% And'in case’ I'shall dis withott leaving ‘any son or the male issue of any

son who under the trusts aforesaid shall become absolutely entitled to my said
res1duary estate, then and in such case and 8o soon as such failure of absolute

Y

vesting shall have taken place and subject to satistying the purposes and trusts

aforesaid so far as they shall have taken effect, the said trustees and trustes of.

this will shall'stand possessed of my re51dua.ry estate in trust out of the income
thereof to expend every six ﬁlonthq such sum as the said trustees shall think

ﬁt, bemg not: less than Rs, 500 or more than Rs: 1,000, in ngmg a dmner to ;

'that section of the Khoja community to which I belong N

. And subject thereto shall pay and apply the residue of the said mterest and
‘income according to such rules and regulations in this behalf as the trustees or
trustes of this my will for -the time being shall from time to time make ot
“agree upon aiid generally in such manner as they and he’ shall think fit and in
‘and upon the maintenance, education, advancement or preferment and in’ and

‘ about the marriages and expenses of the marriages of poor and he]pless orphans.

belono'm g to the Kho;a community ab Bombay

By a codmﬂ dated the 9th of September, 1864, the monthly
‘sum' payable. to Lilbai and her children was increased to
Rs 1,000,

- Tn 1868 ‘the ~Advocate -General commenced a suit for the
admmmtratlon of the testator‘s estate [being suit No. 962 of
1868]

On: the ‘15th of December, 1869 Lilbai died, leaving 3 sons,”

mz., Karmah, Merali, -and Ibrahim, the plaintiffs in the present
‘suit, and & daughter, Rah1matba.1, who is not concerned in it, as
'her survivors, *

~In 1870 Rahimbhai, the husband of Lilbai, and her children,

commenced the present suit [No. 870 of 1870}, praymg, ofer alio,

that the arrears of the monthly sum, due at the death of Lilbai
mxght be pa.ld to Rahimbhai, that a sum might be set apart to

‘cover future instalments, and that the payment to the children’

“might ‘bé-made through Bahlmbhal.. In default, ‘the usua.l
admlmstra,tlon decree was sought.

.On. the 6th of November, 1871 a decree was pa.ssed in the suit. .

. By it the mfa.nt pla,mtlffs ‘were: made parties as defenda.nts:
instead of as plamtlffs, and notw1thstand1ng the fact that the

: Advoca.te General’s -suit was pending, & decree for the general
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1o a.dmlmstmtlon of the testator’s estate was granted to Rah1mbha1
"Apvooarz . as sole plaintiff,
GEN:”}” f . :On the 5th of December, 1878, a decree for administration was
‘KaRMATL - pa.ssed in the Advocate General’s suit [962 of 1868]:
s+ By the decree the Advocate General was given' hberty t0§ Jom
-in taking the accounts and making the -enquiries dlrected puy
smt 370 of 1870, .
.- On the 4th of April, 1876, Rah1mbha1%avmg dled hlS children
Were substituted, as plamtlﬁ's in his placg; in suit 870.
- On the 31st of March, 1884, the Commissioner- ‘made his" first
”report and in July, 1899, his final report in that suit,
.. Exceptions to the report were filed, and in June, 1902 the case
came before Tyabji, J., for further directions.
. At this stage, at the instance of the executors, and with ‘the’
assent of the other parties, the Advocate General was’ ddded ¢ 8s°a
o-defenda.nt in the suit, *
The Advecate General thereupon contended that the- rrxft’to
Lﬂbal s ch1ldren was bad as transgressing ‘the rule laid down n.
“the Tagore’ case, and claimed that the fund was apphca.bl 5. o:the,;
-charitable purposes indicated in the residuary gift.-The’ ‘learned
J udge, however, decided that the Advocate General was excluded .
by the Cominissioner’s report and, on other grounds, from -ques-
tioning at this stage the valldlty of the. legacy. The Advocate -
_Genera.l appea.led '

‘_ JENKINS C J (after ‘referring .to the; Tacts - enumerated
v a.bow e) ~—The ground on Wh1ch Tyabp, J based hxs decislon is
: thus ezpressed by him:

“lu I thmk that the question of the validity of the gift is not a questmn of fa,ct

:'snch as might be referred to the Commissioner, but it is a question of prmclple
- If no ob;ectlon ig ralsed and no issues raised and. the matber is a.llowe}i to | go toif

) ob]ectwn wag ra1sed to that on executlon. 1 take the reporb a8 bmdmg_ I am ;‘"
- of opinion ‘that the Advocate General is barred now on furbher dxrectxons froml"
| raxsing the questlon. R

' mvoIved opens up & large ﬁeld of dlscusswn. To appreclate the
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position” it :is’ neeeseary to’ examinesomewhat’ mors - m detall'
‘certain of. the ‘matters to which I have already reierred

fand“ proceeded on the assumptlon, that the- 1mpugned Iegecy was ;'-‘i."K"*R”“:‘:'-
.valid: - From the decree in the suit it appears that issues were.
;ralsed and dee1ded and among them the followmg :

Whether in terms of the will of the testator, plamtlﬁ' is entitled to have
th 'oney ‘provided in such will for the benefib ‘of ‘his: children paid to him,,
and, if not;

A .'Whether in terms of the said will plaintiff is entitled to liave the surn of
‘Rs. 1,000, or what sum paid to him, for the , maintenance and - support of his.
/§ sa1d children ?

5 Whether the defendants ought not to be decreed forthwith to set apart a

' ﬁicxent sum to produce Rs 1,000 a‘month ¥ '

he Court found on the thlrd a.nd fifth . issues for -the: two"
“first-named defendants, and on the -fourth issue substantially
:’for the. plaintiff.

%, The decree then wWent on to direct that the. executor defendants.‘
. should out of the monthly allowance of Rs. 1,000 prov1ded by
t}_the W111 of the testator, continue to pay to Rahimbhai, as’ father',‘
'f"and guardmn of the'infant defendants, until further order, thef
onthly sum of Rs. 600 ‘and a.ccumulate the rest.. Then (after"
fcertam prov1s1ons not now matenal) the usual accounts and
enqulrles of in administration suit were d1rected and among them?
;an enqmry, “ What legacy or 1ega.c1es is or are unpe1d P On this’
i_')the Commxssxoner reported : “I further certify and report to the
ff‘smd ('fourt that I have taken an account of the legacles glven byl
: the '111 of the said testator, the particulars of W]:uch legacles are-
;jmore fully set out in - parts Iand IT of the - schedule hereto
‘annexed and marked with the letter @, and that the part 1 of
ithe said schedule, marked with the letter G, shows ‘which of the
Llegac:es given by. ‘the -will of the sa.ld testator have been pald or.
isetlsﬁed by the said.defendants as executors of the said testator,_
?and thet part II of the said schedule, marked with the Ietter G,
;shows Whlch of the. legacles given by tbe w1ll of the said testator
"-stlll unpa.rd or. pa.rtly pald or partly. unpmd e The second
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parb of the schcdule shows the legacy- to Lilbai and. her chlldren_
- as follows :—

PART IL.-

Legaczes unpazd or parrtl;y pwzd anal pom‘ly zmpawl.

4 "1 - Noature and descfiption of tixe legacy Datoof *: ! -
No - and thevnax_ne; of the legatee, xl?:kyl!:]l;l:)tvg;. ) Acosunt,’ :

»d

Monthly aﬂowance of Rg. 1,000 to Lilbai, 1884 o
. daughter of the testator, and after] October. -4 . T
“her death to her echildren, thel- 1868 L EEEETETRN CI T
laintiffs .in this suit, to her sons] October, | . 4 . 48,000 " :0 |0
or life and to her da.ughter until 1868 b e
death or mamage. I October. 4

Lllbal ched leamng four chxldren 8 sons| 1860 . - - e
and one daughter, one of whom,| December. | . 14 . © 14,833 | :
the daughter Rahimatbai, has since, 1869 R
married, and - this monthly altow- December. 15,9y v
1870 } 7,000

ance has proportionately abuted
and iy now Rs, 750 on The| | July. 14 .
children now.enfitled to share are| . 1870 c
the three sons of Lilbal, namely,]  Julyto | 15
Karnali, Ebrahim and Mua,lly 1875 .
. October, | 14 -

_ The report was in due’ course conﬁrmed Wlth somc ‘_ mall
va.natmns. ;

The Advocate General was not a party. to that suit,- and
he therefore contends that he cannot be affected by anythmg

: dec1ded in it, In answer to that, reference is made to the decree

-passed in suit 962 of 1868, whereby it was declared and dlrected
a8 fol]ows —

e And thxs Court doth order and direct, that the ‘accounts ‘and enqumes

j directed and now being taken and made by the Commissioner for taking “the’
* accounts of this Hononrable Court, in suit No. 370 of 1870 of the’ Honourable
. Court, by and under an order made therein and bearing date the 6th day of
- November 1871, shall, as far as the same shall be applicable, be adopted in thxs
. suit, with liberty to the Honourable the Advocate General and the Relators m
Jthls smt to _)om m taking the said accounts and in maklng the s‘nd enqumes

&&&&&

“'What power the learned Judge had -in suxt 962 to glve the

'_ Advocate General and the relators liberty to join. m takmg the
accounts and making the _enquiries directed in another suit; nof;
‘then before him, I do not know, but whether he had the - pOWGl“
-or not, there is no doubt that the Advocate (}eneral dld by his
‘abtorney attend. certain meetmgs. Now,- where the’ accounts
“actually taken-and -completed .in another st - are adopbed the
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jordmary couree is; to allow the result of those: ‘accounts. a,nd'_
enqulrxes to be questioned in the suit, ywherein they are’ adopted,l )

fbut we are left in doubt as to what was intended by the liberty
ngen to the' Advocate General ; whether it was intended that he
should questlon the accounts in the, suib to whlch he was not"a

parby, or in that to.which he was, In fact however it appears "
that though the Advocate General did attend from time to time-
before the Cominissioner, hé did not appear and took no part on

:the ‘confirmation of the report, or the ‘further. directions in suit

8700f. 1870 and I cannot see that he was bound of entitled” %o .

be present. What, is there then to. precludé him from now:

questioning the validity of the gift to Lilbai’s children? . It is.

true: he is. now a party to suit 370, where the valldlty of .the

legacy has been hitherto assumed, but it was arranged before;

Tyabji, T, that' the présent question should be dealt with as
‘though he had not been made a party, that is to say, that he s
‘o .be in no better or worse position on that account. It is .on

}that footmg, therefore, that we must approach the case.’ “But-
‘the Advocate General not being a party to the suit, he cannot

vordmarrly be directly' bound by anything in - it, beyond what
'may be.imported by the terms of the decree in suit 962, the
eﬁ'ect of which I have already discussed. But assuming, that as
vbetween the parties to the suit, the validity of the legacy cannob

,now be questioned, does that entitle the Court to decide, that the.

' Advocate Greneral has no right to contend, that the three sons of
L11ba1 are not entitled to the sums ‘purporting to be bequeathed:
to them? For it must be noted that the decision as it stands
would. ba.r the - right of the ‘Advocate General, not only in this,’
“but also.in any other proceeding.’ It is argued -that though the
‘Advocate General may not be directly bound, still he in effect is,’
masmuch as he was ‘représented in thab suit by the executors,
'Who were parties to it. . But I think this argument is founded-

‘on a-misapprehension as to the effect; of the rule under which'a

beneﬁcrary is sufficiently represented by his trustee; it does not

apply where; as here, .the contest is. between two beneficiaries,
‘Can it then be said that the point is :taken at.too late a stage of-
the suit, ‘bearing of course in mind the time, at. whtch and the:
crrcumstances under which,. the. Advocate CGeneral has inter-:
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. coutse - for. the Court not to declde on the construchon of-
‘ before the a.ccounts are taken.

in favour of: the validity of the gift, though a3 T have:al )
' sa1d ‘the suit and ‘the decree proceed on’ that - assumptlon Bu

‘wag’ filed by the plamblﬂ's on the assumpblon that: the
‘entlbled ‘to “share. in - the testator’s estate and the" usua decree"_
- directing account and enqulrles was passed.” “After they'ha,d been
_ completed ‘the case was heard on further. cons1derab10n, when- the;

THE INDIAN LAW REPORTS. i[VOL: XXIX.

vened? There s nothmg unusual in the vahdlty of a legacy -

‘applying this principle to the present case, we musb, have egard
vto ‘the special circumstances.

- In- the first place there has been no. definitive- pronouncement

‘even. a8 -between the parties to the suit, a mete assumpti
tba,t sort is not: conclusive. Thus in" Barton-v. Barton'2):

plaintiffy’ right was questioned. -For the- plaintiffs it wa _urgedj:
that it was too late at that stage to take the obJectlo i that it’

“ought to have been taken by demurrer.:. The' Vlce-Chancellor,v

‘however, dismissed the bill, remarking, in answet to:an: objectmn '

_that after decree a bill could not be dismissed. "% After a8 decree,'
‘merely directing- accounts and mqumes, a b111 can’ always be

dxsmlssed SR : o
Here, however, ob_]ectlon is taken by one, not a part”“ t ”':’fthe’

fpresent ‘but by one brought in under the mrcumsta.nces I have
Zdescmbed

. 1 fail to see Why the Advocate General w.as. 'bi-’ougﬁi;’

i nrpose

.of " *simplifying and regulanzmg the proceedmgs in the ‘suit,’?
“and that being so, it would be illogical, on'the ground w1th whlch
.1 am now dealing, to close his mouth: . If- obJectlon we
“taken to the ' Advocate General’s bemg allowed to 1ntervene in

) (1984) 8 ot p 45 @ Qso7)a Koy 3, 512 06 pi 1y
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f‘éthe suxt afa all them mwht be something in thepomt (D *0n V.
.Morms(l)), ‘but. here the Advocate Gengral has not mterverfed 01;
] !hIS own mltlatlve ‘he has been broughb in -at-the instance and
. thh the consent of the parties for the purpose of bemg bound b

',the Court’s decision and for their convenience, ¢

- General,, it is argued, has so conducted himselt that hé is now
; precluded from questioning thelegacy. My learned colleague has
. brought to my attention the case of In re Lart®, which. ;pointedly
‘f_iHustra.tes, in a case of this class, the apphcatlon of the doctrine
~of estoppel [His Lordship referred to the ca.se] R

""7The ratio then is to be found in this passage: ¢ N(SW, I have

i’by his eonduct after the judgment and under the: judgment ;

iknowmg -all the circumstances and dehberately takmg the benefit
“of.it, knowing that in a certain event that judgment might prove
~adverse ‘to his material interests, he stood by, and by taking tho '

" money. has ‘acquiesced if ever a man could acquiesce,”’ .

i _.Thg,_facts of ‘this case fall far short of those on which-'
:Mr Justice Chitty relied: for here there is absent the all |
: 1mpmtant feature oi an actual benefit, taken under the adjudxca- .

i} txon,

115 of the vadence Act, which provides :—

“Where one person has, by his deelaration, act, or omission, mtent.lonally‘

cansed or permntted unother person to believe & thing to be true and to act upon
guch belief, neither he nor his representative shall be allowed, in any suib or
-proceedmg between himself and such person or hlB rcpresentatxve, to aeny tho

trath of that thmg AR

. But there is nothing’ on " “tho record to show that Lilbai’s

: chlldren have acted on a belief, created by the Advocate General,
. Mr. Justice Chitty relies on the fact that Mr. Wilkinson -could

'hhave asked under Order XVI, Rule 11, to be added as a party, but-

it is at least doubtiul, whether on the date “of Nearing ‘on the

further:directions, any such power existed in this - Court I

~ think probu.bly this Court would have followed the practice laid

-down in: I)yson 3 Mo;ms(l’ Be that, however, as 1t may, thej

PV

(‘) (1842) 1 Hare 416 8t p. &20 ) (1896) 2 Oh. 788 at p: 7985,
B 14723 o

: ;f]lhls brings. me to the argument, of estoppel the AdvocuteAV

not said he is “botnd by the judgment—I think he was not ; but-

In thls Court WP have to take the rule of estoppel from sectxon
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other alternatlve suggested is that Mr. Wllkm.son could haVe

““brought his own action, and asked the Court to 'pvut o different, -
- construction on the .will; But here the Advocate Genéral* hag

another action of his'own, in which it is open to him to ask this-
of the Court, except that if the decision ot' Tyaby, Iy stands, he

' JS debarred from this course..

» Then it is said that the Advocate General is making a. stale
clalm, but if by that is- meant something distinet from estoppel ,

“then the answer appears to me to be -that, unless -the Advocate
~General is barred by limitation, he is niot barred by the: staleneas

of his claim, and it was not seriously argued before us, that
limitation- a,pphes having regard to. pending proceedmgs

‘ "To sum up the .position, it comes to “this: to szmplgfy ami
regularize suit 370 of 1870, and therefore presumably. for the
convenience of the parties to. that sult, ‘the Advocate General is.

brought in by or with the consent of those parties: this appears,
- to me to mean that the suit could not be dlsposed of. without
‘him, that the plaintiffs could not establish their rlght in shis
" absence : therefore.it wag an omission on thelr -part not- to;have

vmade him a party from the first.
Now that the Advocate General comes m, he clanns rlghtly or

) Wronorly, that the Court cannot decide in favour of - the legacy,
~but.he is not merely refused a hearing, he is told that he is for-

all purposes barred from urging his elaim ; so that if: his: conten-
tion be right, the Court will, with its oyes open, sanction the

: payment of funds under its control to persons not legally_

entitled thereto under the testator’s will,
- In my opinion, the Advocate General ought to be. heard “and.

if he makes good his case, it will then be for ths Coux:t to”
" determine what order to pass: whether it will under the circura-".
* stances of the case be right'to determine the matter in' thls suit, -
‘or whether the Advocate General must be referred o othe):,.
proceedmors (Cf. White v. HallW),

- But however this may be, I think the present ‘order-cannob

_Asfa,nd ‘much as I sympathize with the considerations which
“influenced Mr. Justice Tyabji. The appeal must, - therelore, bé:

allowed, and the case must proceed for determination -of the

- rights of the parties under the will and codlcll

[ (1830) 1 Russ. & l![332
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» RUSSELL J —I have bad the opportumty of readmrr the Judg- o
f'ment of thelearned Chief Justice heréin and do not intend to go .
over the ground cavered thereby and would not add anything to it; -

but as the order of Tyabji, J., is being reversed, and as I have had

great. difficulty in coming to a conclusmn, I deemed it proper to .

write my opinion, - .
.- In the first place I have great doubts as to the proprlety of the

,amendmenb, of the procéedings allowed by the learned Judge in-

suit No. 870 of 1870.- Iam by no means, satisfied that it is not
an‘amendment, which  was intended to overreach ” the present
plaintiffs in that suit, to use the words of Bowen, L. J., in Cropper

v.  Smith®, But that point is.not before us on this appeal, .

Vkand the amendment appears to have been made Wlthout obJectlon
‘on the part of the plaintiffs,

In the next place the only grounds on wlueh the Advocate '

Geuneral could be prec,uded from raising his present contention,
which is set out in paragraph 10 of his written statemenb dated
the 17bh July, 1902; as fOllOWS"-— o "

“«This defendant submits that the legacy in fa.vour of Lll.bau s children in the
“plaint mentioned is wholly or partly invalid and incapable of taking effect inas-
much as it is in favour of a class which was not in existence at the death of the said
testator, the plaintiff, Karmali being’the only one of Lilbat’s children who was
" born in the lifé-time of the testator and that therefore the whole or at least two-
-thirds of the residuary estate which might have been apphcable to satisfy the

“gaid legaey should now and should always have been applied in and towards the
maintenance of the said charity in' favour -of poor’ Khoja ozphans and this -

defendant submits that the plaintiffs should refund all moneys, if any, reoelved
by them on the footing of the validity of the said legacy,” :

would be either by (1) release, (2) by limitation, ® by the
doctrine of estoppel, (4) by the doctrine of election, as stated thus

by Lord Blackburn in Scarf v. Jardine®; - «The principle I take .
"it running through all the casés as to what is an election is this,

‘that where a party inhis-own mind has thought that he would
" choose one of two remedies;, even’ though he has wrxbten it down

_:on a memorandum or hasindicated it in some ‘other- way, that alone -

~ will not bind him'; but so soon as he- has not only determined to
. follow- one of his remedies, but has communicated it to the other
~ side in such 8 way, 8s to lead the opposme parby to beheve that

(1) (1884) 26 oh D, p V710, - () (1589) 7 App. Cas. 345 8t 19 seo, 361.
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KAEMAH T,he had . elécted one ‘way and would not be Justlﬁable if he had‘

~elected the other way—the fact of his having. done: that ute’
~ equivocal act, to the knowledge of the persons: concemed is ant

THB INDIAN LAW REPOE’I‘S. (VoL XXix

he has made that chome, he ha> completed hlS elechon and’ ca;zu
go no further ; and whethe1 e intended it or not, Aif he'has donef
an unequivocal act~1 mean an ct whichwould be- justifiable if

election.”. (5) By laches, (6) by.trust or breach of trust.
As to. (I) there is and has been no release by the Advocate

_ General and none such is suagested

¢ (2) There is no ground for saying, and it was not. argued ‘thab

» he is barred by limitation, -

7(3) As to.estoppel, I do not thlnk 1t ‘can. apply. -Section 115
of the ‘Evidence Act provides that “ when ‘one person has by his
.declaration, act or omission intentionally caused or. permitted

~ snother person to believe. the thing to be true and to act on that

“belief, neither he nor his representative shall be allowed i’ a,ny suit,

- or proceeding between himself and such person or his representa

‘tive to deny the truth of that thing.” * Upon the’ anthorities,

' Grish Chandrav. Inwar Chandra® and: Muhammad. Imam Als, Kﬁan
" . Sardar Husain Khan® any action on such belief must: be.to the”
" detriment of the person acting, and in- this -case the: chlldren of
_Lilbai derived a benefit from their -belief and did noi; quﬁ‘er any‘;
. detriment. The detrimens suwgested by Mr, Lowndes, that in’-
: consequence of the proyision made for them by the will they ha,d';
’ not learnt a business is not to my mind sufficient. :

" (4) As to election ; at first it seemed %o me that the’ :doetrine

as stated above by Lord Blackburn would apply. - But it:is.to be.
- ‘observed that the many and various orders, whereby the. chlldren f
§ ‘of Lﬂbal were_directed to receive moneys on account of their -
x vlegacy were made in suxﬁ No. 370 of 1870 to which the- Advocate';'
. General was not a. party and, again it is settled that the Court-
lel not decide’ on the constructlon of 8 w1ll untzl due accounts
__ha.ve been taken :, Gaskell v. Holmes®,

-(5)- As to. laches, the Advocate General would: ‘be:. entltled bo‘

1 '}rely on that case and.nob consider himself bound:to: intervene
txll the accounts have. been taken, he Would be entltled to walt

(1) ('1869)3Ben.L.R 337(A.J) e (1898)351 Aasz,x'
: (3) (1844) 3 Harfs p. 448. : T
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."txll the tesxdue had been ascerta,med, ‘before he ralsed tha '

question’ as to the ultimate destination of thé residue.: :Nor has
there’] been any admission by him of the plamtlﬁ’s t1tle to the
t:‘legacy

+-As to (6) there is no trust and therefore no. breach of trust.

-;_,i:I,‘ am. of opinion, therefore, that the order appealed from must-
‘bo reversed and the case romitted to -the learned Jufige to -be .

dealt- with, . :Whether the _executors, by allowing large sumg

0 be pald in respecb of a legacy, which the Advocate (eneral, at :

théir insbance, congends is wholly or partially invalid, may not

have laid themselves open %0 a charge of Devast'mt ¥ is a_ '

. questxon whlch may arise hereafter, . ~
R R o Order reveraed
Further evxdence was taken by Russell, J., as to the. respectxva
‘ages of Lilbai’s children, and on the 25th of September, 1903, the
‘case came up for the construction of the testator's wills - '
~.8eott (Advocate General) and Bailey for the appellant.
- ~The bequestto Lilbai and her children was a charge on - thé
‘ resxduary estate, - It is governed by the Hindu law, which.daes
.ot allow successive estates Granasambanda v. "Velu Pondaram®,
“The- fact that Merah, Lilbai’s son, was not in existence at the
- death of the testator, makes the bequest bad under section -102.

“of the Indian Successxon Act® and section 15 of the Transfer of )

Property ‘Act®, - The principle laid down in Leake v. Robinson'®,
cited in ‘Kumar Tarakeswar "Roy v. Kumar Shoshs Sﬁzkﬁareawar“’)
- and followed by Lord ‘Selborne in Pearks v. Moseley®, should be
. apphed “The case of Soudaminey Dossee v. Jogesh Chunder Dutt®
. shows that the principle of the English Courts is applicable to the
" interpretation of Hindu wills. ' Wilson J.’s observations in Ran
*Lal - Sett v. Ranai Lab Sett® were purely obiter. The case of

. Manjamma V.. Padmanabﬁayya@ does nob apply, because here there"

was no - [persona designata.” Bayley, J., in Jairam v. Knverbait®,
Tyabp, 3., in Khimji Jairam v. Maram(m -and Stanley, J., in

»;‘m (1899) 27 1, A 69 ab p., 8 (® (1880) 5 App. Cas, 714 at p, 723
. @ Act X of1865, .0 T (M (1876) 2 Cal, 282,
@) Act TV of 1882, - Vo L. (8) (1886) 12 Cal, 663,
. (4) (1817) 2:Mer. 363 ab p. 382. - () (1889) 12 Mad. 893, o
- (1883} 101, A 51 at'ps 56 ~ @0) (1835} 9 Bom, 401 ob p.508. L

AR (18‘97) 22 Bo‘m« 533, -
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' Rtyomoyee Dassee v, Troylukﬁo Moimzeym were all in favour of
* applying the principle of Leake v. Robingon.® .

.- Lowndes, with Raz/m, Setalvad Iardmeta.nd “dinnak- fo:, the

K respondents

This is-a gift to a class,. The class has been ascertained and the

- only ‘question to be determined is, which of Lilbai's' children’
" were capable of taking the benefit under the will. "Section 15 of

the Transfer of.Property Act® does not apply; nor does sec-:

- tion 102 of the Succession Act®: gee Rai Bisbén Chand v;

Mussumat 4smaida® and the Judgment of Wilson, J., in Raz Laj

. Sett v. Ranai- Lal Sett®, in which the learned Jl_).dge _expressed.
‘s, doubt whether section 102 was applicable to Hindu, wills:
. see; also, Manjamma v. Padmanablayya® and the judgment of -

Farran, J., in Mangaldas v. Tribhuvandas®, in which the judgmeént
of Wilson, J, was referred to with approval. . Therule1 in Leake v,
Robinson® was purely an obzter dictum and, in- any event, ‘an’

. Bnglish rule of eonstruction,’ which would defeat the primary -

object of the testator,, would not be applicable t a Khoga. Maho-

- medan WlH see Krishnarao Ramchandra v, Benabm@) and. thel
;udgment of Starling, J., in Morarji Oullum,n v. Nenbaz(“’) "

JENKINS C J —Reversmg Mr Justxce Tyab_]ls demsmn, we'
have already held that it is open to the Advocate General” as -

~ representing the charities claiming under the will . of the
- testator (notWIthstandmg the lapse of. time that ha,s passed'_

gince the original decree) to question the legacy in favour of

 Lilbai’s children, The questions therefore for our decisionnow
B ‘m'e 1st, What is the true and legal meanmd and eﬁ'ecb of the
- giftia favour of Lilbai and her children ? and 2ndly, Which of her
. chlldren ‘were in. legal exxstencs (Whether actua.lly born or - not)
y ‘«a,t the deabh of the testa.tor?

" The testator, Khan Mahomed Hab1bbhoy, vwas 'y Kho‘]a.E

_merc’han’a of Bombay, who died on theé lst Qf Oetober:" 1864,

L (5(1001) 20 Cal, 266, © @ (1886} 12 CaI 663&#
Do 3) (1817) 8 Mer. 368, . "ty (1889) 12 Mad 893.;
) Aot IV of 1882, ® (1891)- 16 Bom. 659, -
@ ActXof1866, - . . . (©(1805) 20 Bom. 571 at p. 59%.

e ussHMEAISL . 0980917 Bom 861
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Iea,vmg a will and codicil in the Englishk language. " He thereby
~gave his moveabls aud immoveable- property ‘to trustees and

“after duef:inons for conversion and investment he declared that

his trustees or trustee should become possessed of the residue of
~his. moneys and estate upon trugh among other things: .

.-

@ Qu of the said interest and income" to oy the sum of Tupees one hun&red

" and ﬁfty per month, or apply the same toor for the benefit of my daughter

Lilbai, and a like sum to or for the benefit of each of my other daughters who

“shall be either living at my death or born in due time afterwards, and amongst

and for the.benefit of the children of any such daughters of mine who shall dfe

leavm g ehildren : provided always that such payment or application in the ease of
any female bemg the ¢hild of a danghter shall eeass upon her death or marriage

~and in the case of a male being a child of a'daughter shall vease upon his death,
. and 50 that upon the death of any ‘male or the death and marriage of any such’

female entitled to receive or have applied any part of the said monthly sums

- ‘respectively, the said sums respectively shall fall into or-form part of my

- residuary estate. Provided also and I further declare that if any person entitled

to the said monthly sum or sums of. rupees one hundred and’ fifty respectively,

- or any part theréof, ghall for the time being bo under the age of twenty-one

. years, the said trusiees of this my will may either themselves or himself pay or-
- apply for the beuefit of such person the amonnt bécoming payable to him or her
' ot applicable to his or her benefit, or may pay the same to his or her parent or
~ guardisn (if any) without seeing t0 the application thereof. Provided always

- and X further declare that in case I shall die without leaving male issne who

) under the trust hereinafter declared shall become absolutely entitled to my

resuluary estate, then and in such case and from the time that such failure of

. issue shall take place the monthly sum apphcable out of the interest and income.

of my Tesiduary estate under the trusts next hereinbefore contamed, to or for the
benefit' 6f my danghter Lilbai and her children, shall be the sum of Tupees to’

" hundred and fifty instead of the sum of rupees one hundred and fifty.” S

- On the 9th 6":‘ kSeptember, 1864, the testator executed 'a' codicil
to his will, and he theteby modlﬁed the bequest in favour of

' Lllba,l and her chlldren as follows:—

“«@This iy a codicil to the last will and testament of me Xhan Mahome& '

Habibbhoy, which will bears date as above the fourth day of Septembet one
thousand eight hundred and sixty-four, Whereas by my eaid Will I have
created a trust for my daughter Lilbai and her children that in case I shonld

die w1thonb leaving male -issue, who under-the trust therein declared shonld .

become’ absolutely entitled to my residuary estate, then and in such case and

. from the time that Such failure of issue should take place the sum of Toples’

“two hundred and fifty: out of thevmterest and income of my residusry estate
. shall be paid to or for tho benefit of my danghter Lilbaiand her children. Newy

g
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GENERAN - .
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e - 1 reVOke my said will g0 faras the said trust or direction is conuerneo’. oris the

‘ Anvecnz »
Gnnnnu - )

Knmw.

: necessary firgt - fo consider briefly the testmnentary capa.cxty
- the testator. -He was, as- L have said, a Khoja-of Bombay, and
- although the commumty, of which he is'a member ma,y popu-;‘
“larly be reckoned Mahomedan, in some respects the eivil T
“of a-Khoja are .determined by the law governing Hlnduq in this’

",Premdency thus it is well established that on an mtestacy the’
- devolution of a I{hOJa s property is governed by.the:Hindu lawé
: ‘But here we have not anintestacy, but a dlsposmon”by’ wzll,:
“and 50 ‘we must determine the meagsure of a Khoja’ stestamentmy
‘ capacity.  In.s recent case before this Court -it ‘was' held:on’
f:'.'evxdence there adduced that the law - a.pphcable te
~ governed, - and in this case it is agreed on all ‘side .that thme
'?':»conelusxon is sanctioned by the custom that prevaxls in. Bomba.y

:It is cammon knowledge in ]egal circles that Khogas pontinually_

: ob]ect thereof. and tn its stead or place T direct that the trustees or the truates -
. or-the suzvivor of them, thelr heirs. or executors, sha.ll in the even'o of my. &eath K
: vthhout. ]ea\nnw ma.le 1Ssue, or from the time that such fmlnre of 1ssue shall ok
: p]ace, pay to or for the ‘benefit of the said Lilbai and her olnldren the’ monthly
* sum of rupees one thousand oub of the interest or income of my reslduary ‘estate,
> and that the provisions contained in the foregomg will, so far ag they dirgot the~
o mode of dlstnbutmn of the sum payable.to Lilbai in her . hfe-txme and among"?
~ har children, male and forale, after her death, are applwable to the’ szud sum of -
E mpees one thousand herem mentioned.”

Lrlbax survwed the testator and the three pIamtlﬁ's are her:ﬁ

-“sons,*Of them, Karmali was unguestionably born in the téstator’s”
t;"hfe-hme.  Merali was born after the testator’s dea.th ‘bubibis:
,’,tone of the questions in the suit,- whether at the teﬁta,tor sl_death"f‘
Tbrahin had been ‘conceived or not. There -were-other children :
: -of Lilbai,. bub with them in the circumstanees of the casé we have
“‘no-concern;  These facts have given risé to the’ discussion befoze
" us whether or ‘not the bequest in favour of Lilbai’s chzldren ige
: jwholly void under the rule in Lealce V.- Robm&on(”

 But before we tome to. the questxon of construchon, it~

ghts’.-

o {1) (1817) 2 Mﬂt. 368.
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thls wﬂl must be consbrued on the basis of the testator. h:wmg
i the testamentary pqwer% of a Hindu resident of Bombay.

.~ Let. us then first consider how far the rule in Leake v.
-Robinson® has anything to do with the determination of. the
--true ‘construction of the will in this'case. Those who rely on
_that case as an authority in their favour maintain thatas a
result of it the gift to the children of Lilbai is bad,asitisa
gift to a class which includes those not born in the life-time of
‘the testator. On the other side it is argued that Leake v.
Robinson y, has no foree in India. It is necessary therefore in
_ the first place to see what preclsely is the gift in this case:
.~ Now if this depended on the words of the will alone, it might
have been contended (though not necessarily with success)
that the gift to children was substitutionary, and was in favour
only of those children whose parents had died in thelife-time of
the testator, and thdt as a consequence it took effect immediately
" on the death of the testator. But the codicil shows that this
was not the testator’s meaning, and that he contemplated that
Lilbai, and, after her death, her children should take. Starting
“then with this we have to see whether the gift to- children
' _included only those who were alive ab the testator’s death, or
extended also to those who were alive ab Lilbai’s death, The
" former view would apparently be opposed to the English cases,
. but there would seem to be some warrant for it in the decision
- of Sir Barnes Peacock, C. J,, and Macpherson, J in Krishnaramani
" Dasi v. Ananda Krishna Bose®. Bus for the sake of argument I
" will accept the Advocate General’s contention that the class of
children was to be determined at the death of Lilbai, This hypo-
thesis invites a consideration of the rule in Leake v, Robinson®
~ and its operation,

" It was there decided that where in a gift to a class all the
shares cannot be ascertained within the period allowed by the
law of remoteness the whole gift fails, and the ground would
appear to be that it is a gift to the class, not merely to the indi-

v1duals of which it is composed, and so, from inability to ascer-

. tain earlier the object of the gift the vesting of that given is

(1) (1817) 2-Mer, 363, - - - @) (1869) 4 Ben, L. Re 231 (0, J2)
. BUT2-3 _ -
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L delayed beyond the hmlts prescnbed by ]aw. The ﬁrst questlon ,

thelefore is not Whether the rule in Leake v. Zfobmsonu) ‘holds

case, . : : SRR O
~ The gift hero does not oﬁ"end\the rule acramst perpetmtles'

- there is’ no delay in vesting; the vice is that the class includes :
- those. nob in existence at the date of the - testator’s death. But

that (in my. opinion) is a defect essentially " distinet from an.

. infringement of the law of r’emoteness ; indeed a passage in Sir
 William Grant’s judgment. appears to indicate as much ; for he-
“points ont that there all included in the deseription were. equally

capable’of taking. - Bub that is just where the. glft now under

“consideration d1ffers all those included in the description in this
-mlll"are not equa}ly capable of taking; for to:those not in’
: emstence -at the “testator’s death no gxft; could be made: thep
- Iabour undet a personal mcapamty.. So we have {o. determme
‘the. effeét of a gift'toa class some of Whom are personally incap-
‘able of taking.~ Now if we have recourse to the English author -

ities it scems clear-that to such a case the rule of Leake v. Robir- -
son® has.no application. Thus if & gift to several Jomtly, The
-void- as to -one, the others take the whole, This is aptly illus-

: trated- sby Dowset v. Sweet® and Young .v. Davies®, -If it be-

- objected that this result in these two cases-is founded,upon;the"‘ :
_ principle of survivorship which is an incident of joint tenancy,
_while - here ‘under- the-rule laid down in. Bai Diwali v. “Patel ‘
. Bechardas® and the cases there cited survivorship has no ‘place, -
" the answer is that though here there may not be the incidents of .
.~ joint tenancy, still the children, take as a class and the - ‘members
vof, that ‘class capable of taking at the time of distribution are
" _entitled to'the'whole of the gift whatever may. be their number : -
- Bhaw v. M Mahon® and - Fell v. Biddolph®. -
"me’ to be necessarily involved in the conception of a gift to class
where the testator looks to the body as a whole,, ra,ther than .to -
o the members consbltutnm the body as 1nd1v1duals (see Per Lord\

This appéars-to -

) (181 2Mer 363 ., (190220 Bow, 4453 £ Bom L. R, 102
@ (1758) 1 Amb, 175, .- " 6).(1843)4 Drl & War.431,.
") (1863)2 Dr. & Sm.167. - ) (1875) L. R. 10 C. P.%01,
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f;fLIaCnaUhten n Kmysbury V. W'alter(l)) So far therefore I ain.

ifaoalnst the Advocate General's clann, but this does not exhaust V

~his contenbxons for he has addressed us an argument-on the basis_
':’Of the - Succession’ ‘Act, not suggesting that ‘the . Act. directly .
};doverns the present will, but that sections 100 and 102 embody
a rule of law, “which, independently of the Act, apphes to a Khoja
: testator s testameritary- dispositions. “But - even - makmg thls
assumptlon I still think that it Would not mvahdate the rrlft to
“Lilbai’s: cblldren i TN
- Now it is to be noticed that the beneﬁts in. favour of Lllbm
'end her chﬂdren are-by way of annuity, not without’ hmlt as to
:'tlme, but termmable, and that the glft is of an: annmty or.

“annuities not before existing. , Lord Cottenham in -Blewitt v.
- ‘Roberts® thus defines such an annuity, “in the ordinary | accept- :

f‘atmn of - the.ferms,” he says, “if the gxft amount to a gift.of a.
‘positive a,mtulty of £100 a year, no doubt. the gift ‘being an
“annuity to the donee for life, it isa glfb of as ma.ny hundred
;"-pounds as the donee should live years.” :

" Applying’ those remarks here can it be sa1cl that the glfh to
L11ba1 s.children is a bequest thab does not comptise the whole of
'.f?the remmmnd interest of the testator in -the thing bequeathed t
7,1 think: nob We have not here the carving oub of .successive

")mterests m an ex1st1no~ subject ‘matter, but in'Lord Cotten- ;
~ ham’s 'view-successive gifts of sums of money whose: number is

' determmed by the period of time over which they may extend
_successive’ pecumary legacies payable out of a demOnstrated
.j'fund which as to oach sum comprises the whole of the mterest
’_otthetestatormlb C Clee SRR
.. My. conclusion thorefore on the meaning and eﬁ'ect of the
Wlll and codicil 1 is that there is a gift to a class, and that if. (as
- the ‘Advocate General contends and I think is the true v1ew) the. .
“class is 40 be determined at Lilbai’s death, those members of: the -
" class at that time, who were capable of bemg donees, take the
- V\hole, thatis to say,in. the circumstances of this. case, as aga,mst
. the 'Advocate General’s clients, such of Lilbai’s children as were
L in exxstence at the testators dewth are entitled to the annmty.

o (1‘901)11&.‘0.'1'87 wp ol @ asd 0L, c.ﬁ. 342'at paia
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’ 8th of Ma,y, 1876, it is said :

: 'on the 12th of January, 1883 it is sald
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v ThlS brm rrs me to the queshon Whmh of the ch1ldr‘en answer
that descupuon? ‘Here ‘the only- doubb i is. as to Ibrahlm ‘and for
“him it is contendnd that though not born, he was- conce:ved ab

- ‘the testators death” The onus of estabhshmg thls lies on him

and in my opinion he has failed in dxecharomg it,’ What . are

- the proofs adduced - First there is the statement in para. 11 of

the plaint in suit 370 of 1870 ﬁlpd on the Srd of May, 1870 in
which it is said : )

- “The ages of the mfan‘a defendants areas follows the defenda.ut Karma.h is
--eight years of age, the defendant Ibrahim, six years, the defendant Meharali,

_ ix-months old, and the defendant Rahimatbhai, three years of age.” -
_Then in para. 13 of the affidavit of Rahimbhai’ Dharamsx, .
the present plamtlﬁ’s fath'ér in that suit, afﬁrmed on the 23rd

'of June, 1870 it is said :

That the ages of the plamtxﬁs Karma.h, Iblahlm, Meharali and Ra.hlmatbhm ’
are a8 follows :—The plaintiff Karmali is eight years. of age, the pldintiff Ibrahim,

- six years,the plamtuf \Iehamh, six months old,and the pla,mtxﬁ Rahlmatbhax,
‘ three years of age. : ,

“ Then in para. 6 of the af’ﬁdawt of Kazbm, afﬁrmed m the ’

- same suit on the 18th of February, 1876, it is smd

That from the date last aforesaid the said infant defendants have been hvmo' ;' v
with me and under my protection. They are still' minors, the said Karmali

'Rohimbhai being 14 years of age, the’said Tbrahim Rahimbhai being 12 years of ”

age,tho said Mehr\.rah Rahlmbhal bemg6 years of. 288, a,nd Rahxmat being-9 ..

»years of age. .

“In para. 7 of Kazbai’s- aﬁidavxt afﬁrmed m thab sult OIL the '

_ . (

Tha.t from the date Iast aforesaid the infant plmntlﬁ's have been hvmg wﬂ;h ;

'me and under my protectwn They are still minors, the said Karmali Rahim-
,bhax being fourteen years of age, the said Ibrahim Rahimbhai being twelve -
- years -of age, the said Meharali Rahimbhai bmng S1x years of age, and the said
‘~)Rah1matbha1 bemg nine ye'us of age. :

And in para. 8 of the affidavit of. Kazbm aﬁ'irmed m that smt'

<

That Ibmhlm, one of the plamtxﬁs is18 years of age, and he ha,s requested ine

" this deponent to get him married, as according to the oustom of the Kho;a ca.ste
'_'boys ofhis“age and vety often under that age are married, T'did not think 1th
_proper to d1splease hiny, by refuslng to accede to, his request, and in order to
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'. aceomplxsh such hls Wlsh on the sub]eet I have entered mto a marriage contraot
- on his behalf as his guardian with one Dossabhoy Mowji. for the marriage of the

sald Ibrahim. with his niece Rahimatbai who is the daughter of ong Hassam

Mow;l, decea.sed The said Rahimatbai is about 14 years of age and the marri-. K An?: ALL

' age s fixed to take  place in the month of February noxt,

Statements of thls class have been treated as adm1ss1ble by the
Courns in- Indla. and relevant to the question of age, and the -
Advocate General has conceded that in this Court—whatever
may ‘be’ the case . elsewhere—we arg. bound by this course of -

de(nsxon. co

Mr. Lowndes also has relied on the xnferences suggested by'
-an éntry in an’ account ‘book which states that Rahlmatbhal,

- the father, started for Honorkong on the 15th of June, 1864,
" The’ Advocate General, on the other hand, rehes 1st on three

entrms in the account books relating to the birth of ch:ldren.,"
It thus appears that on the 10th October, 1862, Rs. 125 were paid .
“on account of the Chhathi ceremony of Lilbai’s child: this
accoxdmg to Wilson’s glossary being a ceremony performed a
. few days, from 6 to 9, after the birth of a child among Maho~ ~

medans The child - in question was Karmali, Then we find
irom an entry of the 4th February, 1864' that Rs. 100 were paid

onthe 6th day after Lilbai gave birth to a son. This was Peer
" Mahomed, who has died.” .On the 4th of Mazch, 1866, there is an

‘entry in these terms:’

K&

. Péééé: Pioépénty“ The Oth of Fagan Va:d of Samvat and 1922 the day of.-

the week Sunday the English date the 11th of March in the yeax 1866.
. - @ . '
Debﬂ:ed to the proﬁt and loss acoount Rs. 125, namely, Rupees one
i hundred and twenty-five, on account as follows:—Bai Lilbai, the
- daughter of Bhai Khan Mahomed Habibbhai, a denizen of paradise,
~. got (gave birth to) a ‘som. - Bai Kazbai, the wifo of Bhai Khan
- Mahomed, received (the amount) for the purpose of giving (making -
a present of) it to him by the hands of Bhai Khlm}x Row;u who
pald the same and came away v v e Rs 125-0-0

Tt s contended by the Advocate General that tlus was a
payment made on the occasion of Ibrahim’s birth, and for this

. purpose he argues that there was no other son to whom it could |

_.have applied, zmd he points to Ahmedbhoy Hablbbhoy 8 ev1dence.

3 .

D 1903, -

GENERAL

- ADVooATE -
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- 1903 - "On the other 31de 1t i contended that even’ 1f 1t refers to Ibrahlmi
* “ADYOCATE . there is nothmg to’ qhow thab the payment was.made” m connec
;_\anmn s tion with.the, Chhathi ceremony, and it is pomted out that no
;L-,‘KABMAH{.;_' ’pa.ymenb of that kmd .is recorded as made in connectlon vnth
o "the birth of a,ny ‘younger chlldren of the famﬂy LR
' Thls then is the ev1denee on which we.are askcd bo hold tha.t- »
'i’Ibrahlm had been- concelved on the 4th of October, 186470
"_ It scems fo me: 1mpossxble to treab the statement of Ibra,hxm '
‘age . in. the documents .on Whlch reliance has been’ placed as
estabhshmg this when it is borne in mind. that Peer \Iahomed .
Jwas born 1. year and. 4- months after Karmali, z ¢ in Febnﬁy,
. 1864 and that the father Teft Bombay in June, 1864, ‘and more -
’l-eupemally when' reward is had-to the payment of. Rs. 125 on the -
'11th Mairceh, 1856 which appears to me to pomt to a payment in
‘ connectlon with Ibrahlm s birth, ’
7 "-Hence I hold Ibrahim has not estabhshed thab he Wa.s in’ leva.l
iexmtence at the testator’s death )

RUSSELI J —Upon the questmn of fach in this case which has’
been placed ‘before us, vz, whether Ibralnm was - en venlre. sa}'_
“mere ab the tira¢ of the testator’s deatb T'am of opmlon thab he‘f'

~ has failed to prove that he-was,. i
- The followmg then are the: materwfl dates to be
~;m1nd'-——

- About the 10th October, 1862 Karmah born. S ‘
4th February, 1864, Pir Ma,homed bom bub d1ed
© 4th September, 1864, Testator's will,”
9th September, 1864, Codxcﬂ thereto

24th October, 1864, Testator: dled. S
. ' 1866, Ibrahim. probably” born. .
S 21867, Rahimatbai borm.-
‘ 1869, Mebarali born.,,f}, _
16th J anuary, 1881, Rahxmatbal mamed

Judgmenb in the Tagore, case was dehvered by-the vay-~
Councll on the 5th July, 1872, . :

[H1s Lordslnp, after referring- to the matema.l clauses of the
W111 and the codicil, wenb on—] -

" The codicil being the last of ’ohe two. documents s the chlef
thmg to be considered, From that 16 xs clear that what the
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mode of dlstnbutzon of the sum- paya.ble to - Lilbai"in her life-.

tlme and- among her children, male and female, after her death
.are: eppheable to the said ‘sum of Rs. 1,000.” Now one’ of the g

ovmwnS’of the Wlll 1s as follow :

j: « P10v1 e »also, and I further deelare, that it any p‘elson entltled to the s:ml{
month]y sum or_sums of Rs. 100 respectlvely, or any part thereof, shall for the -
" {ime’ bemo- be  under the age of twenty-one years, the said Trustees of this my -
wﬂl ma.y “either themselves: oF “himsolf pay or apply for the benefit of sueh
person the amourt becoming payable -to him- ox her or-applieable to his or her-
beneﬁt, ot may pay. the same to his or her pa.lent or guardla.n (1f a.ny) thhout‘a

seemg to. the apphcatxon thereof "

was entltled to nothmcr 1

~I Would refer to the” words of- Rolfé B, in Dzmgcmnon ¥, Smu%(l) '

- where he 8says. © The- 1eason why a gift to a class, as chlldren or

A the hke, is voxd when it. may embrace some obJects {00 remote: is’

. this’ '—there is no intention to give:to any number sho1b of the
" whole class :-and,: therefore if'the prescrlbed limit may be trans-
gressed before the ela.ss is filled up, the whole glft fails, because
-t does nob neeesseuly take effect within the prescribed period.”
. And in In re Bevans Tmsts@’ Kay, J., held that the’ general rule
. of-Leakev. Robinson® has been made to give way, . if there me
parhcular mdxcatlons of 2 a contrary intention, = :
. In the presenb case’'in my opinion the testator expressed lns
mtentlon to charge the' 1e31due in favour of -one or more, less
than the: whole elass., LT v,

The: Words of the present will & are very hke those u5ed inIn re

_ Morgan@’) Where 1(; was held that the glft was “ a gift to chanby g
subjecb to provxslons for nephews and nieces.” : Here the testator :

) (1846) 12 01 }mar 516 atp 515w (1817)2Mer 361,
@ (1887) 34 Oh; D. 76 a6 pp- 718, 719, ., - _(4} (1893) 3 Ch. 222 8t p, 227,

testator mtended to create Was atx ust for the beneﬁb of Lllbzu : ,-
Aand.her chlldren. “He. then -goes on'i« T dlrect that the p10v1-‘.
~sion eontamed in. the £01e0«01n0~ will, as fa.r as: they direct the;

: The testa’cor here contemplates one person bemrr entltled.fr
> Assume that Karmali. Bas now reached the agé of 21 years and"
was applymg for the Rs. 1,000 to be paid to his guardlan for hls;
beneﬁt - Oould it be said, looking at the words in the will, that"
as e hud brothere and’ smters born after the tesbator s death he

+-41008¢ X

«Abvocﬁn '

Gmmmr.

Kuuum. :
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the words of Lord Brougham in Langsfon . Langston® i’

. o) (1875) LR, 10C. B, 70L - @ (1ss4) 2Ch &P, 194 at’p 243,
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has made provxsmn in certam events for one ezson en i

. have pointed out abo?fef S . P » i tletd aSI
= As I have: mentioned, the I’ayore case was nob deexded txllJ uly,
18(2 and ‘it was conceded in this, as in a. ptevmus case before
this Courb that the will of a Khoja in Bombay must be construed
aceordmtr ‘to Hindu law. The ~word “entitled in the will

’therefore must be read as “ entitled accordmv to- Hmdu Law”
- as existing in 1864 though not perhaps formulatod expressly on
" this point till July, 1872. o

If this be so- the cases cited by the leatned Chlef J ustxce, viz.,

Y "oung v Dames(‘) and Fell v, Bzddolpﬁ@) are’ du'ectly apphcable
I need not refer to them at length, -

" This bemg 50, the true- eaning of th1é Wlll is thab the Rs. 1 ,000

_* per month is a charge upon the residue in favour of Lilbai during
* her life for the benefit of her and her ¢hildren or child and after -
" her death for suck of Lier chlldren or,child ag are entitled thereto
- according to.Hindu. Law,’ i 6., the chlldren in extstenee at the
- testator s death, provided there are such chlldren or a child then
- in existence.  See In re Powell® and the cases there cited;

In cases like the present I think it is desirable to bear i in. mmd

* «There are two modes of readmg an'instrument : where the B

. ~'one destroys and the other preserves, it is the rule of “law; and
of .equity, followmg the law in this respect .. . that you should -

- rather léan towards .thab construction whlch preserves, than :"
v"towards that which destroys.” L ._

e I therefore coneur in the judgment Just plonounced

Attorneys for the appellant (defendant)—-Messrs. szgze,

Lyncip aml Ozoen

Attorneys fox the respondents (plamtxffs)—-—Messra. Wadza,:
ir’_.vGandkz & Co. and Messrs Tﬁakurdas <§" Con -

A H S.A¢"

(1) (1863) 2 Dr. &Sm 167, : (3) (1898) 1 Ch 227
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