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Thelr Lordshlps ‘will humbly adwse Hls MaJesty that thls " i}.‘:v1904- —
appeal should be dismissed. The appellant w1ll pay the costs. : 55  Smivapasava

’ Do
Appeal dzsmzsse(l - Saoarea,

v

Sohcltors for the appellant —Messrs Holman, Bmlwoo(l & C'o. :
Sohmtors for the respondent ‘——Messrs. T I/ W zlaon 5* C’o. k2
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APPELLATE CIV‘IL:.T;

© Befire Sir L. H. Jenkins, KO.LE, Chief Justice, and M. Juitice Aston. '

: SATYABHAMABAI koM PANDURANG SAKHARAM - AND . AKOTHER 7 10047

. (onmnur. DEFENDANTS 7 avp 8), ArpELLANTS, v. GANESH BAL- Jupes. ‘
LRISHNA AND OTHERS (ORIGINAL Pmmnm' AND DEFENDANTS 1—6 - :
AND 9—13), RESPONDENTS * - :

:'szl Procedura Code (Act XIV of 1882), sections 373 and 582—.Partmonv
T smt—-Decree based on an agreement—Appeal by plamtgﬁ"—dpplwatmz -
for wwthalmwal of suit— Decree dismissing appwl—zippeal. R

A decroe for partltlon was passed in the ongmal Court based in. part on an

}agreement to which the plaintiff and some of the defendarts were parties, The '
-plaintiff appealed and subsequently purported to withdraw from the smt
'The Judge in appeal passed a decree dismissing the appeal but determining that -
the offect of the withdrawal was to set aside the decreo passed by the ﬁtst Court

. Some of the defendants preferred a second appeal.

‘e : Held, that when ina partition suit defendants have by concession- of the

- plaintiff acquired rights which otherwise could not have existed, it is not open

.to the plaintiff, who has made that concéssion, afterwards to.snnul lts effect by
mthdm.wmg from the suit in the Appellate Court.

A question having arisen as to whether or not the decree of the lower Appel- .
“late Court was appealable under sections 373 and 582 of the Civil- Procedure.
Code (Act XTIV of1882), -

. Held, that sections 373 and 582 of the Civil Procedure Oode do nob support

tha conclusion that rights actually vested by the decres of the first ‘Court can -
afterwards be annulled by the plaintiff withdrawing of his own free will and
‘without permission of the Court. The result of the adjudication was that there
~was & formal expression of an adjudication by the lower Appellate Court upon
a nght olalmed by the defendants (appellants in second appeal) and thus’ there :

.

- Socond appeal No. 429 of 1“03
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' wad a dectoo within the meanmg of the 01v11 Proceduro Gode from Whlch a,n:
& appeal would he.

SEcoND APPEAL agamst the decision of Mahadev Shridhar, First:
Class Subordinate Judge of Ratndgiri with appellate powers, dis-!

‘missing an ‘appeal against the decree passed by G. D. Deshmukha,

Subordinate Judge of- Dépoh. . : N
' The plaintiff sued to recover by parlutxon h1s shale. in certa,m o

‘ properties which, it was alleged, were the angestral properties of. ;

himself and his other eo-sharers. There were in all thirteen de--
fendants to the suit- and among them defendants 7,8 and 9 were "
the widows of three co-sharers. - The defendants generally ex-

- pressed their wﬂlmgness to eﬁ'ect a-partition. During the progressx

of the suit the pa.rbles came to an understanding that the three
W1dows, who had a cla,un for maintenance, should be put in pos- *
sessmn of such sharesas then' deceased husbands would have got
as a provision for their maintenance, After the Whole of the’
evidence had been recorded and arguments ﬁn1shed and the case’

: had been. ad,;ourned for dehvermw judgment, the plaintiff apphed

to the Subordinate Judge for the withdrawal of the -suit sbatmg
that he and defendants 1 and 2had arrived at an amlcable settle-

“ment. The Court réjected the application on the grounds that it

was made. at a very late stage”of the suit and was strenuously

- opposed by defendants 4—13. Subsequently the Court passed a
~ decree giving to the co-sharers their respective shares. - W1th
~ respect to the widows, defendants 7, 8 and 9, the Subordmate

,J udge made the followmcr remarks —

. The next questmn, to be determmed is that of the widows of the decoased

coparceners. They are three in the present case, defendants Nos. 7, 8 and 9.

. Defendant No. 9 bas already obtained & deocree of a- competent Court for, her

maintenancé (Exhibit 77). So her éase requires important’ consideration in_ the-

* present suit, as she by her written statement relinquishés her right under - that
* decree if she be awarded possegsion of her husband’s share for maintenance.

Defendants Nos. 7 and 8 urge that they he put into possession of the shares of::
their respeotive husbands as a provision for their maintenance. This . arranges:
ment is not only convenient and .good to: prevent multiplicity- of suits by the"
- widows, but the principal parties to the suit, namely, the plaintiff, defendants:
Nos. 1 and 2 have admitted the propriety. of.it, and they all admit’ that the?
widows be delivered into their possession and- enjoyment the respective shares
of their deceased husbands as:a provision for their maintenance and that they .
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then shall forerro all their elaims against the parties ‘to this partition smt for 1904
-their mamtenance which is under the Hindu law a charge on the ancestral - pro- guov A_“
“party; Idonotsee any legal hitch to draw up a decree awarding to the ‘BRAMABAT
widows, defendants Nos. 7 and 8, possession of the'shares of their respective = GA:];SH“--'b
husbands in the ancestral property. This arrangement will be beneficial to all  Barrprsuxa,
_the parties concerned, as the widows will-remain satisfied and thele would occur ‘
scarcely a chance for mischief-mongers.to bave the widows as mere tools in

_ their hands and to have any soope for the exercme of then' determmed and

deadly mlschxefs ’ " SR

Agamst the decree of the Qubordlnate Judge the plamhﬁ' and
defendant 1 presented two separate appeals to the District Court
and after the appeals-had been pending for some time the p}amt-,
iff applied"to the Judge for permission to withdraw the suit with:
liberty to bring a fresh one. Defendants 7 and 8, who were
reSpondents in the appeals, opposed the apphcatlon on the grounds,
“inter alia, that the plaintiff’s application - for withdrawal of the
suit having been’rejected by the Subordinate Judge he had no.
right to present another application so long as' the order of the
Subordmate ‘Judge was not set aside and that a decree hdving
‘been passed in their favour the plaintiff’s application, if granted,
would-affect-their rights: - At the hearing the plaintifi’s pleader -
having declined to proceed with the appeal whether or not'the
Court allowed the suit to be withdrawn with or without permis-
“sion to bring it again, the J udge orranted the plamtlff’s apphcatlon .
3 and observed thus:— S oo

Tnequestmnsam—- . ' oo e
.. (1) Whether the plaintiff should be compelled to proceed with the appea.l ‘
:md if ho refuses, what steps should be taken to compel him to dosof
(2) Whether the withdrawal should be allowed only to the extent of the
f; plamhﬁ's own share and the decree of the lower Court npheld in all other

. respeots? . .

"’ I must answer the first questmn in ‘the negative. There is no procedure 16
compel & plaintiff to prosecute a suit which he has abandoned. All the Court
can do is to refuse to grant liberty to him to brmg the suit again on the same
cause of action-and to punish him by directing. him to pay the defendants’ costs.

' As regards the sacond issue when thereis.an appeal, it cannot be said that

there is a decree in favour of sny patty. The matter is sub- -judice, and the

“patty in whose favour the decree in the lower Court was passed can- only be
said to haven chance of the ‘same decree being npheld I do not think,
therefoxe, that the withdrawal should be limited to the plamtxﬁ’s share and that
the decreesrm favour of defendants should be upheld. - o

Y
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' “will state'it after narrating the facts in connection with it
. plamtxff brought the present suit for partition principally against -
"' défendants'? and 2 who were in' possession of’ the - property."
~-After the closé of the, trial and when the case was tipe for - <judg-<

ment, the plemtnﬁE in company with defenda.uts 1and 2, a,pphed'_.

- to withdraw’ the suit. The Court bemg of opinion that it - Would”
- nokt be _]ustlﬁed in gra.ntmg the application, rejected it and passedf

| THE INDIAN LAW REPORTS. [VOL. xxrx. 3

I do nog understa.nd how the thhdrawal by plamtrﬁ can be pre]udlmal to

: defendants They shall be in the position in which they would have heen if fio -

suit bad been brought by pla.mtlﬂ They may have been pnt to coste, and these

el % W ,,a-;;a : * * s ]

’ :’, I calﬁlot understand how, when the plamtlif wrthdraws from the smt, then

appeal ean be heard and declded when there is none before the Gouxt as

I think:I cannot hear and dec1de the appeal when the pla.mtlff thhdra.wsf'f:f
from the suit. T refuse to grant liberty to plaintiff tq bnng auother smt on’

the same ca.use of action. -1 la.y all costs on pla.mtxff. =

Defendants 7 and 8 preferted a second appeal
* Setaload (with @. B. Rele and . A Rele) appea.red tor appel-‘vf.‘

ﬂf lant 1 (defendant 7)

11 C Ooya/z appeered fo;,appellant 2 (defendant 8).

. N M, Samartlz appeared for the respondents (defendant‘ 1“"'"‘6‘_:
and 9 13) -—We ha.ve to urge a prehmma,ry obJect1on_

Setalvad ——We had a.ntmlpated the prehmmary ob_]ectlon» We
‘The.

.a decree for partition, giving us & certain share on the strength of

* s mutual agteement bétween the parties. "The plamtlﬁ: appéaled
““and, after the appeal had been pending for a long time, he aaam:
. apphed to the J udge for thhdr&wal of the suit with hberty to"
- bring it agem. We strenuously opposed the apphcetxon, yeét the N
. Judge passed an order which has the effect” of setting aside’the".

swhole decrée of the first Coutt - Now, the preliminary: obJeetlon .

*“which the respondents want to urgeis that the order of the Judge -
I was, passed unider section 873 of the Civil Procedute’Code and;i
“‘an order passed. ‘under’ that section is not appeala.bl A
" answer is that section 873 of the. Civil Procedure Code is not s ap-
phca.ble, because the order of the Judge 1s not merely»a,n order
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,it;xndel_‘ that sectlon, but it has the effect of & decree masmuch a.s . '..1904'.';‘-
» A aﬁ'ected our decretal rights. - Further, the Judgn dlsmlssed the Sarvar
g plamtlﬁ"s appeal and has taxed our costs m appeal. - BH‘“‘“’“ '

Gmnsn ;

N. M Samart/z --We contend that sectlon 873 of the Code BALKBISHM-'
;.a,pphes and the order of the Judge is not appealable, - o
2= We submit that at present we ate concerned with the appeal
;Though there is no ruling which would apply on_ all fouxs, Stlll:
_there are cases which fortify our contention that no appeal- lies
._»'Ge'ndeal v. Pirbiu Lal® ; Jogodindro Nath v. Sarut Sundun
:.Debz(z) Jagdesh Chaudhri v. Tulski Chaudhri®, -

= By: the withdrawal the defendants stand in the sa.me posﬂnon'
vm which they were before the suit was brought:. It is discre-
tionary with the Court to grant such application, and we submit
‘that in the presenb case the dlscretmn was noh 1mproper1y
:exelclaed o -

' JENKINS, 0. 7. ‘—-Tlns appeal arises out of a suit brought by ’
‘the plmniuff' to establish his right to a-share in the property
seb out in’ the plaint and to obtain partition. The defendants
‘are: coparcehers and the widows of deceased coparceners, and
these w1dows are defendants 7, 8 and 9 to the suib: - : )
. A-decree -for partition was passed ~by the Second Class
Subordmate Judge, and it was a part of hlS adJudlcatlon that the -
~W1dows ‘defendants 7,8 and 9 in place of 'getting mainten-.
ance- should receive the shares-which their deceased husbands -
‘would have. got i the joint property. This part of his adjudi-
cation’ was based on an agreement to which the plamtlﬁ‘ in the
suit was a party. :
; ‘This.. decree was passed by the Second Class Su‘oordma.te
J udge,’ noththstandmo the fact that the plaintiff in the inter-
‘val between the hearing and the passing of the detree applied,
‘under section 373 of the Code of Civil Procedure, for leave-to
w1thdra,w ‘with liberty to brmg o fresh-suib. That apphcatlon
the Judge refused to grant o
The plaintiff then appealed to the Dlstrlct Court and Wlnle
"hlS appea.l was. pendmg, he apphed to the Subordmate J udge,_

'(1890) 17 al.or. ) (1891) 18 Cal, 322
o 599 16 All 19, |

x} 1119——3
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“was to set aside the decrce passed by the first Court. .
. From th1s the W1dows, defendants 7 and 8, have eppealed =

“ug, and thus there is a decree within the meamng of the Code £ om"-
- which an appeal would lie. = .

- by way of second appeal The decree, therefore, that we pass is

_\out. RN

THE INDIAN LAW REPORTS [VOL XXIX

The Subordmate J udcre A. P dechned to grant tl]1§ apphca‘thn,'

and theleupon. the plalntlﬁ' purported to WlthdreW from the,

suit.» ‘ DAL
The Subordmate Judde Wlth appellate powers appears to

~have been considerably embarrassed by this conduct of .the'
" plaintiff and the result was that he passéd a decree dismissing:

the appeal, but determining that the effect of the W1thdmwa.1

~ A’préliminary objection has been urged that no appeal lles
inasmuch as an order passed under section 378 is not appealable.:
In support of that contention Mr. Samarth has cited to. us;
certain authorltles, but in our opmlon they do_ not touch the
present case. : : . EUR

It appears to us clear that when in a partltlon suit a defendant

~has by concession of the plaintiff acquired rights which- .other~

wise could not have existed, it is not open to the plmntlﬁ' Who

“has made that concession, afterwarde to annul ‘its effect. by
. withdrawing the suit in the Appellate Court. . Sections. 373
“and 582, which are the only sections on which the plamtdf rehes,
* do not support the conclusion that rights actually vested and.

created by the decree of the first Court can be afterwards
annulled by a plaintiff withdrawing of his own free will and:
without the permission of the Court. ~The result of the ad_]udl-

. ¢ation in this case is that we have a formal expression of an’
-adjudication by the lower Appellate Court upon a right clalmed

by the widows, defendants 7 and 8, who are, appellants before

On the merits the appellants have good grounds of compla,r )y
and they are in the circumstances entitled tocome -to this- Court

that the decree of the ﬁrst Court be restored Wlth costs through

" It has been brought to our not1ce that an appeal by other
partxes was presented some time ago to the sttrlct Court If
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as is suwgested that appeal is one whlch notw1thstandmg the ’ _.‘,1904‘.' . ".;;
lapse of time, can with proprlety be prosecuted, then our present - Sarvapma.

'bonﬁrmatmn of the decree of the first “Court, must be without . MDA -
prejudlce to 11; o ‘ .. _ Gawesm -

. BALKRISHNA, .

i T Decf'ee 'of the fa‘rsf C’ourt res'ta}'gd;z

APPDLLATE CIVIL

quore A, Justice Chandavarkar and Mr. Juslwe Aslon
-

_,KALABHAI BAPUJI CHUDASAMA axp orsErs (ofiervan Pramvtiess), - 1904 -
.. ArprLnaxnts, v. Tog SECRETARY or STATE FOR INDIA IN COUNGIL - July 6,
(ORIGINAL DEFENDANT), REsPONDENT. ¥ S

'_Bomba Y Revenue Jurisdiction Act (X of 1876 as amended by Act X VIof
1"“1877), section 4— Any other written grant”—Land free from assessment
. —Treaty—Civil Courés—dJurisdiction—Specific Relief Act (I of 1877), sec-.:
“tion 49—8uit for declar, ation—Consequential rehqf-—Amendment of plamt
N "—‘—Constfructwn of documents. - . »

. “In sectxon 4 of the Bombay Revenue J unsdlctlon Act (X, of 1876), the
‘clauses (h), (i), (/) and (%) are independent of one another: the source of title
‘referred to ineach stands apart from the rest and each clause is connected only
_ with that portion of the proviso which precedes clause. (4). -The expression
i“‘ any other written grant” in clause () -therefore means any written granb
. other than that which falls within clauses (h) and (¢) of the section. -
! The term “treaty "in sectlon 4 (@) of the Act is not,to be broadly construed
but s to be confined in its interpretation to its accepted meaning, i.c.,*an
"avreement between two or more independent sovéreign powers or states. " -
N . Generally speaking the name given by the parties to a document is not con- .
clusive as toits nature; but the designation given by the parties themselves
to it cannot be lost sight of where the document is ambiguous and is susceptlble
" of-more than one construction as to its nature and scope. - '
| The effect of the amendment by Act XVI of 1877 is that nothing in sectlon !
4 of the Bombay Revenue Jurisdiction Act (X of 1876) shall be held to prevent )
»_the Civil Courts in the Districts mentioned in the second schedule annexed to -
that Act from exercising jurisdiction’ over claims against Government to hold
Jands wholly or partially free from payment of land revenue. :
The plaintiff filed a suit against the Secretary of State for India in Couneil
fot & declaration that they were entitled to hold certain lands free from assess-
“ment. " 'The defendant objected that the suit was barred under section 42 of "
: the Speclﬁo Rehef Act (Lof 1877) After the settlement of the issues m the

““ Appoal No 104 of 1903. e
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