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1904 - to it: bub so far from their havmg adopted that line, the
'._"m plamtlﬁ‘s insisted on the contmuance of the agreement. and, of
C°’§'m ‘this they have furnished the strongest testimony by their praying
T“E’I _for a permanent injunction, and obtaining an ¢iferim order,
: Bfﬁ];ﬁméz restralnmrr the defendants from underselling, * :
ot I therefore am . of opinion that so-far as contributions are
B -concerned relief must be restricted to those that accrued before
- suit, and I further hold that no claim can be ‘made in respect of
- the sale of frosted ice. The plaintiffs cannot recover the Whole
~of.each 1nstalment but only damages for the non-pa.yment
" Inthe view I take it is unnecessary to discuss the effect of the
' transfer by Frasers to the limited Company and the development -
by the P. & O. Company of their -ice busmess, -as bobb are
: subsequent to the suit.
" From the course which the case took before Russell J » We hav :
1o cvidence of these damarres, so thatunless the partxes can ‘come
10 some acrreement an enquiry must be dlrected. -
Attorneys for the appellante Mess;s. Payne amZ 00. :
I' Attorneys for the respondents Messrs. Crmgw, _Ezmcﬁ amZ Owen
“and Massps. Smetlmm, BJrne and Noble.
A H. S A
I’RlVY GGU NCIL
pok BOMBAY-BURMA TRADING CORPORATION (PEmmms) 0
11904, , DORABJI CURSETJI SHROFF (OPPONENT)
Nov. 17,18~ g
. DO::MW 19, [On appeal from the ngh Court of Judicature at- '_Bombay]

quahﬁcatzon of—=Meeting qf i

: sharcholders to alter Memorandum of Assocmhon— Valwhty qf wtes gweu .
by proxg/—Act XITof. 1895 p .

By a power of attorney dated 14th Octobel, 1881,"someé of the shaleholders in
the appellant Company appointed and authorized certain specified- persons, “and
" all _persons Who at any timo during the eontinuande of these powers ‘cf attorney =
“may_be partners in the firm of Messrs. Wallace & Co,; of Bombay, however
that firm may be conshtuted . and in the absence from Bombay ” of

B *Pmyent.-—-Lonn MAGNAGHTEN, Lorp LINDLEY, Sm ANDREW SCOBLE,
. AND Sm ARrTHUR WILSON
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‘all the sald po1sons “tlen the person or persons for the txme bemg holdmg =" 1904

“the: -procuration ‘of the said fim' and . managing the said business,” _'_];;;;;,—”
to voté as proxy for them. at meetings of ‘the Company. . Article 65 of . the . . Bumrma =
"~ Articles of -Association of ‘the Company provided that “no person shall be Co'ﬁ;{,g:iﬁo!‘

!appomted or have authority to act asa proxy who is not a shareholder in the o .
Company. ” - At meetings in’ May and June, 1902, the right of proxy was .. Dosasir.
" exercised by 2 person who had 'becomo a shareholder i in-the Company in March, ' ’
<1889, and was manager of the firm of Wallace & Co., and holding its procuratlon' :
from - 1%, Aprﬂ 1889, but who was neither a member of the firm nor a share-
rholder in the Company when the power of attorney was executed c

“Held, by the Judicial Committee (reversing the. decision of the’ High Court) o
"‘that on the true construction of article 65 the proxy was not necessarily
) 'reqmred fo. be a shareholder when the power of attorney was signed :"the . .

. article was complied with by his bemg 50 quahﬁed ab the” tlme when he was .'
‘called upon.to.act as a proxy. : '

- Held; also, tlrat although the proxy was. nob oxpressly named in the power
of attolney, he was sufficiently described in it for'all business purposes, and
- ,ithe Artxcles of Assocza,tmn required nothing more. - . -

_  APPEAL flom an order (17th October, 1902) of the Hmh Courb x
- at Bombay . Whereby a petxtlon of the appellants presented under
the Indian. Compames (’V.[emorandum of Assocxatlon) Act XII of -
©. 1895 was dismissed, = : «
" The petltlon so dismissed was ﬁled on 7th July, 1902 and.
- prayed the Court to confirm certain alterations of the objects for
“‘which the appellant Company was established, which had been: .
_“proposed to be effected by a special resolution alléged to have
" “been passed and confirmed at meetings of the Company held 'j

respectlvely, on 29th May and 19th June, 1902. SRR
" The High- Court"-found [SIR LAWRENCE JENKINS, 0. J.; and
a,nd Mr. ‘JusTick BATTY] that by reason of the 1nva11d1by of
_~certain. proxies the special Tesolution in questlon had not Leen -
- vahdly passed, and on that ground dismissed the petition. <

“The facts of the, case and the Judrrmente of the ngh Courb aro

' fully reported.in I. L R. 27 Bom, 113,
o On thls appeal

.

R B Haldane,K C, E L Leveét K 0 and F_E' Armztatead :
. for the appellants, contended that the proxy was in fact a share- -
holder of the Company, “at the time when he was appomted by
" and in-accordance” with /the terms of the power.of.attorney
appomtmg:. hnp,._.__He, ‘came within the "description of persons
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- mentloned in the power as bemrr “q person for the tnno holdmg :

the procuration of the:said firm and managing the said: business,”
It was not necessary. “that he should be named in“the- powerf

'_ 00111’05“‘01‘ “The provisions of article 64 of the Artlcles of- Assocxatlon as to
.. DORABIL -

~ the foruy of the' mstrument appomtmg a proxy were not d1rectory
but_only.. permxesxve, and there was nothmg in_the ~articles
prohlbltmg the appointment’ of a person, to be ascertamed a
.a - future time, ‘as proxy, -provided that - such - person, when
ascertalned was ‘a shareholder of the Compény, - The appomt-
‘ment of such a person biecame effective only when he. came. into
anch a p051t10n as made him eligible for it; and- at that tlme he;
. was a shareholder. " Article 65 of the ‘Association” has_been:

) wrongly construed by the- High Court as making it - nnpemtnei'

“that the person appomted proxy must be a shareholder -when
‘the. power was swned buh it was sufficient if he came into. that
_position  subsequently. The secretaries: and managers ‘of - the -
Company constituted the. firm, and they must always necessarxly
know what persons were qualified to act as prox1es under and’
- in accordance with the terms of the power : no inconvenience or
d1fﬁculty therefore could arise. It was ot a. case where ‘the
. person about to act as proxy. could not. ‘be. ascerta.med ‘The

" votes given by proxy were, it was submitted, vahd and the‘

resolutlon had therefore been duly carried by the necessary;
magonty the deelslon of the ngh Courb “to the contrary should'
-~ beé reversed R ‘

Co/ten, Jx. c, Jardme, K O, and A 0 Clanson, for the . -

respondents, contended that the proxy. did not, at the date.of

_the instrument appoxntmor him, hold the necessary quahﬁcatlon'v
for & proxy, namely, that of being a shareholder of the Company, .
-~ and, thereiore, his appointmént was invalid under-article 65. of

the Articles of Association which required-a’ person appomted &
. proxy. to be & shareholder both at the date of his appomtmenb _
_and also at the time when he is calléd on. to act under it. . By ~

‘ artxole 66 he should have been  appointed . by name, and . not -

“having been expressly so named, he had not’ “been va.hdly -
appomted - The appomtment of .a number' of uhnamed - and -
unascertamed persons was not a comphance w1th the Artlcles”,
oi:' Assocmtlon of the Company, and consequently by such ploxy.
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:Were 1nvahd ’l‘he Hlo'h Court 1t was- subrmtted was therefore

"‘rloht i holdmO* ‘that the .resolution to: alber the ob_]ecﬁs of the: .

‘Company was not. valldly pasaed and thelr decmon shmﬂd be
- upheld o ‘

Haldane, K C,rephed., l

1904 December 19th '--The Judmnenb of then- Lordshlps Was

dehve‘red by—- '

LQRD LINDLEY :—The question raised by this appeal is whebher
.‘_an obyectlon taken to a proxy used at a ‘meeting of the share-
;holders of the above-named Company can be sustained. -
o - The .Company. was incorporated in "1863 under the Indlan

Compames Act, XIX of 1857, and in 1895 it was duly registered "
“under the Indian Companies Act, 1882 It was formed to carry.
on trade in timber and petroleum in Burmah, Sxam, and other -
.places. in the . East, and by the Company’s’ Memorandunt- of
vassomatmn and by its articles it was in substance prov1ded thab
- the business of the Company should be carried on by the- firm’ of
Wallace &:Co.; Merchants, of Bombay, of whatever member
or members that firm may for the time bemn‘ ‘consist,”  or, 1f

“they. declmed to act, by other managers to be appomted by the
Company

~As a matter of fact the Company was formed to take over” a.‘

branch of the busines: of Wallace & Co., and this firm - “Were:
: the secretanes, t1easurers and managers oE the Company There
‘never, were any others. _,-‘ i ¥,
By the Company’s Altlcles of Assomatlon votmg by proxy’
was allowed.  The articles relating to such votmg and to the
: chan:man of the Company were as tollows —

e LXII Votes may be given either personally or by proxy e D
. MLXTIL The instrument appointing a proxy.shall be i wntmg undor the'
- hand of the appointor; or if such appomtor is a Corporation, under thexr common.
seal, and shall:be attested by one or more witness or witnesses, - N
o LXIV Every instrument appointing a proxy may be m the followmw .
C form oT as nearly therein as may be:— ‘
oL - BouBAY BURMA TrRADING - CORPORATIO\T me:n

L I ~iyofiT i , being & shareholder in the Bombay- :

‘-Burma. Tradmg Cmpomtlon, Limited, and entitled to. . vote (or -

votes), hereby appoint - _ sof T - asmy pxoxy to vote for me.a,n(vl,' .,
_onmy behalf atthe oxdma,ry or extra.ordmary (as-the caze ~may be) - general; :

190(
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meetmg of the Company, to be held on: the da.y of ; ,and at a“]'“
ad]omnment thereof (or at any meeting of the Company that may be held in

“.the'year ), (or and ab all other general meetings of the sald Company until -

I shall revoke this authonty) As Witness my hand this day of -
Signed by the said - . . in the presence of . : o
MLXV. No person sha.ll be appointed or have authorlty to act as a proxy :

g who is not 4 shareholder in the Company.

"« TXVI.' No person shall be allowed to vote or act as a proxy a.t any meetmg

‘unless -the instrument appomtlnfr him shall have been deposited at- the
- vogistered office of the Company not less than forty-elght hours before the time -

“for holding the meeting a.t wluch the person named in such mstrumeut proposes

tovote, - . . g L

T s LXVII Unless the mstmment a.ppomtmv the proxy sha.ll otherwxse

- indicate, the proxy thergby appointed shall be desmed to be a continuing proxy;

~and shall be entitled to act as-such until his appointment shall be revoked by

N mstrument in Wntmg, deposmed at the reg stargd office of the Company "o

“LXXI, The semor or only resident partner 01 repxesentatlve for the tlme

) ‘being of the firm, house, or  co-partnership of Messrs, Wa.llace & Co, at -
" Bombay shall, at his option, be and continue the Chairman of the’ Compzmy

. and of the Board of Directors, noththstandmg any clause or reo'ulatmn of the -
: Oompany or m these presents to the contrary RN -

In May and June, 1902 a qpecnl resolution waé passéd to

E alter the Memorandum of Association with a view" to extend the

busmess of the Company, and in July, 1902, the. COmpany.

_presented ‘a petition to obtain the sanction of the Court to the

alteration. ~ The petition was opposed on the Ground (amono-st, .

, 'others) that the special ‘resolution was not duly passed, and the.
. Court being of this opinion, dismissed the petltxon Wlthout glvmg
_any decision on the merits._ S S

- The objection taken was thab certain prox1es neld by the

'chalrman and used by him at the meetlngs ab W}uch ‘the special
g resolutmn was passed were not in proper form and were mvahd

_They were not in the form given in article 64, but they were in
a form which had been in use for many years without objectlon.

Several proxies weré objected to. It will be’ su{:ﬁment to refer
to one which may. be taken as a type of all,
The proxy objected to was dated the 14th Octobez:, 1881 and

- was duly executed by a Iady of the Wallace famdy and properly

* attested., It-was not a mere proxy but a long’ documenb and, in

fact; a power of qt;torney not only to vote at- megtmgs but to act
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",‘generally for ‘the shareholder s1gnmg 1t in all matters connected', '

. with the ‘Company and any other Company - taking over its

abu\mess. ‘The authority extended to buying and sellmo shares

" and’ receiving dividends, The following extract contains the
descrlptlon of the persons authorised to Act:— ‘
""* « Know all men by these presents that I - of  'dohereby nominate,

_constitute, and appoint Lewis Alex Wallace, Alexander Falconer Wallace, John
~ Annan Bryce, Henry- Adair Richardson, and Michael Russell Wyer, and . all

181
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* persons who at any time during the continuance of this power of attorney may - -

. be partners in the fium of Wallace & Co., of Bombay, howsoover that firm may
be at any time constituted, and Frederick Liddell Steel, and William Robert

Macdonell, assistants in the said firm, and in the absence from Bombay of all |
the said persons then the persons or person for the time holding the procuration -

-~of the said firm and managing the said business jointly and each of them

soverally to be wy attorneys or attorney for me and on my behalf to represent

"me in all my relztions as they now exist or as they may at any time during the
continuance of this power of attorney exist with the Bombay-Burma Trading
Corporation, Limited . . . . . . andto ke my proxy to vote for me and

" on my behalf ab any meeting or meetings of the said existing Corporation. .

‘v v . - during the continuance of this power and in respect of all shares which.

"I may at any. tlme hold alone or jointly with others in the said Cmporatlon.

* The proxy was used by Mr. Macaulay, who was in the chair.

He‘ was then a managing partner of the firm of Wallace & Co,,

" and was a shareholder in the corporation. But he was neither

- "a member of the firm nor a shareholder in the corporation when

the proxy was signed. DBefore the meetings his name was

entered as usual in a register of proxies kept by the corpoxatmn
-as the person who would use the proxies at those meetings.

The ob]ectlons taken to the proxy are (1) that Mr. Mac&ulay

is not named in it; (2) that when it was signed he was neither

- a partner in the firm of Wallace & Co., nor a shareholdel in the

) corpomtlon. o '
“The. form given in the articles and the word .« named” in

“article 66 are relied upon as showing that the person using the
. proxy must be named in it. No doubt it is convenient that that
_this should be dome. Article (4, which gives the form, is,
_however, distinctly permissive only ; and article 66 is addressed
not tothe form of the proxy but to its deposit in the office in

" time to make inquiries, if necessary.  If in this case the officers
of the.corporation or any shareholder had objected that the
_ proxy was so framed that the persoh intended to usc it could

~- not be ascertaxned and if thls were true, their Liordships are not
B1379—6 S
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prepared, to say that’ the proxy might not have beeni"x‘ejected.
But no such difficulty in fact existed, nor did any one say it did,
The connection- between -the firn of Wallace & Co., and the
corporation was such that the officers of the corporation knew
perfectly well that Mr. Macaulay was qualified to act and that he

was going to act; and auny - shareholder applying for information

could have obtained itiat the office without any difficulty.

“Mr, Macaulay’s' name was entered in the office register of proxies

as the person who would use the proxy. Although not named

in it, in the strict literal sense of the word “named,” he was

sufficiently described -in the proxy for all busmes: purposes; and

~in their Lordships’ opinion the articles require nothing more. .

* The next objection is, in their Lordships® opinion, equally
untenable. It is founded on article 85, But to construe this
article as requiring the person appointed to be a qhareholder

~when the proxy is signed is to put too narrow a construction on -
the words, If an unqualitied -petson is named in the proxy the -

nommatlon is not an appointment_in any effective sense hlS
nomination does not become an appointment until he is quahﬁed

~In order to act something more is required, he must be quahﬁed

not only when appointed but when he acts.

- Articles 65, 66, and 67 only require that the appomtment shall
be complete and be in the office 48 hours before the- meetmg ab.
which it is to be used, and that the qualification shall continue

“when the proxy is used. Their Lordships are of opmxon that

article 65 was complied with in this case. -
"Their Lordships, therefore, wiil humbly advise HIS Majesty to

vallow this appeal, and to discharge the order appealed -from, and

to remit ‘the petition on which the order was made to the High_
Court of - Judicature at Bombay,in order that the petition may

_be heard on the merits and that the costs of it may be dealt with.

by that Court. The costs of this appeal and of the motion made '
on the 4th February 1904, muet be borno by the respondent. S

Appﬂal allow‘ei
Sohcxtors for the appellants : ]l[esam Budd, Jo /mson mm Jech.
L,ohcltors for the respondent : Messrs. Payue and Lzh’ﬁ / -
. VoW, S B
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