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ORIGINAL CIVIL,

‘Before Sw Lawrence J'enkms, K.C.ILE. Cﬁzef Justice,
omol Mr. Jmtwe .Batchelor.

S B FRASER AND COMPANY (ORIGINAL DEFENDAN’TS), Arrnnnnwa, A
THE LBOMBAY ICE MANUFACTURING COMPANY,  LIMITED, AND .
:rmms (OBIGINAL PLAINTIFI‘S), RESPONDENTS *

#1908,
: Deeéqm Ber 9,

Agreement—-Restmmt of Trade——Sectwns 23 cmal 27, Indian Contract Act.
Ix -‘qf 187‘2)-—00ntmwous cause of . act@on-—Damages—-Tmnsfer of busmesc .
mf_dr(}'ompany—E_fect '

In March 1902, certum Tee Manufactmmg ‘Companies i in Bombay entered mto
an aoreemenfn ‘relating to the manufacture and sale by them of ice.. The agree~
‘rnent. ﬁxed inter. alia, the minimum price atwhich ice was to be sold by the®
;pa.rt1es, the proportlon of the manufactme which ea.ch was to bear; and the”
“proportion :of the profits- which ea.ch was to receive. It fnrbher created a
monthly obhgatlon to pay into, and a carraspondmg rlght to receive from, a
genera.l common fand the difference, if any, between the profits actually received
by the partles and those to which they were, under the agreement, entitled, - "On
‘a smt ‘being: mshtuted for breach of the avreemen’c, in which damaves, susta.lned,'
-prior to and pandmv the hearing of the suit, wers claimed, . :
‘Held, the, fact that an wreement if earried out, would hmlt competmon and
ikeep up prices, did not necessanly bring it.within the terms of section 27 of the
Indian Oontrac’o Acf, (IX of 1872) : to succeed in the defence under that sectxon
it was necessary o estabhsh that the agreemont was one whereby a’ person was
,restxalned from exermsmv alawful profession, trade, or business ‘of any kind. .
old, fmthar, that whether or not a High Court in India could award. damages,
-in reépect of a conﬁmumg cause of action, up to the date’ of its docred,. subse~
quent suceessive ‘aceruals of an obli gatwn to contribute to a fund ¢ould not be
‘.treated a3 falhng within that desctiption, -and could not be a.warded. in.a smt
“where they had acomed. due subsequenﬂy to its institution.:
n order directing a Compa.ny to farnish an account will not extend -beyond,
“or. mclude contnbutmns ‘which accrued later than, the date when the business of
such Company wa.s tran8£ened to a limited Company

: APPEAL from Russell J. .

“On the: I5th of March, 1902, the Bombay Tee Manufacturing:
lCompa.ny,‘Lxmlted Messrs. J. and J. Mmr, Messrs, S. B. Fra.ser
‘and- Company, and Chubildas Lulloobhoy entered into an agree-
:‘menb rela,(nng_to thé manufacture and sale by them of “ice, which
‘ d, intér aluz, the followmg prov1sxons :

o Smt No.' 411 of 1902 Appea.ls Nos. 1381 und 1361.
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R N Subject as hereinafter rhéntibned the said parties shall not: "resp'ectively
durmg the continuance of this agreement sell ice for less than the prices that

* are mutually agreed to and - fixed ‘by the said partxes. The manner in which:

ico shall be sold and all matters’ appertaining to the sale of ice shall bs agreed
to and fixed by the said parties. Allrules and regulations regarding prices and:

from time to time signed by all the parties hereto. .

. 7. Bubject as hereinafter mentioned the said paxtles hereto shall respectwely :
dunng the eontinuance of this agreement bring intoa General Fund “for the;
" benefit of all the said partics hereto such sum in respect of every ton of ico sold.
" by thé said parties as shall be the difference between the selling price mutually -
fized and the cost allowed for ma.nufa,cture Whlch for the present shall.be fixed

~atRs. 17-8 per ton.

"9, Messrs. . H: B, Forbes and Gompany shall make up a.ud adjust’ a
,General Common Fund Account for cach month not later than the seventh day.
of the month next following : provided all parties hereto have.sent in- their:
"relurns gud shall thereupon furnish to each ‘of ,the parties: hereto a statement
showmg the moneys due by or to each of the parties hereto in the proportmns
* hereinafter mentmned and such money shall within two days after such state- -
ments shall havebeen delivered to the said parties be paid by them info an’*

- account to be opened with the firm of Messrs, C. H. B. Forbes and Company,

. which firm shall forthwith pay such moneys to.the parties respectively entitled .
to receive the same as shown in the general monthly statement furnished.:
+11.  The manufacture and sale of ioo shall be dxsbnbuted between the four
partles hercto in the following proportions :— P
. The Bombay Tce Manufacturing Company, Lmnted i '43%{

.+ Messs. J. and J. Moir . oo ..“,15%_;'""
"- .. Messrs. 8, B. Fraser and Company e e 30% _
', Mr. Chubildas Lollocbhoy ... - 12% "

' 1004

A.l.‘:l.' No party to this agreement shall in any way add to the 1ce-m5hbg

plant or machinery of his or their factory or factones without the consent of
the other parties hereto. '\'

By a sub-agreement of the same date it was agreed thaé the
sale of ice should be conducted as follows

(a) The several contractors of the aforesaid Factones ‘or their succesgors
takmg 9 tons or more of ico in a day of 24 hours shall be charged at the Tate of
Rs. 58 per ton. .

> (b)" Any.other person taking ice in quantities of 100 lbs. and upwards shall
be charged at Rs. 64-7-6 per ton or Rs. 2-14-0 per 100 Ibs, .-

*(¢) The 2nd, 8rd and 4th parties heroto agree to exempt the proceeds of the
jco senb to Poona, by the.first party from the genera.l fund and also undertake »
not to sell ice for the Poona market durmg the currency of thls agxeement '
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; with'paragraph 5: of Agreement A of even date hereto, but the 1st, 2nd and 3rd’ -
‘fpartles ‘hereto may. make a.separate avreement for such steamer sales.- ‘r
HOF All part1es hereto shall be at liberty to sell ice .at- their Factory - Dep3t at
,ikhalf an anna a pound retall and Rs. 66-8-0 per ton or 5 per cent. dxscount to
j‘approved monthly custome1s. Clubs, Mésses, Hotels and Restaurants may be
“supplied .at Rs. 63 pér ton or 10 per cent. discount: R B
- (f') The prico of i ica sent up-country shall be at the rate of Rs 58 per ton, and
i‘any party 1o this agreement may sell ice for up-country. on ‘producing the rail
receipts to the said Inspector or other parties hereto. . Ice sent with fish shall be .
charged at local rate namely, Rs. 68 per ton. -

: .W,On the 24th of Apnl 1902 C. H. B. Forbés & Co.eddressed
“a’ letter :to *the _signatories of the agreement which was 'as’
follows--—--:&f’-=:.} e : : :

" We cu'culate herethh a statement of ice sold during the Tast week received
ﬁom Messrs. 8 B. Fraser & Co., and have to draw your attention that 5 tons of
: 1ce (marked in red) which they call frosty ice have been sold by them to their
own contractors at half price without first obtaining the consent or permxsswn
of the Other mgna.tones ) :
o ’l‘hns appears to be i in direct vzolatzon of the agreement.

On ehe 23rd of May, 1902, 8. B. Fraser & Co. rephecl as

: It 1s now mamfest to us, that the Compa.ny you represent cannot manufaoture

: the q_uantlty of ice, which i in the course of negotiations you a.sserted it could;
. 'Wé have now “taken legal opinion on the subject, and are advised that - any
agreement lumtmg our 11ght to sell our manufac‘oure as we deem it even is vo1d'

' (sm) ’ z o
~ i We ﬁnd 1£ W111 be to our mteres‘c, a8 Well ag that of the pubhc, to sell 1ce
i below the stipulated rates, and we hereby inform you thab from and a.fter the -
lst of J une nexb weo shall commence to sell ice at Rs 22-8-0 a ton LR

S B Fraser & Co. dontinued to furnish statements”of ice sold

v ments there was due from them to, the common fund the sums -
of Rs, 4, 503-6-10 and Rs. 3, 358-5-3,. AR
In J uly, 1902 the other parties to the agreement commenced
. 8 sult agamst S. B, Fraser & Co., praying, inter alia, for an-in-
Junctlon, pending. ‘the hearing of the suit restraining the defend-
* ants, theit servants and agents from selling ice at a lower rate-
f ‘than’ thet prov1ded by the sub-agreement of the 15th March,

& 1902 for dameues sustamed or herea.fher sustamed by rea.son ot'

(2) 'The sale of ice fo steamers is excluded from thls agreement in accordance

: by them in May and June, 1902, On the bagis of such state-
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of -section 27 of the Contract Act. For I may safely rely: o .
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the defenda.nts conduct in sellmg ico at a lower rate, ‘for “an.

account, and for an order” -directing the defendant 'to 'pa.'y the *

'plaintiffs the sums of Rs; 4, 903 6- 10 and Rs. 3,358-5-3 together ,

with interest thereon. .

. In August, 1902, S, B. Fraser & Co. transferred their busmess .
to a Limited Company, viz., to Fraser and Company, erlte

" Onthe 17th December, 1908, Russell, J., delivered Judoment:on

the2 preliminary issues, (2) Whether the agreement and sub-_
_ agreement dated 15th March, 1902, were void under sectlo . 27
Cof the Indlan Contract Act, (2) whether the obJect of thﬁ : sald

; ao-reement was opposed to public policy.

' " The Judﬂment contamed the following passages s

In PolIock on Contractsﬂ) the following. rema.rLs are m'\de on sectron 27

. %In British India, the language of the Contract Act hasbeen hterally constmed

by the Courts, s0 as to make the rule (as to contract in restraintof trade) much

~ more siringent than in England, and agreoments not fo compete with the former

employers or the like . « . have been upheld atcommon Jaw : Madhub Chunde
_Rajeoomar Doss®, Brahmaputra” Tea Company, Lzmzteol, v Scarth(3
scems very doubtful whether any such result was contempla.ted by ‘the fmmers

" "of the Act.” Whether this be so or not, in construing this sectlon, I must have

- regard to the well known words of Lord Ifeﬂ’sclzell in Banlc qf' Englmzd Vo
Vaghano Brothers®, at page 144,
The next question to consider is, do any and if so, whlch of the ola.uses of the

. smd agreement % yestrain anyone from exercising a trade or busmess o, Specml
" attention must be pa.ld to these words ; thoy are ¢ restrain from exerexsmg-
e restram in the exercise or in respect of "a trade or busmess, whiéh ™ ar
o ‘very different things, That this is"so is, I think, clear from the exceptlons set

"out in the section, which I have above read and the passage in the Judginent of

tho P. C. in-Municipal Corporation of City of Toronto v. Vzr_qoﬁ) ‘at page’ 93. .
- It is not necessary for me to go through the sections of the: afrreement in-

detad and discuss whether each of them doss or does not v1olate the- provrslons

ML _ Praser’ 8.

llmltmg his ohjections to clauses 11 and 13 and (c), @ and ( f )
“But before doing so I must presume —

B N That there is no ob]ectlon to an agreement wheleby the partres to 1t .

; agree to divide profits : Haribkai v. S/zarafali(ﬁ) a case W1th whwh 1 have to 3

deal more fully hereafter. o

® 6T, p, 345 ST (0 (1891) AL G, 107 et 144,
® 87H 4B LR, 76, . (5 (1896) A, C, 88 at p., 93,75+
® (1885)11Cal, 845, . (9 (1897) 22 Bom. 861,




:“law- Hamblun v.: :S’lmmfah(l) and. Oollms v Locke(z) there

merer smys the manufactme and salo shall be dlstnbuted
those" propmtwns. . There is nobhmg here to prevent the defendant

tha ‘if:he did so he could not sell the excess.. No doubt it wasa bad balgam
for the defendant lf’he manufactured 30 per cents and got only. 19 per. cent.: of.
the proﬁts, whereas Mon' and Chubildas were to get 19 per cent. and. 12 per
-cent, of ~proﬁta on ar manufacture of “15 per ‘cent. and 12: per cent. only,‘

.com Withm the Words of sectmn 27. By this the parties 2, 3 and 4 are

But it may be argued on the other hand that even this clause - does’
1t them from manufm‘turmy 1ce for the Pooria market a.nd they'

( j‘) the same’ }emark apphes

.does'not ’elp much in coming t0 a conclusion on the points T have to dec1de.'

Ib is: quxte possxble that the defendants factory was closed for 173 days in ‘tho
year, but this fac(; does not maké the agreement obnoxious to seetion 27if-my,
readmg "hereof ds: conect. .One. thing I-think is proved and - that'is, ‘that o

combmatlon of 1ce “factories was desirable -in the mterests of- the factories

themselves to prevent a ruinous éompetition. I do not propose to g0 " through”
the nume‘rous cages. Whlch might be cited with reference to this* matter.- They‘

;are all both Enghsh and Indian to be found in Haribkai v. Sharafalits: T

£, in ‘that: case rather than that of I‘arran, C, J. who exp1essly says ho had not;

z,in thab case were' dicta as to the point before them. - . _
As rega.rds the law‘apphcable to this question in England there w111 bo found

eanng on: the subJect in the well kmown' cases of Moyul /Steam-

(1) (1897) 22 Bom. 861, () (1879) 4 Ap. Cns. 674

anufacturmg .more than . their-30 per cent,if he chose to' do so except

restra.med from carrying on their business ds regards selling ico gua the Poona -

tmn‘amount of ev1dence was given on the part of the defendants, but it

s }xa:ve however roferred to the case there cited and agree ‘with the view of Cnndy, :

itically exa.mmed the cases and in fact the dicta of hoth these leamed J udges :
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-the consldera,txon or the object of this aoreement are opposed to pubhc pohey.
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" skip. O'ompanyfl) and re Nordergfeltﬂ) but 1t i in the Amencan ca.ses that thov

principles are more fréquently -to be found. Under the heading “ Trast’:-
_American Law in the Encyclopmdia of English Law(®, are to be found . extracfs

" from various judgments which, as the American Reports are not to be. had here,
- and the Eneyclopzdia of English Law is not yet universally in use, I'transcribe
. at length as they express my own opinion. In Leslie v. Lorillard(®) the Cotirk

‘of Appeals of New York say: they do not think that competition is mvana.bly a.
public benefaction, for it may be carried on tosuch a degree as to be an evil” and.m.
the Sugar Trust case, the Supreme. Court of New York’ Hold that:“ excessive’

- competition may sometimes result in actual injury to the public, and competltwe

contracts to avert personal ruin may be perfeetly reasonable. It is only when

-such “contracts are publicly oppressive that they become unreasonable’ and,arq\

condemned as against public polioy ” : People v. North River® Sugar Réﬁning

, Company(5) Again “Public welfare is first considered. and if it “ba-nob:
" involved, and the restraint upon one party is not greater than protectlon fo. the
-other party requires, the contract may be sustained ; the question is, whether

under the partieular circumstances of the case, and the mature of the partienlar’
contract uvolved in it, the contract is or is not reasonable” : Gibbs v.. Baltimore.
Gas Company(€). What is the policy of the public at one time may. not -be: a
sound public policy abt ancther time: Griswold v. Iilinois Central R.. R
Company@ ; the ‘application of this rule is more difficult tha.n a clear under-
standing of it : Oregon - Steamship Company v. Winsor®.. Lastly, in-the.
National Benefit Company v. Union Hospital Company(®. it was said “Modern™

_investigations have much modified the views of Courts, as well ‘as pohhca]

economists, as to the effect .of contracts intended to redues the number of
competitors in any particular line o:E business. Excessive compet1t10n is not
now accepted as necessarily conducive to the public good. The factis- that the
early - common law doctrine in regard to contracts in restraint of trade: largely

- grow out of a state of society and of business which. has ceased to- exist, and
- hence the doctrine has been much modified, as will be seen by comparmon of

the early Enghsh cages with modern deoisions both English- and Amenca,n
Ice in India is a luxury, it is only a necessity to the better classes. of somety :

It has for several years been manufactured at remalkably cheap rates.

- Excessive competition amongst the producers of it would probably- result in-

their’ ]1qu1dat1on as well as that of the product.. - I- cannot hold that elbhér

_On the 19th of July, 1904, a decree was passed m the suﬂ;

?'thh ordered mter alw, that an account should, be taken of a,]l

(D (1892) A- C. 25 and 21 Q B.D.54. ) 54 fun. 354 AL 112 N Y; 1)

@ (1894) A, C. 535, o 8} 130 Us S. 396, -
3 Vol, XII, pp, 207208, - B O 11 Towa 265,
- 119 N. Y. 519, - R O % Wall, 64,

© () 45 Min, 272,
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-the ‘ice -manufactured and sold by ‘the Bombay Tce Company, = 1904
{;Chublldas Lalloobhoy, the defendants Fraser & Co., and Boyd’s:w Fraszr axp
“Factory, (J.'J. Moir & Co.) from the 15th March, 1902, to the- 4.°°“3,’“‘?
~81st December; 1908, gy Tam
Bomeu Iog:

, Maxp- -
~“Raikes -and  Davar, for appellant -—The agreement was not’ mc;ulgm

;bmdmg, because there was misrepresentation; ‘Evenif it was, there Compaxy, .
9.1s no. allegatmn made of a sale below the agreed rates.. The only..
l'fa.llegatlon is that such a sale was threatened. .This might justify .

“a suit for an injunction ; it could not give a rlght to damages,

fIn any. event the Court could only assess damages up to the date -

*of the sult. _ Where there is no breach, but-a repudiation of an-’
fagreement a, party cannot affirm the aorreement as subs1st1ng,

ask for an 1nJunct1on and at the same time sue for damages for ‘

future breaches if commltbed Mansuk Das V. Rangayya®, -. :
: Aparh from.- this the aateement of March 15th was v01d by
“'wrtue of sections 23 and 27 of the Indian Contract Act®, - Seo -
" Qatkes 8‘ Co: v. Jackson®, Brakmaputra Tea Company, Limited v.:
" Scarth®, Maclcenzw v. Striramiah®, Sadagopa v. Mackenzie®,
—:‘NW Al Dubask v. Abdul 41i®, Haribhai v. Sﬁamfah(s)

‘z

g .Z?owndee, .anmy and Aston with the Advocate Gteneral, for the’
:respondents t—In Englend a rule allows for relief not’ speclﬁcally
:-asked for. In Ind1a it is usual to insert a clause asking for
"¢ further and other relief”” But in Callianji v. Narsi Tmcum("’
-f'!su'ch relief Wes granted though not specifically asked for, - -
. The breaches by.S. B, Fraser- & Co. gave rise to contmumg
'da.mages These damages could be assessed up to the date of the
‘decree Hole v, Chard Union®; see also Read v. Wotton(n) ;.
“Nives vi Nivesid, Asregards Lioyd v. Dimmack™ there is no .
'.rea.sqn to suppose’ that damages would not have been’ granted up.-

:to the date of the- decree. o

o (1863)1Ma.d.H C.R.162 .- () (1892)19 Cal. 765, -
@ IX of 1872, - - (®) (1897) 22 Bom. 861,
@ (1876) 1 Mad 184, 0 . () (1895)19 Bom. 764, .

(9 (1885) 11 Cal. 546, - -(10) (1894) 1 Ch. 298,

®) (1890) 13 Mad, 472, -, (D (1893) 2 Ch. 171,

@ (1891) 16 Mad, 79, .. @2 (1880) 15 Ch. Ds 649,
N (13) (1877) 7 Ch, D, 598, - :




" “sa.Ie, and monopoly are in a'sense in. restramt of trade, but theyi
. donot come within the: provmons of the section : see Bmﬂmaputm
" Téa Cos, Lduy v. Scarth® 5 Charlesworth v. MacDonald® ot p. 116 ;
3 "‘__v"Mackemw V. Striramiah® ; Carlisles v, Ricknauth®.. A partml

restramt ‘does not mvahdate an aﬂreement if .such restra.mt s
: :necessa.ry for the probectmn of the parties: see Tindal;-C.. T, in

“Horner v. Graves(s) adopted-in Nordenfelt Vo Mamm Nordenfelt’

.:Guns and Ammunition Company®. -

. That this awreemenb was necessa,ry for the proﬁectlon ot‘ tbe

:’partles is admitted” on all sides. :

. Lastly. with referénde to section 23, it is 1mposs1b1e bo suogesb'

'_ thab public pohcy requxres that all commodities should. be ‘sold ag.

,'cheaply as?pos:lble see Mogul Steamship Gompany N McGregor

: Gaw r§” C’o (71

J ENKINS C J -—Dn ‘the 15th of March 1902 the present ht1-
gants, who then wete manufacturers and sellers of ice in Bomba.y,{
" entered mto the combma,hon agreement, on. Whlch thls sulc is
’ brouo'ht.

- It was thereby provided (1) that they should -carry ~ on’ busis
}, ness in concert until the 31st December, 1903 (2) tha(; a.fter that
: date the a.trreement should be determinable on notme "~.f(3) that:
' their sales’ should not be below certain minimum prices: (4) that
_the startmg of an opposﬂ;lon factory should from the commence-:
“ment. of manufacture and sale of ice by it, {;errmmaj;Q ’che agress:
’.,fment ) for the regulatlon of sales to steamers (8)” for the fur:,
: jmshmo' of accouncq (7) for contnbublom to a general fund (8)—
“for. the keepmg of proper accounts: (9) that; the’genera.l common
fund a,ccount should be made up and adjusted by Messrs Forbes
& Co.: (10) for the distribution of the common- fund’: (ll)ifor'
-}the dlétnbutxon of the manufacture ard sale-of i 1ce (12) for the
- continuance and cesser of the title of the. parties to parhclpate m;
“the. beneﬁts of the agreement: (13) that. except as- mentloned o’
add1t10ns should be made to the plant of the factones (14) tba.t:

Gy (1885) 11 Cal. 54, @ (1882)-8 Cal, 809;::
* (9 (1898) 23 Bomu 103. , " (1881) ¥ ‘Bing, 730:-
(a) (1890)- 13 Mad; 472. (9 (1894 A, C. 535 at pl 5494

o (1592) A. 0. 25 a6 p. 45.
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1_.the beneﬁts of the agreemenb should go to suceessors and assxgns
_and-(15) for the alteration,. modlhcatlon or renewal'of the agrees
= menb by mutual consent. ' S '

- By an‘agreement bebweén the same partles of even’ date, the .
Boumzpay Icr

' prxces for sales were fixed at Rs. 58 per ton to certain named

~contractors-and their successors, Rs, 64-7-6 to another class of -

fpurcha.sers Rs. 66-8-0 to smaller purchasers, and Rs. 68 to clubs,
. messes, hotels and restaurants, Very -shortly after this date
differences ‘aross between Messrs. 8. B. Fraser & Co. and the
-other contracting parties : for complaint was made that Frasers
“-had sold frosted ice in breach of the agreement. oAt
‘On the -23rd of May, 1902, Frasers wrote that they had been
advised that any agreement limiting their right to sell their

manufacture as they deemed fit was void, and they stated that -

from and after the 1st of June next they would commence to sell
ice at Rs. 22-8-0 a ton ; this was below the agreed rate.

This  was. repeated in a letter of the 27th May, 1902, and
- Messrs. Frasers called on the -other contracting parties to com-
mence proceedings against them to have the matter tested.

Notwithstanding this Frasers furnished statements of ice Czold
by them during May and June, and on the basis of them it would
‘seem that under the terms of the agreement if binding, there
became-due from them to the general common fund, at the date

of the suit, the sums of Rs. 4 903-6-10 and Rs. 3,358-5-8.  No -

jpa,yment however has been made,

- Under these circumstances the present suit was commenced by

. t‘he other contracting parties agmnst Frasers..

The plamt sets forth the agreements of 15th March 1902 the
sale of frosted ice, and the correspondence, in the course of which
Frasers intimated thelr intention to sell under the fixed prices. -

“-~In the 14th paragraph it is alleged that the plaintiffs say that

“the said agreement and sﬂb-agreement are lawful and are binding .

" on the defendants, and that the effect of the defendants S. B.

Fraser and Co. selling ice below the rates agreed upon, will cause
great damage to the plaintiffs, -

. In the 15th paragraph it is alleged that the accounts furnished
show Rs, 4,908-6-10 and Rs. 3,858-5-8 to be due, and that the

same are; unpald And in the 16th paragraph it is alleged ‘that
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the plamtlﬂ‘s have throuohout obserw ed and are 1ow observmg -

- the terms of the said ao'reement and sub-agreement, and the: de-
" fendants have had the benefit thereof up till the present time.

". Then the plaintiffs:pray for the following énd such’ further
- 'and other relief as may under the circumstances of this case seem . -
"hiﬁt to the Court:— -

Coxm_lg_'y.

-(a) That the defendants S. B. Fraser and- Company, their. :

-.iacents, and servants may be restrained by the order. and : 1nJunc- ,
“tion of this Honourable Court from selling ice to any petson at
'j_any lower rate than that provided by the said sub-adreement of :
'the 15th of March, 1902, as the minimum rate for sale’ to’ such,'
ff;person or-such other rate-as may from time to time be acreed to
- and mutua.lly ﬁxed under the said aureement and _sub-atrreement '
E by the parties thereto in such behalf. o

- (8): That pendmg tho hearing and final decxsmn of this suit or

,_.‘further order, the defendants 8. B, Fraser and. Company, ‘their

“agents and servnnts, may be restrained by like order and injunc= -
- tion as aforesaid,

'(¢)-That the defenda.nts S B. Fraser and Company may be .

:-sdecreed to pay to the plaintiffs such sum as to. this Court may. -
.seem fit by way of compensation for the damage’ sustmned or,
: hereafter sustamed by the pla1nt1ffs by réason of the said

defendants’ conduct. in selhnn‘ ice .at any. lower raté than that
,’prowded as aforesaid. :

“.(d) That for the purpose of estlrnatmg the amount of compen- "

-eatlon to be awarded to the plaintiffs as- aforesmd a,ll necessa.ry ~
.}accounts may be taken and enquiries made. -

0] vThat_the defendants S, B. Fraser and: Company'bev;deéreéd
: te pay to the Pool fund, mentioned in 'the said agreement; in -
- accord“nce with the terms théreof the stms of Rs, 41903 6-10
Vv‘and Rs. 3,358-5-8 in paragraph 15 hereof mentioned,: together
~with interest on tho said sums of Rs. 4,903-6-10 at 9" per cent.
“from the 16th Jung, 1902, and on'the said sum of Rs. 3,358-5-3 at
.the same.rate from the 10th day of July instant till payment

(/) That the defendants 8. B, Fraser and Company.be decreed

A to pay the plaxntlﬁ's costs of this suit,

“The defendants put in a written stntement denylng ‘their liabi-

'—':hty ‘on the grounds therem uppenrmg, and ultlmately the casex
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came-on  for. heanng before RuSsell J when the followmg 1ssues ,

were raised :— -

afrreement bmdmg on: the plaintiffs and the- defendants ¢

2 Whethers the defendants were not induced to. sign. the szud:'. . MANUFAC-
A and B to plaint by the representatmns of the plaintiffs.or their ConPANT, :
agents respectmg as -alleged i in paragraphs-2—6 of- wrltten states- 8 S

ment or any of them 2

8. - Whether the smd representations or any of them were true ,-'

-in fact ?:

P Whether, 1f last two issuesare decided in defendants favo ur, '

'the defendants are bound by the agreement?

5 ‘Whether the agreement in A and B is g~ vahd acrreement

m law and blndmg on defendants ? -

.-6.: “If not, whether the plaintiffs are entltled to mamtam thls _

) sult on the sa.ld agreement 2 -

A Whether the plaintiffs ha.ve performed thelr part of the' |

agreement as-alleged ?.

.8, -, Whether the plaintiffs are in any event entltled to speclﬁc

,;performance of the said agreement? . -

9, Whether ‘the allegations in paxagraphs 4——-6 of plalnt a,re».
- 1e1evant to this suit-and, if so, whether they are correct?-¢..r -
~10."" Whether- the allegations in paragraphs 7==9 of plamt B

'_-, are relevant to this suit and, if so, whether they are correct 2

3 *.11." ~Whether- the ‘defendants are mot to Le entitled: to have .
’ removed from the- appendlces to plaint and from the files of the
* Court a,ll documents ‘written. without prejudwe as”in paragreph »

,’ 14 of, wntten statement submltted ?:

12, Whether the defendants are not ent1t1ed to have‘

paraoraph 13 of plamt struck out and that 16 cannot be
. decxphered? ,
180 Whether allegatlons of plamt 50 far as they are mcon-'

srstent w1th those in written statement are correct? S

*'Whether, plaintiffs are entltled to any damacres?
15 General issue. ‘
184" Whether the aureement 1f otherwxse bmdmg, d1d not come
to an end on the date and under the circumstances stated in the
. supplemental wr1tten statement or at any other and what date?

177

1004,
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S Whether the agreement in A and B'to plaint was’ ever an
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17 Whether the . plamhffa or any ot them h'ue imled o
perform the agreement in thet they have sold ice at less tha.n the '
agreed rates? o e v .

. 18.. Whether the 2nd and 3rd defendants decla.red to the lst-

Y_Jplamtlff -and 1st defendants at or immediately after -the
-agreement of 15th March 1902 the contract between them and
- Namdar Ardeshir made[in August 1901,

-19..- Whether, if such contract was declared to the lst pla,mtrﬁ' '

V’{.vthey ‘comimunicated the same to the 1st defendants? “~ - *-

.20, Whether the plamtlffs are entitled to recover in thls suit

from the Ist defendant any contribution of the Pool fund whlch.
fma,y be ultimately payable to the 2nd and 3rd defendants ?..

.21, Whether the 1st defendants were not aware - of the:

\ ‘nwreement between Namdar Iranee and Nowroji Bomany Ida.wa,la.:
*.,before the agreement of 15th March? - .~ . -~ ™ -

In the course of the hearing it came out that Messrs. J a,nd J ‘

" Moir had committed a breach of the agreement, and on the.

o dppllcatlon of the plaintiffs they were made defendants mstead
. of plaintiffs. ~ ..~ . : e TR T

. The result of the hearing was that Russel] J., passed in- favour.

- of the pla.mtlﬁ's the - decree, from which the prese’nt appea.l is-
; preferred : g

Mr. Lowndes mtnnated in the ﬁrst instance that he proposed to'

"if»take the objection that no decree had been passed, from which
- ;an appeal would 11e, but it was ultimately agreed that we, should
;proceed with the case and decide it on the merits. . = - -0

. The first pomt therefore with which I will deal is whether the

~:j'ao'reement is v01d under section 28 or section 27 of the Indian’

Gontmct Act, and it will be convenient to conelder the agreement

“" in relation to section 27 first.

_-That section provides that every aoreement by Whlch any one

7is restrained from exercising a lawful professmn s trade or: busmess :
,' oi‘ any kmd -is to that extent void.,

- The scheme of the agreements was no doubt to hm1t compet1t1on -

w and keep up prices; but that -does not necessarxly bring them .
' within  the- terms of section 27_ to succeed i in the defénce under’
= that section Frasers must establish that the present snit-is;one: '
~ to enforce an agreement, whereby some one is restrained from -
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;exe cxsmrr a ln.wful professmn, tmde or busmess of any kind.

-It*is- necessary therefore to see how the agreements carry out.

?-jthen: schemes:. they do.this () by forbidding underselling ; (3)

%by esta.bhshmg a-'scale of manufacture and sale; and (¢) by:

‘imposing-an -obligation” to coniribute to'a common fund, The

-present suit i is concerned only ‘with (a)-and (¢) : no complaint is.

made of any infringement 6f (3). Now let us see how far we-

fjare cconcerned with (), or in other words how far, as'matters .

hayve developed 1s undelse]hm an aﬂ'ectlve busxs of cIalm in the
fsult. SRS S ’ -

“ The first praye1 dlrected to ib-1s that for an m3unct10n bul;
before decree, that’ relief had ceased to be appropnate, as the

period. of the agreements had expired.. The' remaining and only '

‘other prayer under this head is for damages and Mr; Lowndes

‘has argued that these damages’ fall under two heads, (1) the loss. -
resultmg from the filching away of customers and (2) that flowing

fi:'rom the failure’to contribute to the general common fund,
The. difficulty -of "establishing the first head -of -damages is-

"_ovaiis, and it has been admitted before us that no- attempt ‘has-

. been ‘made to'prove it ; so we only have to consider the second,

“ But that' obviously is'not a consequence of any breach of the ,
prohlbltlon on. underselling, the loss arises (if-at all) from the-
“failure to perform the oblmatmn of contrlbutlon 1rnposed by

“clause 7 of the aareement

- But by:clause 7 none.of the contractmcr partxes can’ be sald to .
'be restrained from exexfclsmﬂ' a lawful business, so that, even.if it -
“could be argued that any of the provisions in the-.agreements

.come- within section 27, itis.clear that clause 7 is free flom this

-~ yice, and' the agreement to the extent of the oblwatlons theleby :

: 1mposed is not . void. .

- Therefore section 27 affords no answer to the sult 80 fat a8 1b is

' based on Frasers failure:to contribute to the common fund."

* I do" not say. that- the. agreement does in any respect come
 within the- mischief -at. which' section 21 is aimed. It is un-
- necessary to decide that point, for even if it be assumed for the
" sake of argument that some of the clauses of the agreement are

afvoidéd by that section, still.clause 7 is not.so connected with

 them as of necessity to follow their fate; and that a clause may.
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1004 in such clrcumstances be treated a$ good noththstandmrr 1ts
_surroundings is shewn by’ Collins v. Locke®,
S .. Nor do I think Frasers’ position is bettered by section 23 of
Bowray Tox - the Contract Act. What is there relied on is the provision -that
MaxuEAd- every agreement of which the object or consideration is opposed
_ Coxeaxy. - to public policy is void. - So far as restraint of trade is an in--
' " . fringement of public policy, its limits are defined by ‘section 27,
“and ¢ apart from that I'see no ground on which Frasers .can in-
* voke the-aid of this rule of law. “Public policy,” it has been
said, “is always an unsafe and treacherous ground. fot«~leéa1-
~.decision ” per Liord Davey, Janson v. Driefontein®, “and- Sit
‘ Georoe Jessel remarked- in Printing and Numerical Regutermg
- Company v. Sampson® it must not be forgotten that you arenot_
" to extend arbitrarily those rules which say that a given contract is
“-void,as being against pubhc policy, because, if.there is one thmg
~-which more-than an_othet public policy requires, ‘it is that men
“ of full age‘and'competent understanding shall have ‘the ‘utmost
. liberty of contracting, and that their contracts when entered into -
\ freely and voluntarxly shall be held sacred and shall be en’forced
by Courts of Justice.”
/Tt lies on Frasers in this case to show. the Court that the qulc
s  based on an-agreement opposed to publlc policy, and, in: ‘my-
-opinion, they have ‘completely failed to discharge this’ burden
= But.then it is contended by Prasers that the combmatlon
' _agreement has been rightly avoided by them, and they rest their
';'vclann to so avoid it first on breaches of the agreement- by the
. other contracting patties, and seeondiy on mlsrepresentatlon. o
- : The only breach that has been established is on the part of
Moxrs, and as soon as that came to light, Moirs were made de-
" fendants, instead of. plamtlﬁs. No breach by elthet ot the pre-
sent plaintiffs has been proved. :
- I know of no authority which supports the argument that
b,'Mou s breach of contract.furnishes Frasers with an answer to
_ the present plamtrﬁs claim : no case or section of the' GQontract --
-Act has been cited to us aseven lending any colour to this, view,
- and Ineed hardly pomt out that there 1s 0. aiﬁmty between

FrASER AND
- Co urmr

m (1879) 4App Cas, 674 o (z) (1902)A C, 4842k p. soo. e
L@ (1875)L R. 19 Fq, 462 atp 465‘ o
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thls arvument and the propoextlon, that 1tf two persons execute ™’ T

'deed -on7the’ falth that. a third person will do so, ‘and that is 5
:knowk %o other partles to the deed, the deed} does not bind in
equity. if - ‘the ‘third- refuses to. resexecute ( Luke v. South Kene
"amgton llotel C'ompany(”) .Therefore 1 hold that Moir’s breach - MaNTFAC-.
of. the aoreement did not entltle Frasers to avoid it as aga.mst” ’;ji'c.mmv
the pla,mtlﬁ's. Andnow I will consider. whether Frusers ‘have .

Ltmade good thelr plea of mxsrepresentatmn as seb forth in para.- :

"graphs 2,.8,4; 5, and 7 of the written statement.

oI will be seenthat misrepresentations are here alleged to have?’?
'been mude by Mr. Forbes. and Mr. Hamilton as to§ the output
,fcapacxty of the- -Bombay Ice Manufacturing. Company, by Mr, -.
.,Thompson as to -Moir's output capacity, and by Mr. Chabildas -
as. to his, but the argument before us has been limited to ‘Thomp- -
son’s alleO'ed m1srepresentatlons a8 bemg typical ‘of - the others,
“and: s0 it is w1th h1s allerred mlsrepresentatlons alone that I need'.-

: deal

_-fthaf: wln ch is nob true, though he believes it to be true.

;’senta.tlon SRR : S

Therefore Frasers must among other thmgs show (1) that
.'_Ethere was 8 posmve assertion by Thompson ; (2) that it was not'
“ true; (3) that.the assertion wasin a manner not warranted. by )
'l‘hompsons mforma.tlon (4) that but for the-existence- of the
mxsrepresentatlon Frasers consent to the contract would not

(1) (1879) 11 ch. n 121 8t p. 125

Accondmg to sectxon 18 of the Indmn Contract Act mlsrepre- ;
sentation-means and mcludes the posutlve assertion in a- manner °
~not -warranted by theinformation of the person ma.kmg it ot‘

i And sectxon 19 provxdes that when consent to an agreemcnt 1sl:'
i-v;ca,used by mlsrepresentatlon, the agreement is a contra.ct ‘void=
“able at” the . optmn -of the party whose consent was so’caused ;*
._‘but the contract is'not vo1dable, if the person whose consent Wasf ".
80" caused had the means of discovering the truth with ordmary' :
delxgence. It is explalned that a misrepresentation which did not -
cause the consent to a:contract of the party to ‘whoin it was
- made does not render the contract voidable, Section 14 provides
" thut consent is- ‘said to be caused by mxsrepresentatlon, when' it:
~ would not have been ngen but for the ex1stence of such nmsrepre-'
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have been given ; - and: (5) that ‘his prmclpa.ls are. aﬁected by

~ Thompson’s. assertion.

The representation . ascribed by the wrxtten statement to

’?Thompson is that Moir’s machines were capablo of producing an

average output of 17 tons. per diem. The first difficulty with

~which we are confronted i in connection with this statement is to
- _define its meaning. - : - C

. Mr. Lowndes has pertinently asked over what perlod is the

.average to be taken, It is not suggested that it should be for a
" whole year ; but if not for the whole year, then for what part of |
* the year; for that.the capacity. varies with the season seems elea.r. .
" Mr. Burkitt, an independent witness, says' “the actual output

- depends according to a number of circumstances, temperature of -
- the condensing water, the density of the’ brine, the amount- of
“ammonia in your receiver, the quality of the chemicals, ~ Quality
..of chemicals is the most important factor. What we could make

in 48 hours in February would take another 12 hours to make in -
May. The output depends on the way .the machine is looked

- after decidedly. An old machine, ‘would turn out much less than -

anew one. This would be owing to the state of the _parts.

" After a few. years the parts get. worn out and must be renewed.

The clearance of the compressor is an’ important pomt that is

- one of the most important points—it must be kep at the least
 possible amount. This depends on the machme. The exiomeers
- must see it is kept o’ '

- So we see that not only is the Workmor dependent on the seq- -

. son of the year, but on a number of other circumstances, and we "
* are thus left in doubt as to the basis on which the alleﬂed repre- '
. sentatxon was accepted by Frasers. ~ :

_ But apart ‘from this I am of opmxoh that the onus of provmo- .

- the falsity of the representation has been in no way discharged. -

- Frasers say that Moir’s machinery did not during, the com- -

- bination” agreement turn out 17 tons a day, though on one -
.}"occa.sxon the demand for ice was in excess of- the eupp]y, and

- coupling this with section 105 of the Evidence Act they .contend |
" that they have made out a jarzmd JSacie case, which casts on the
other side’ the obhgatlon of proving aﬁitmatlvely that Moxrs

factory has an output capaclty of 17 tons a day

L
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But th1s contentlon cannot stand ; the mere cxreumstances that ™.
;.fMou‘» have not turned out-17 tons a day during the cqmbmatloni’
v agreement in my oplmon proves nothing : as a matter of fact we "
;-'ﬁnd ‘that durmg the same. period Frasers did not turn out the ..
quantity’ reptr esented by them to' be: thexr output capacity; and;-

lthey do not f01 that reason - sug, ggest. that their - output capa01ty~ - COMPANY.S

was overstated o

-At the same: tnne we have Thompson S emphatlc statement
‘j".tha.t Mou 'S machmes have an output capacity of 17 tons a day. -
" Isce no reasorn to dlstrust this statement, and I certainly'donot*
ﬂthmk that Frasers can successfully claim that in the absence of .
‘an-actual test. substantiating this statement, it should be - held’

' that the 1epresenta.tlon made by Thompson was nob true,

_ In this- connectlon it is to be noticed ‘that both Moirs’ and Mr.

Chabxldas were in favour of a test being made : it was. only ‘the -
-'Bomba.y Tce Manufacturing Company that declined, and so far as_
they .were concerned thé - evidence is clear that Mr. - Torbes -
~throughout rejected -the suggestion “of output bemg the. govern=

ing factor in deﬁnin& the terms of the combination agreement,

~ Hven if. the assertion made had not been true, that would uot
uhave sufficed for Frasers’ purpose, unléss it was -also made'in a -
- manier not Warmnted by Thompson’s information.. Now what :
\‘Was the mformatlon on which the assertion was based? It Was.

: _the past working in. the ordinary course of busmess. o
. This. must- have been known to Frasers: it was the warrant
_A'for their own assertion as to their output capacity : and there is

'no sugge’stlon that any one supposed that the -assertions were’

meant, to- represent actual: results over any larger pemod of con«
-tinuous and unbroken Workmg than would oceur in the ordmary
- coursé of busmess S . S

In the view I have exprcssed it is not ntcesqary to cons1der,
N whether-I‘rasexjs_ consent would or would not have been given
- but for‘the representations alleged; it is however signiﬁcant
.that throuohout the - preceding eombm'xtlon agreement between
: Frasers ‘and Moirs, the former never took the trouble to ascertain
“the latter’s. output capacity-and that in their letter of the. 15th
May, 1902, Frasers - distinctly say they disbelieved Hamilton’s

‘assertion ‘as to- the capnclty of: his Company & machines, a dls-
R
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.. - . .that Frasers have not established any misr epresentatxon entlthno- )

: them to a.v01d the combination. ameement

THE INDIAN LAW RLPORTS. [VOL XXIX. ‘

T refrain however from dlSCllSSlIlO‘ ‘this- matter turther, as it re-
lates more to the representatlone attributed to the- Bombay Tee *

- \Manufacturmg Company, than those made by Thompson, with

whlch alone We are-in the circumstances concerned and. I hold

As by anangement the- issue of: mlslepresentatwn is” deter-

~> mmed by our findings on the casc alleged against. Thompson I’
.-refram from expressing any opinion as to Mr. J ustice ‘Russéll’s
.f.v1ew in-relation to the alleged fabrication of books: -

. The next point urged on the part of Frasers is that Russell J.,

:'vvsron01y allowed -the plaint to be dmended by  making. Mous R
“defendants mstead of plaintiffs, but, in my ‘opinion; he was
" within- the: hm1ts of his discrétion in makiog that order and I
- therefore. thmk we ought not to interfere,” ‘

- The.next questlon for dlSCllelOXl is the propnety of the decree

"paSbed by Russell, J.

-1 bave already pomted out that the termination of the- acrree-

B ment during the pendency of the suit made. bhe relief of 1n3unc- .
f tlon at the. hearmg inappropriate, and -that no ¢ase- for’ damageg ,
N by way. of compensatxon for undersales by I‘rasers had been nade
'f‘.out - So the only relief claimable was in respect of the fmlure

,by Frasers to contribute. to the genexal common tund as stlpu- ‘

lated in clause 7 of the combination agreement, -

At the 1netxtut10n of the suit- only two monthly contrlbutxons

,._,khad accrued -due, and they are the sub_]ect of pmyer (e) of the ..

;- Plaint - No SPemﬁc PT&Yer is made , with renrard to any other .
ijstalments e o :

““From. Mr; -Justice Russell’s Judwment however it w‘ould

L‘-;uppeﬂr that he thoucrht subséquent contmbutlons could “be -
'f-;_1ncluded in. this- suit, though his decree is s0 worded as to
?"'z'lnmt the’ -aceount to. contributions. ansmo on’ sales by the
_i'."defendants Flaser and’ Company But I‘1asers transferred
" ‘their business in. August 1902 to alxmlted Company, s0" that
" the’ acconnt -directed by the -decree Would not exténd beyond
_‘_"»or mclude contnbutmn accrued later than that date for the
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.lnmted COmpany to whom tne transfel‘ “was made isa dlstmct.”
_-Iegal person and- the’sales by it would not be sales: by Frasers."

that accxued before suit brought. -

“Mr.- Lowndes endeavoured to Justlfy the acéount dlrected*j.
'by Russel] T, by arguing that the Telief was- appropriate to the. -
prayer in respect of « the damage sustained,” or  hereafter ~
_sustalned by .the plzuntxffs by reason of ‘the said defendants’- .
‘conduct in selhng ice at any lower rate. than that provxded as
aforesald > in pzuagraph (¢)-of the prayer to the plaint and..
nthat the damages awarded after the mstltutlon of -the’ suit .
were i n respecb of a contmuous cause of action a,nd so properly -j

",mcluded in the decree. o : y

But this- alleged damage by reason * of Frasers faxlure to .
contnbute to the General Fund; flows, not from ‘any’ under- .
- sales,-but from a bleach of that part of the agreement which
",1mposed on them an ‘obligation to contribute to. -that fund, so
“ that even’ 1f (as hds been argued) damages can in this Court be B
1'awarded in respect of a contmumg cause of action up to. the
decree (a, pomt on. Whluh I express no opmmn), it'is 1mposs1ble ‘

" to ‘treat - subbequent successwe accruals of "an - obligation . to

" ‘contribute as falling within thab description. ", ‘They are,in the
cxrcumst&nces of this case, all as distinct from each other -as-
< guccessive. mstalments of rent and these . clearly cannot be-

‘awarded .in‘a suit where they have accrued due subsequently. to.
its mst.ltuhon (see Balaji Sitaram Salgavkar v. Bhikaji Soyare ;

. Kanolekarm dand Skeo.Skunkur Sahoy v. Hridoy Narain®,-

It mlght have been otherwise. had the plaintiffs treated Frasers :

-refusal to perform the agreement as entlthnv them to put an end_

;vs'5'15'l(issn\s_.issxﬁisi‘é4"ét'p;»i67-- (“)‘(_188’2)9‘C.a‘1-7i'14311
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*fi'. oot
}Though i;he pla,mhﬁ's contend.that they are “entitléd to relief - . -
in" some:: form or ‘ancther ‘in respect of the non—payment of all;_'v"‘ %om;,u og
‘contnbutxons ‘that " accrued, or.ought to have accrued, up to the'

‘end ~of ‘the agreement, no- appeal has ‘been presented by ‘them *
“from this. part of- the deczee, so that the ouly- questxon ab ‘issue
1between the: parties .is’ whether the: pla.mmffs can claim'in’ this
suit in respect of contributions that acerued~ up to.the date: of

_the: tranbfer in August; or, whether they are hnuted to those'-'
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1904 - to it: bub so far from their havmg adopted that line, the
'._"m plamtlﬁ‘s insisted on the contmuance of the agreement. and, of
C°’§'m ‘this they have furnished the strongest testimony by their praying
T“E’I _for a permanent injunction, and obtaining an ¢iferim order,
: Bfﬁ];ﬁméz restralnmrr the defendants from underselling, * :
ot I therefore am . of opinion that so-far as contributions are
B -concerned relief must be restricted to those that accrued before
- suit, and I further hold that no claim can be ‘made in respect of
- the sale of frosted ice. The plaintiffs cannot recover the Whole
~of.each 1nstalment but only damages for the non-pa.yment
" Inthe view I take it is unnecessary to discuss the effect of the
' transfer by Frasers to the limited Company and the development -
by the P. & O. Company of their -ice busmess, -as bobb are
: subsequent to the suit.
" From the course which the case took before Russell J » We hav :
1o cvidence of these damarres, so thatunless the partxes can ‘come
10 some acrreement an enquiry must be dlrected. -
Attorneys for the appellante Mess;s. Payne amZ 00. :
I' Attorneys for the respondents Messrs. Crmgw, _Ezmcﬁ amZ Owen
“and Massps. Smetlmm, BJrne and Noble.
A H. S A
I’RlVY GGU NCIL
pok BOMBAY-BURMA TRADING CORPORATION (PEmmms) 0
11904, , DORABJI CURSETJI SHROFF (OPPONENT)
Nov. 17,18~ g
. DO::MW 19, [On appeal from the ngh Court of Judicature at- '_Bombay]

quahﬁcatzon of—=Meeting qf i

: sharcholders to alter Memorandum of Assocmhon— Valwhty qf wtes gweu .
by proxg/—Act XITof. 1895 p .

By a power of attorney dated 14th Octobel, 1881,"someé of the shaleholders in
the appellant Company appointed and authorized certain specified- persons, “and
" all _persons Who at any timo during the eontinuande of these powers ‘cf attorney =
“may_be partners in the firm of Messrs. Wallace & Co,; of Bombay, however
that firm may be conshtuted . and in the absence from Bombay ” of

B *Pmyent.-—-Lonn MAGNAGHTEN, Lorp LINDLEY, Sm ANDREW SCOBLE,
. AND Sm ARrTHUR WILSON
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