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SHIVABASAVA (PLAINTIFF) v SANGAPPA (DJQEENDANT)._
[On appeal from the High Court of Judicature at Boinbaj.] :

Second appéal—Grounds qf appeal —Reversal by High Court on second appeal :

of lower Appellate Court’s decision—* Substantial error or defect of pro-

cedure "— Civil Procedure Code (Act XTIV of 1882), sections 584, 585 —Suit
to set aside adoption-—Question whether adoption was real and binding, -

" In)(a sult in which the plaintiff prayed that it mlght be declared {hat the

defendant. was not her properly and legally adopted son, that the eeremony of
adoption did not take place, and that- if it did it was ineffectual and invalid
owing to misrepresentation, coercion and fraud, the first Court found that there
- was a real adoption binding on the plmnhff The lower Appellate Court found

that though an adoption- had taken place it was not, and was not intended to -

_be, a real adoption, but was a sham transaction entered into by. collusion

for the purpose of deceiving the Government, a case which was not set up, by 4

the parties, nor warranted by the evidence.

Held - (aflirming the decision of the High Court), that such a dlsposal of the -

‘suit was a “substantial: error or defect of procedure” within the meaning of
section 584 of the Civil Procedure Code (Act XTIV of 1882), and that the High
Court therefore had jurisdiction to set aside the finding on second appeal.

Anangamangari Chowdhrani v. Tmpura Soondars Chowdhrani\) ; aud
Durga Chowdhrani v. Jewakir Smgla Chowdhri‘2), referred to.

'APPEAL from an mterlccutory ]udgment (December 2nd 1896) ‘

of the High Court at Bombay which set aside a judgment (August
~2lst 1896) of the Assmtfmt Judge of Bijépur, and flom a final
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VAmmgavda, who died .while a minor in 1876. ‘He left no issue -

-~ and the. plaintiff was the sole heir to - his estate whlch mcluded

. Desgat and  Patilki Vatan lands -and other property, of . thch A

- after her husband’s death, sbe was in possession, but; bemg a.}

_the apgellant's suit. R e
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)udgment (August llth 1897) of the same H1oh Court dlsmlssmg :

The suit was’ brouovht by Shlvabasava the W1d0W ot onei?

parde lady and unacquainted with business, she left the whole
‘management of her property to her Mukhtyar Hanmant Kudagh."

. The Desgat Vatan was subject to the Gorden settlement (which -
-provides that. Vatans shall be continued without objection so

long as there is any male heir in existence), and in I‘ebruary,f

- 1885, the Government of India issued a Resolution directing that .

all Vatans subject to the settlement should be entered in the:

. names of the nearest male heirs, Accordmgly in April, 1884,

the - Mémlatdir  of " the ta.luq in which the . plaintiff’s - Desgat "

" Vatan was situate issued an order d1rectmor the plmntn”:f to attend
~ and state who ‘was the male hen to her Desgat Vatan, .. '

- In her plaint the plam'uﬁ' stated that she thereupon consulted‘:
her Mukhtyar and- her relative Ramappa, the father of: the:

- defendant Sangappa, Who represented to her that by reason uf:'

‘the above -order she was in danger of losing the Desgat Vata,n :
and that the only way to protect herself from such loss was to

~ go through the form of adopting a son; that- they further?
‘-represented to her that the son so adopted ‘would be entitled on

- her death to the Desgat ‘Vatan, but that she would continue in

. the full enjoyment of such property during her life and would -

retain full power to.dispose of the remainder of her ‘property -

" ‘both during her life and at her death ; that belna Jignorant of
‘her legal position and in fear of losing hér property, and haying :
- no separate or. independent advice, but having full conﬁdenceﬁ

in the represantatlons and advice given to her by Hanmant and :
Ramappa, she- on 15th June, 1885; went through a., form. or_

.ceremony by which she purported to take the defendant Sangappa

as her son, and subsequently signed a memorandum dated 15th

- June; 1885, and a further documenb dated 24th June, 1885 stf.mtmo' ',
_that she had adopted him as her son ; that affer the ceremony “
. the defendant ‘went to hve W1th Ramappa, and was at no 'me
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'.'“frecelved 01 treatcd by her as her som, Or a3 ‘the son of her late ‘1900 5
- husband, nor did he perform any of the religious rites: Whlch ‘an m;'
: adopted son ought to perform ; that in 1889 Ramappa on behalf .
- of the defendant clainied to oust the plaintiff from the whole of
“her property ‘and that thereupon for the first time she took
"ploper advicé as to her rights, in consequence of which she found
“out, as she alleged, that there was no real or valid adoption by
; hel ~of the defendant. She stated that the ceremony which took
-'pliicejpinlz’ith June, 1885, was not a legal or proper ceremony of -
adoption aécording to the law of her (the Lingdyat) caste, the
‘eeremony consisting only of a gift of the defendant by Ramappa -
to-the plaintiff as her son (and not asthe son of her late husband), -
-and not being accompa,med by any sufficient religious rite; and: -
that’ there was no religious motive for the alleged adoptmn ; that:
it was never intended or understood by the parties that the y
‘ceremony should constitute a real adoption, and that she went.
- through the ceremony without understanding its effect, Tho
. -plaintiff further alleged that the repreéentations of  Hanmant
and Ramappa which induced her to go through the ceremony .
- were untrue; that she foundthat she had been in’ no danrrer
of losing her Desgat Vatan or other property ; and that if-no”
_ adoption had been made she would have continued in full enjoy= -
- menlt of her property, whilst the effect of the adoption (if valid) .
“was to depmve her of the power of deahng Wlth or dlsposmo' N
: of it.
The prayer of the plamt was for a declaratlon (@ that the
3 defendant Sangappa was not the properly and legally- adopted
son of the plaintiff; (5) that the ceremony of adoption did not
take place ; and if the defendant should contend that it did take -
placé, it might be declared that it'was ineffectual and invalid ..
" owing to the mlsrepresentatlons and fraud stated in the plaint..
" _Ramappa was appointed guardian ad Zuf_em of the defendant,
and put in a written statement which supported the adoption as -
, be‘in'g valid,-and denied fraud or misrepresentation. L
“The issues are set-out in their Lordships’ judgment. .
~The suit ‘was heard by the Subordinate Judge of Bgalkot, -
E who on 22nd J une, 1892, 'held " that the adoptlon was real and
f vahd so. far as the Desrr'xt Vatan was concemed but t.hat tho

T meArrA '
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- ‘adoptlon would take effect only after the pla,mtlﬁ’s death, -

. “The case as pleserted in n this Court dlffered from tha.t set up in the lovmr

THE INDIAN LAW REPORTS [VOL XXIX

. plamtlff was cntrb]e(l to a declarutlon tha,t as regarded the Patllkl :A
Vatan and the other:. property not, being Desgat - Vutan, the

Both parties appealed to the District Court of Bgzipur. .
" The Assistant J udge of -Bij4pur formulated three i issues. whlch .
are set out .in their Lordships’ judgment. On the firsti issue he’ .

‘;found that there was not a real adoption. . On, the second issue he -
- recorded no. finding, On the third issue he found that the

plaintiff was entitled to a declaration that the adoptlon was not

- real and was invalid, The materlal portmns of his Judament
‘were as follows :— :

Court, in that the allegatlons of fraud and wxlful misrepresentation were. with-
drawn; Plaintif’s Counsel ‘admitted that a formal and regular adoption did in
fact take place, and did not endeavour to prove that plaintiff’s assent thereﬁ)
was obtained by deliberate fraud. He argued that the adoption was a: mere
sham that plaintiff’s assent Was “obtained ‘unider s misapprehension as to the
offect of carta,m Govemment orders—a mlsapplehensmn probably shared by
the deferidant’s father and ‘advisers, and that plaintiff, a young gosha widow,
was not aware of the full ¢ tonsequences of her act. On these grounds;and on
these gwunds alone, he asserted that the adoptlon was null and void. Defend-
ant’s Counsel, on’the other hand, addressed “himself to the task of demonstmtmg
the general bond fides of the whole transaction. In concludmg these pro-
Timinary remarks, I need only add that the case’ now put forward on behalf of
the plaintiff, although receiving less attention’ in the lower Court than the-
allegations’ of -undue mﬂuence and frand, is fnlly covered by t the assertions i .
the plaint. P]amtlﬁ pleads that but for the mlslepresentatlons (nob necessarily
wilful) made to hel, and but for er i ignoranee of the’ effect which an adoption -

would have on: her posxtlon and nghts, she Would 16t have consentcd to the
neasure. , ‘ :

e I _)_";_

T % Tssue 1.—11: 18 necessar yﬁrst to arrive at a clear understandmg of the meanmg '

" of this issue. Itis admltted that a formal and regular ceremony of adoption took'

place, that a deed was duly executed. and reglstered, and that effect was given

~ jin the records of Government to some of its legal consequences. ‘The question -

may be expanded thus Was all this transaction a bond ﬁde receptlon by the-
plaintiff of defondant as her son; or was it » mere sham, in whieh both parties

. colluded in order to avert certain dreaded’ contmgenmes? SRk *‘
"Ifind it clearly proved . therefore that the act of -adoption was.a transaction”
- into which the parties entered with the- sole object of a,ve1tmo {he threatened-

transfer of the Desgat Vatan from the plamtlﬁ’s hands, -and >that “this- was '
understood between them at the time: that the ceremony performed and the
papers executed by the parties did not constitute a bond fide receplnon by the .

. plaintiff of defendant as her ¢on, and that there was therefore noreal adoption. N
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“Havmg a1r1ved at the same concluswn on the facts as that held by the
Subordmate Judge, it is necessary that I should justify my action in interfering.’
with his findings'and order. He has found that the deed of unconditional

- adoption was obtained by fraud, but that the adoption is valid qua the Desgat -
Vatan, evidently meaning-that the omission of the condition that it referred

: ‘solely to this Vatan was fraudulent. ' Or perhaps I may define his meamng"‘
better as a conclusnon that plaintiff intended to make.a conditional adoption,”

and that defendant’s fagher fraudulently caused her to execute an unconditional

‘deed. In the first place, I do not think this warranted by the ev;dence Look- .
 ing at the probabilities of the case, I consider it more than likely that plaintiff

was as loth to make any mention of the condition as was defendant’s father.
B The deed had to go through the hands of " Government officers, and she

apprehended that any disclosure of its real purpose would defeat its object. -

- OF course, there was nothing really fraudulent in the transaction, that is to
" -say, she was fully entitled to adopt a son- subject to the condition that ehe
should enjoy the property. durmg her life-time: but it can be well understood
. that she dreaded the aspect in which it might present itself to Government.
There were the collateral heirs to be considered, too. In point of fact, two, of
‘them did subsequently sue the plaintiff, but they were met by the production
- of the adoption-deed now repudiated, and, I believe, ‘defeated. I am informed,

t00, that the law on the subject of conditional adoptions is in a somewhat .

. ‘indeterminate shape at present : and plamhﬁ if she had lerfal advice, may not

have cared 'to run the risk of dispossession by relying on a document of dubious -

legal value: = All the probabilities therefore point to the fast that plaintiff

. knowingly- éxecuted the deed in its present form.. Whatever fraud attached .
to the transaction did not ~appear on the surface, but, if exxstent, exlsted only

""in the navural father’s mind,
. “Nextly, the Subordinate Judge seems to ha.ve fallen into some confusxon

of ideas. Ho is evidently of opinion that the transaction was 3 solely designed:

. to defeat Government, and that it was understood between the parties that the
. adoption was to be purcly rominal, and yot he treats it as if it wero real and
bond, fide, and accords it full Jegal effect on the death of the plaintiff. . He has

_ fgiled to distinguish, I think, between the meaning of the adjectives real and .

. " formal. Because the. ceremonies were duly performed, and the deed properly
. registered, he thinks that the adoption must have -logal effeot : that because it
was formal, it was- necessarily real. ~But it i§ evident that the first mnecessary
and essential ingredient of a valid adoption is that the parties should be in
whole-hearted and honest agreement, the one to confer, and the other to assume,.
the full status of son in the adopting family. In the present case I find it ir-
- possible to affirm that the plaintiff -ever contemplated the receptlon of the
" defendant as herson. He obviously could not be her son gua one portion of
her property, and mot her son qua the rest: and I must therefore hold that
“the Subordmate J udge erred in aecordmg the adoptlon any Iegal value at al

The decree of the Subordmate Judore was therefore reversed

and the defendant preferred a second appeal to the High Courb. '

bHIVABASA'VA

SANGAfPA. .
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Tha,t Court (Farmn, C. J., and Haskmy, J ) after readmd the
remarks of the Aesxstant Judge ‘upon’ the meanmg of his ﬁrsb
issue, observed S S

B “Upon the ﬁrsh issue as thus expanded and explamed the Assmtant J udge s

~ found that the adoPtlon was not a real adoption, or, in- other words, ‘that’

Ramappa and plamtlﬂf in collusion went. through the ceremony of ; giving and

- receiving the defendant. in adoption, not intending thatthe should cease to be.

[

the son of the former or become the son of the latter, in order to deceive Gov--
ernment’ into the behef tha.t the defenda,w was the. adopted son of the B

¢ In-second appea,l it was argued before us for the appellant that tbe issne ©

"‘r‘thus expanded and explained was not anissue which the parties ever presented

- to the Court ; that the Court has in fact madea new case for the plaintiff which «

_ she did not make for herself ; and that there is no evxdence on the record to =

* support its finding. The respondent contended that the case thus made’ was -

- 'not s new one, and that there was evidence upon the record to support the -
'hndmg upon it, and that this Court has, therefore, no Jumsdmtmn to mterfere

_ with the finding of the lowér Appellate Court on'a question of fact. '

% While we are of opinion that the respondent is correct in contemhno- thaf
this Court, sitting in- second appeal, is not entitled to consider whether upsn <

~ the evidence before it the lower Appellate Court was correct or not upon a*

* question of fact, we donot entertain doubt that this Court would be acting
within its jurisdietion in holding (if the fact were so) that the' lower Ap- &

pellate Court had made a new case for the parties not warranted by the pleadings *
and evidence and in reversing its desree upon that ground ; or that this Court -
Wwould.be within its powers in reversmf’ the decree of an Appellate Coutt, if.:

" without any ev1denoe to support ity finding it reversed the decree of the Court*

of first instance.” The former would, we think, be an error of procedure on the*

© part of. the lower Appellate Court, which, in Durge Chowdhrani v. Jewakzr
" Singh - Chowdhri®, their Lordships. of the Privy Council carefully distin~~

' _guished from an erroncous finding’ of fact. The lattor is, we think, an error:-
- either of procedurs or of law. Their Lordships have dealt with it in ea_oh':

aspect.” In Hemants Kumari Debi v, Brojendra Kishore Roy -Chowdri(® .

8ir R. Couch in dehvermg the ]udgment of the Privy Council, says: ‘When',; :

the’ Jndoments come'to be looked ‘at, it appears that he’ (the District J udge)

. *has: reversed tho ‘decree of the first Cuurt in the absence of any ev1dence—‘

certainly in the absence of any evidence upon which he might- reasonably

“come to the conclusmn that the deed of compromise was not' for the benefit~

of the adopted 80T Thxs appears to'be a case in which, under the provision of :

the law that there is a- socond appeal where there has been a substantial error‘;
- or defect in the procedure of the lower Court, the ngh Oourt Was nght 111r

1y 896 L. R. I A. 122: 1. L. R. 18 Cal. 98
<@ (1890) TRy 17 1. A. 65 (69): T. R, L17 Cal. 875 (882)
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":Areversmg the decree of thio D1stnct J udge nnd lea.vmg, agit dld, the decree of the .

* first Court: . . « to stand?’ In Anangamanjart- Chowdhraniv. Tmpum Soondari’
Ohowolhmm 1) the propos1b10n is oxpressed thus: ‘Butit was in the. opinion :
ot their. Lotdships, within their Jurxsdlctlon to dismiss the ease:if they were

-gatisfied that thero was, as an English lawyer would express it, no ovidence to go -
“to the jury, because that would not raise a question of fact such as arisés upon

T 9040 d

SITIVADASAVA. ..
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the issue itself, but a question of law for the consideration of the J: udge’ We VI

- are, however, fully sensible that as.observed in Pertab Chunder Ghose v .
; Mohemim Purkait® ¢the limitations  to the power of the Court by sec- -

“fions 584 and 585, in a second appeal, ought to be attended to,and the appellant .

“ought not to be' allowed to question the ﬁndmg of the first Appella.te Court.

“upon a matter of faet.’

% “Such being the law as we applehend it, we ploceed to consider the obJeo-
hons raised by the appellant to the.decrees of the Courts below. - And first we
tdm ‘to see what is the case made by the plaint.: It is, as the prayer shows, an
'thernatwe one. - (1) It alleges that there was no adoption by the plaintiff of the
defendant in fact; (2) thatshe was a minor and eould not adopt (3) that, if her

1nform1ng the Government officials that she had adopteda son, and pretending

. that she had done *so and executing a deed of adoption and giving notice of it

"*10 the Sarkar amounted to an adoption, she did these acts under misrepresenta--

“tion and ecercion on the part of Ramappa with-whom her karkun Hanmant
“ was in_league,sand the adoptiou‘ was brought about by misrepresentation and
~frand. It would however, we think, be too narrow a construction of such a

plamt to hold thdt it did not seek to set aside an actual adoption on the ground:r ‘
.. of fraud, though no actual adoption is admitted in the plaint, The prayer.
. of the plaint, therefore, we think, fairly represents the substance of the -

- plmnt1ﬂ5’s case and summarizes the relief to which the plaintiff considered that

- she was entitled and the grounds- upon whlch she cla.lmed that she was entltled

Ltoit R N A

- . % This wag the case made for the plamhﬁ' that no, adophon took place-' ‘
v 'thatg under advice the plaintiff unfruthfully said that she had adopted the

: defendant and signed documents alleging the same fact; and that she acted
" §o'under fraudulent advice given her by Ramappa and Hanmant. The exact

‘significance of the form of the third issue is thus explained. - The Subordinate .
< Judge was therefore correct, we think, in the manner in which he'denlt with it -
. “Thisbeing. the case which the defendant had to meet, it appears to us that ~
. he met it when he proved that the adoption actually took place. - He had not to
' meet the case that he and the plaintiff in collusion went through an idle

; ceremony which meant nothmg, a state of facts which no one alleged. _He had
* of course to disprove the alleoatlons of fraud made against him. -
" “We think, therefore; that the Assistant Judge has decided’ the appeal

’before h\m upon a ease not made by ‘che partxes and that his judgment on that k

07 @) (188 Lo R AT, A 101 (120): 1. L. T 14 Cel, 740 (747).
© v @ (1369 LB 16 T 4,288 (239) : . L. R 17 Cal, 201 (298).
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ground cannot stand. Furthermore, we aro of. opxmon tha.t in the absence of

va ABASAVA -oral a.ssertloﬂ as to the adoption:being a sham in the sense attributed to tlnt

. -

knenu. o

expression by the Assistant Judge, there is no ovidence upon’ the. record to

‘support his finding. - The eir cumsbances on which he relies to prove it are all -

equally consistent with'a ﬁndmg in the opposite sense. It is not suggested in::
argument’ that there aré any other circumstances which support hxs ﬁndmo' '

‘ Indeed it is practically conceded that there are not.

“It is now admitted that the adoption was “earried out Wlth all requlslte

' forms and ceremonies, and it is common ground that the immediate canse-of the
_ Plaintiff taking a boy in adoption .was the apprehensjon on her part that, if she )
did not adopt the Desga.t Vatan might lapse to Govemment v .

.The. High Court set aside the ﬁndmg of the Assmba.nb J udge

l ﬂand restored that of the Subordinate Judge onthe.question .
* whether the adoption of the defendant was a real adoption,- and
“remitted the case to-the District Court for trial of the 1ssue

whether the adoption was binding on the plaintiff. - SIS
* On the remand another Judge of the District Gourt found. that

~the adoption was blndmg on the plaintiff in every respect ; ‘s_tbn_d_k
" on receipt of such finding the High Court (#arran, C,J., and "

Oandy, J.) on 11th August, 1897, dismissed the suit with costs _}
- On this appeal G. Cave, K. C., and 4. F. C. Luwmoore for the:
appellant contended (a) that there was -evidence to supporb the

v decxsmn of the Distr ict bourt and thab therefore, the H’igh Coult

had no ]umsdmtlon on second’ appeal to set it aside on a questmn

* of fact. Reference was made to sections 584 and 585 of the Civil.-

Procedure Code (Act XIV of 1882) : Anangamanjam Ohowdﬁmm
v. Tripura Soondari ChowdhraniV and Durga C’howdﬁran' 7

- Jewahir Singh Chowdhri ; (3) that no real and binding &dOpth;l
" took place or (in the alternatwe) that it was-a condltlonal adop—

tion and therefore invalid. The alleved ceremony ‘of a,doptlon

~ was not ‘sufficient to make a bmdmg adoption under the c1rcum- g

stances ; from' the mere execution of deeds a valid ‘adoption: was -
not to be mferred some proof of the giving and taking of the -

. child was necessary : Shoshinath Ghose 'v. Kmsﬁnaszmdam Dasz@)
. was cited. © Also, the adoption was made without any rehglous
: motlves ‘when so made an adoptlon is v01d Collector o Madum

"—‘\

o (1887) L.R.14 LA 101: L L, R..M Coles 740.'
©) (1890) L, R, 17 1. A, 122: L L; B, 18 Cale. 23,
(3) (1880) L, R. 71, A; 250: L, L, R. 6.Calc. 381, ©

-
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( J_l/[uiu'Ramalmga Sat&uﬁatlayﬂ) Sri szda Pmtapa Raglmnada
-Deo ‘.’? 8ri Brozo Kishoro Patta Deo® ; Vellanki Venkata Krishna

;Rao V. Venkata Rama Lakshni® ; Ramchandra Bhagavan v. Mulji .
’{Nanab?&m(") and Mahableshvar Fondba w Durgabai ® were referred.

to.:: There was_no intention on the .appellant’s part to make. &

ilegal edoptlon, nor any understa,udmg by her of the nature and.
‘effect: of the ceremony performed ; she was a woman acting’
“without - mdependent legal advice, was' induced “to make - the
.;a‘doptlon by mlsrepresentatlons, and was mcapable of- resxstlng:
the pressure put on her to' make'it. Reference was made-to”
',‘Bajabai .. Bala Venkatesk Ramakant® ;. and -to cases where
‘martiages' had- ‘been declared void when there was: a want of

.understandmg as to the effect of the ceremony: Seoft v. Sebrzght@)

-and Ford v.. Stier®. . As to the adoption beirig void as being a-

‘conditional adoption, C’lwtko Raghunath Rojadiksh: v. Janaki®

there ‘was 'a real and binding adoptlon, as had been held by

the C 'urts below after remand *The motwes for the adoptlon'

m (1868) 12 Moore’s I. A, 397 (442)‘ 1B.L.R.P.C. 1‘(17).‘
272 (1876) L B3 L A, 154.(192): I, L, R, 1 Mad, 69 (82)
;3@ (1876) L. R. 4 L A, 1(14); LL.R.1 Mad, 174 (191)

" @) (1896) I, L. R. 22 Bom. 588. -~ .

"0 (1896) L L. R, 22 Bom. 199, ~ ©° ' -

. (8)-(1866) 7 Bom, H. C. Appx. I (XXI, xxm.

) (1886) L.R. 12 P. D. 21 .

7. (8 (1896) P. D. 1, )

(@ (1874) 11 Bom, H. G, R, 199 :

.0 (1888) L R, 16 1. A, 53: I, L R. 16 Calc 556

:5 1]19—2 o

;a.nd B/msbzz Rabw?ad Singh v. Indar Kunwar(w) were referred to. -

Oohen, K C’., and C. w. Amtﬁoon for the respondents contended_
4t a{;‘_ the- ‘High Court had rightly reversed the dec131on of the:
.Dlstncb Court That Court had decided the case on points not’
raised i in the plea.dmas or issues, and on Wh1ch no evidence ‘had.
been gwen.h Such a disposal of the suit was a ground for;
jSettmg ‘aside the decision on second appeal under section 584
‘of the Civil Procedure Code (Aet X1V of 1882), Reterence was
;ma,de bo the judgment of the ngh Oourt and to the cases there
cited. on this point. From' the ev1dence it. appeared thab the
appellanb was of full age, and that she well understood what she’
was doxng i a,nd it was submitted that, under the circumstances,

Smumswn

SANGAYPA.
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. could not be gone mto the presumptlon in such & case was tha.bl;

the motive was. a proper one.
G’ave K 0 rephed

The Judgment of their Lordships was, on the 20th J uly, 1904 Z

' dehvered by--

SIR ARTHUR WILSON :—This is an appeal from two’ declslons,
one interlocutory and the other final, of the High Court . of

" Bombay. The suit disposed of by those judgments was origin-

“widow against her adopted son, adopted by herself, for the purpose
‘of nega.twmg, or getting rid of the effects of, her adoptlon wivi e

ally broughb in the Court of the Subordinate Judge of Bagalkot
and was one of a very peculiar . character, being. brought by . a

The story told in the plamt was that no adoption of any kind:
‘had in fact taken place, but that the plaintiff was induced by. the.

- fraud and duress of the defendant’s natural father, and of ‘her

own Wat- Mukhtyar, to pretend to Government that she had.
adopted the defendant, and to execute what she called * g, hollow
deed of adoption,” which acknowledged thie adoption to have been'

~ made nine days before the date of the deed. She prayed for a:

- . declaration that the defendant is not her properly and legally .

adopted son, for a declaration that ‘the ceremony of adoption: did -
not .také place, and if the defendant should contend that" thez
ceremony of adoption did take place, for a declaration that it - is’

~ineffeetual and invalid by reason of fraud The written sta,temenif

affirmed the adoptmn and ' traversed the allegations'of fra.ud

" The issues raised so far as now material were: (2) Does- she
" (plaintiff) prove that the deed of adoption and other documents

in support of it were obtained from her by fraud or other unlawful
mieans? * (8) Does she prove that the alleged adoptlon is false ?_
and (4) Is the adoption invalid on any ground ? : X

“ . The Subordinate J udge held that the ceremony. of adoptlon hadf

', faken place with all necessary formalities. = He arrived at certain’

: . other findings now:superseded, and in the result he decreed tha.t,;s
" the adoptmn was proved, that at present the adoption was hmﬂ;ed;;

- in its effect to the Vatan property, and that as to "all obher pro-:

L perty it would take eﬁ'ect after plamtlﬁ"s death
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From that decree both parties appea.led ‘to the- Court oi the 3
Asmstant'Judge of Bijdpur. The learned Judge in that Court
', 'stated the issues, as formulated before him, thus: (1) Was there .

" @ real adoption ? ' (2) If so, is it bindifg on the plaintiff ?, (3) To
what rélief, if any, is plaintiff entitled ? He stated that the fact

"of the adoption was no longer disputed and the charges.of fraud .
~-were abandoned. He found the first of the above three issues in .
the negative. Oun the second he did not- formally find.., On “the

 third he found that the plaintiff was entitled toa declaratlon that
" the adoption was not real and is invalid. He decided the case

in favour of the plaintiff, resting his conclusion.upon reasoning
- which is not altogether easy to follow, holding that, though the

“adoption was made in.fact, and the charges of fraud were

. unfounded, the adoption ceremony was a mere farce, and of
no binding effect. His decree cancelled the adoption.

,~ The defendant took the case on second appeal to the High Gourt

“of Bombay Such second appeal can lie only (sections 584 and

585 of the, Civil Procedure Code) on the ground of (z) the decision -

“being contrary to some specified law or usage having the force of
* law; (b) the decision having failed to- determine some material

issue of law or usage having the force of law ; (¢) a substantial
“error or defech inl. the procedure as prescribed by ' this Code or -
any other law, which may possibly have produced error or defect‘; '

_in the decision of the case upon the merits.

The learned Judnes of the ‘High Court held that unde1 thlS‘

~gection, if the lower Appellate Court had made a new case for the

parties not .warranted by the pleadings and evidence, they had -

jurisdiction to interfere and to reverse its decree upon that gtound,
and they considered that this error or defect in procedure had
- occurred in the present case. ~They held further that they had

jurisdiction to reverse the decision of the lower Appellate Court -
if its decision were without evidence to support i its ﬁnqu, and

-

- they consulered that this was so,
o+ In accordance with these views the Hwh Courb set aside the
ﬁndmg of the Assistant Judge that the adoption was not real, and

restored that of the First Court, and remanded the case to the -

lower Appellate Court.to find upon the issue whether the adop-
tion was binding upon the plaintiff. *On this remand the lower

ST
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Appella,te Court found the issue in the af_ﬁrmatlve, and Whenlthat'z
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finding was returned to the High Court that Courh by its- ﬁnallv

: decree d1sm1ssed the 'suit. |

" Against these decisions of the Hwh Coult the- presenb appealf‘_
has been brought. The substantial contention urged before. their”

* Lordships has been that the-High Court had no jurisdiction underf
~ section 584 to interfere with the  finding of the lower Appella.te;

Oourt. Their Lordshlps agree with-the learned Judges of . the-"

" High Court.: They thmk the lower Appellate Court did dlspose{.
-of the suit upon a case 1ot Taised by the parties, and to. Whlchfi
~ the:evidence had not been directed, and that this was a substan--

tial error or defect of procedure ‘within the mea,nlng of sectlonj

584' They also ‘agree with the’ ngh Court in thinking ‘that
there Wwas no ev1dence before the lower Appellate Court uponf’:
~which that Court could properly arrive at the conclusion of fact.‘_f
_ at which it did arrive. In Anangamanjari C'/lowdlnam V. Tmpural
v Soomlam C’/zowdhmmm the rule was laid down in. the tollovnng;;
. terms:- “Tt was, in the opinion of their Lordships, w1th1n the1r§_f
) Jurlsdlctlon” (that is to say, within the Jur1sd1ct1on of the J udges'
- of Becond Appeal) “to dismiss-the case, if they were sa.tlsﬁed_‘
~“that - there was,’ as an Tnglish la.wyer would . express _ib,»no’
' ev1dence to go tothej Jury, beeause that would not raise a questlon .
of fact such as arises upon the issue 1tself but a questlon o s
- for the consideration of the Judge.” The same rale was. laid-
“‘down in- Durga Chowdkrani.v. Jewaim Singh Cﬁowdim(z) where

‘the rule is treated from the nega,tlve point of view: Where

*. there is no error or defect’ in the: procedure, the ﬁndmu nf the
'qﬁrst Appellate Court upon & question of fact is? “final, 1f tha.t
+-Court had before it evidence propel for 1ts conmderatlon in supporb‘.,:
E of the ﬁndmg. AN RN ‘

" ‘Some’ mmor “objections to‘the ﬁnal dec1s1on of the Hlah Gourb'f

Were raised i 1n arrrument. As to these it'is sufficient to.say - tha.tf?
e they -are all pomts covered Dby the ﬁndmgq of the Courbs in India::
. or-which m1ght and ouwht to have been raised in those Courts,

') (1887) L, R 14 1 A/101 (110)1 1,1 B 14 Cale. 740 (7a7)i
. (1890) 1 B, 171,47 128 (1203 1 T T 18 Oale, 23 0): =
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Thelr Lordshlps ‘will humbly adwse Hls MaJesty that thls " i}.‘:v1904- —
appeal should be dismissed. The appellant w1ll pay the costs. : 55  Smivapasava

’ Do
Appeal dzsmzsse(l - Saoarea,

v

Sohcltors for the appellant —Messrs Holman, Bmlwoo(l & C'o. :
Sohmtors for the respondent ‘——Messrs. T I/ W zlaon 5* C’o. k2

R

APPELLATE CIV‘IL:.T;

© Befire Sir L. H. Jenkins, KO.LE, Chief Justice, and M. Juitice Aston. '

: SATYABHAMABAI koM PANDURANG SAKHARAM - AND . AKOTHER 7 10047

. (onmnur. DEFENDANTS 7 avp 8), ArpELLANTS, v. GANESH BAL- Jupes. ‘
LRISHNA AND OTHERS (ORIGINAL Pmmnm' AND DEFENDANTS 1—6 - :
AND 9—13), RESPONDENTS * - :

:'szl Procedura Code (Act XIV of 1882), sections 373 and 582—.Partmonv
T smt—-Decree based on an agreement—Appeal by plamtgﬁ"—dpplwatmz -
for wwthalmwal of suit— Decree dismissing appwl—zippeal. R

A decroe for partltlon was passed in the ongmal Court based in. part on an

}agreement to which the plaintiff and some of the defendarts were parties, The '
-plaintiff appealed and subsequently purported to withdraw from the smt
'The Judge in appeal passed a decree dismissing the appeal but determining that -
the offect of the withdrawal was to set aside the decreo passed by the ﬁtst Court

. Some of the defendants preferred a second appeal.

‘e : Held, that when ina partition suit defendants have by concession- of the

- plaintiff acquired rights which otherwise could not have existed, it is not open

.to the plaintiff, who has made that concéssion, afterwards to.snnul lts effect by
mthdm.wmg from the suit in the Appellate Court.

A question having arisen as to whether or not the decree of the lower Appel- .
“late Court was appealable under sections 373 and 582 of the Civil- Procedure.
Code (Act XTIV of1882), -

. Held, that sections 373 and 582 of the Civil Procedure Oode do nob support

tha conclusion that rights actually vested by the decres of the first ‘Court can -
afterwards be annulled by the plaintiff withdrawing of his own free will and
‘without permission of the Court. The result of the adjudication was that there
~was & formal expression of an adjudication by the lower Appellate Court upon
a nght olalmed by the defendants (appellants in second appeal) and thus’ there :

.

- Socond appeal No. 429 of 1“03
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