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Bcuch. But we think it would be absolutely wrong for us to 
do anything to disturb a rule of inheritance established so far 
back as 1879.

In our opinion^ therefore, on the strength of the authorities in 
Lahslimi v. -DaSa Nanajî '̂̂  and M m  v. K/iandu,̂ '̂ wc must award 
preference to the sister and on that ground confirm the decree of 
the lower Appellate Gourt with costs.

Decree confirmed.
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(1) (1870) 4  Bom. 210, (2) (1879) 4- Bora. 214.

APPELLATE OlVIIi,

B efore  Sir L , i f . Jcnlcins, K.O.T.E., C h ief Justice, and M r, Justice Ja>c6h,

PUESHOTTAM  K R ISH N AJI (origidtal Defekdakt 2), Abpbilant, v  1903.
SAGAJI VALAD M A L JI and oihbRs (okiqinal Plaintiffs and Deeekd- A u ^ m i  11,
AN'j; 1), BoESrONDENTS.* ~

Bedem^Uon m it—M ortgage l y  persons oilier tM n  the real owner—
escence o f the real,owner— Mortgagee's possession adverse, io the rm l ox\>ner.

On tho 24th Octobei’, 1873, one Durgan, -widow of Govindii, mortgaged "witli 
possession certain land to Godaji, fhs husband of her daughter Eau. After 
Dm-gan’s death in 1882, the plaintiffs, under a belief then proYalent, claimed as 
the nearest W aras BhaKhands of Govindji to have succeeded to the mortgaged 
property, to the oxclnsion of Govindji’s dfiiighter Eau, and disputed the Yalidity 
of ])urgan*8'mortgage. Godaji, thereupon, on the 22nd June, 1883, accepted a 
niorigage from the plaintifl’s. Eau -was aware of this transaction and acquiesced * 
ill it. In July, 1889, Eau sold her eq.uity of redemption to one SaYliaram who 
paid off Godaji’s mortgage and recovered possession of the mortgaged property.
The plaintifEs, in September, 1899, brought a suit against Godiji andSavHaram, 
defendants 1 and 2, to redeem the mortgage of the 22nd June, 1882.

Meld, that the plaintiffs were entitled to redeem, Ban’s claim to the equity of 
redemption having become time-baried. After the mortgage in suit* Godaji 
held the property as plaintiiis’ mortgagee and his possession must be attributed 
to a right derived from them, Ban being aware of what was being done and 
having acquiesced in it. Though Godaji’s possession in its inception was not by 
virtue of a right derived from the plaintiffs, still his possession was from tlio 
22nd June, 3882, trader colour of a right derived from them and so adverse to

* Second Appeal No. 122 of 1903.
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liis possession any tlio Icsci advor,so.

Kagaju
Secokd appeal from tlio cleei.sion oi' h\ C. O, .Doaidaii;, Disivict 

Judge of rooua, tlic Uoeroo of liiifefcoiiji Maiichoiji,
Snbordinato Judt̂ 'O of Juiiriiir.

Kedemptioii Suit,

■ Tha land in .suit belongijd oiks (juviiiVIji I'Tsu;')!, whose widtsw,
Duvgau, mortgnj>-o<l it witli po,s,st‘M.siu,n Lo ilof( ĵKlfti»t..!, ('loduji vuilad 
Saiiibaji; foi* Rm. ‘.M)U dii t1u‘. ‘iU.h 1878, .linrgan
died in the year 1882  ̂ h/.avin,!'’ ;i d.-ui,'.;'btoi' tho 'wii'o of
defendant 1 . Soiuo time jd'iia* .Durgtui '̂J dwith, the plaintiffs 
claiming to be tlio no;iV(Mt .lU/nn.h'irnlH (jtoirs {in<l riilativea)
of the deceased Goviiidji to tlin o>:*diision o1‘ his dnnghtui*
I'^au, disputed the validity ol; ih,e niori.gngo by .Diirgnn to 
defendant 1 and ci.iviseil ob.'itruction, to his possi'Hsion. .l)(‘i‘<.!udant 
1 , t3iorcii|.)on, aceoptod ?i movt;i;a;*‘t! from the f<vi? Ks.
0 .U the 22n<.l Jnno, 18b2, , On thn (.hily, 18‘,'| y > ,n  (-old the, 
ofjuity.of redoinptioji to deiV',nd:int 'w, iSavlia.ru.in v.-dad Gaiinji, 
who paid off tlio morfcgago oi‘ dnfvnuhuil. I and n:<M>vure.d [lOHsossioji 
of the property. On tlie 4th Hcpteuibei', ItSU'.K tlie. plaiiitiiiH 
brought the present redemption Kiiio ii;.;’aiust delVjidniits 1 and 2 
on the mortgage of the 22nd June, alk-ghigihat tJiey linVl on 
the 11th May, lhS\), called upon dtsCendaidj 1 to r<!n!le,r an iictuiiint 
and to allow redemption^ but hefaik'd t(> t'lo and, praying, tliat 
if any balance of tlebt be found to be rhio liy tliem,, it Hlumld. bo 
made payable by annual in.sta!uie,nts ol' nipee^s twenty-nve ouch.

Defendant 1 contended^, iuler ulia, that the plaintiils were not 
the nearest heirs ot Govindji H a r ji ; that his neai'est lieir was Iuh 
daughter Rau, the wife of tlui {lefon(hxnt^ and that ho wa« 
compelled to accept the m(.-rt;L''a,g'ii in suit b y  fraud and eoorcion 
exercised in that behalf , by tlie plalntilis,

Befendant  ̂ relied on his purel,iaso from  l£an and. the sul.wo- 
.guent redemption and recovery of po.sscBsion froru. dufendaufc '}.. 
H « iurther coriteuiled that the ni<.Jtt;j;ag(:i in suit was fraudulent 
and tlierefojre, not binding on liau and th|it as against him tho 
pkmfcii& w « e  ttot ©atitM  to redeem*



The Subordinate Jndge funn»l tliat dcii'ondant 1 was estopped IS03,
from questioning tlxe plaintiffs’ titlo to iGdeem the l a n d t h a t  raVfHrrwji
dofeudant 1 was not obliged to acccpt the plaiutitlV mortgage by 
fraud and force oi’ coercion ; that lie , was not justified in allowing 
redemption by defendant 2 ; that defendant 2 had 110 title to 
rodeem and that, as defendant 1 admitted having received the 
mortgage-money from defendant 2̂  the plaiiitifis were entitled to 
redeem the land on payment of II3 . 800 to defendant 2 by three 
equal yearly instalment;^ 'With resiieet to the mortgage by the 
plaintiffs to det’endaiit 1, the Subordinate Judge made the 
following observations •.—

Iii tlie (mortgage) cloed arcojitod Isy cb feutlaiifc 1, lie Las liiniself aokiioiv- 
M ged that Dnryan dieil luuv'uig no rirdc* i.s.sue oi= otlitT 11 oarer heir, and tlmt 
tlie pliiiiitiffs wore therefore lior aearcBt JF'icyas BkanJjands (blood rolatioiis) 
and •wera tlioii in poi'ses.siou of CTOviTidji's Gstsxte, except iho laud in snit,
■which was roaerved and given Ly tlie to Dnrgaii for lier inauiteu'
iuice for life. Plaintiffs put in cevtain douuiiiont::-. with their uarkhast (Exhibit 
19) to show that Daryan herself, while sho was alive, acknow]edged them as her 
iiGfircst hoirs, but in tho absence of sufScient evidence iu proof of them, I did 
not see any way to admit iil'iom upon the record. Hjjwever, the cross-esaxniuatibn 
of dofondrtnts’ own witno,s:;c!S shows fchiit Govitidji had BO or C5 highas of land in 
additioxi to tho land covercd by the inortgago, and iht v. holc oil thuthmd passed 
into plaintiffs poa3i?a:iiun after GJovindji's deiitli. in’ d diirhig Durgan’s life-time..
And this would not have happened if Durgiui had not recognized tho plaintiffs as 
the nearest lioirs of her deceased hiiHhand. I f  CloTindji loft a daughter as allogad 
hy defeudimt 1, her right to pneceed to her futhev’ s estate after the doath of 
hor mother^,appears to have been cornplotcdy ignorcc], and several dases have come 
to my Icnowlodge sineo I have been in churgc of tliia Court, which shov,'ed that 
the general belief of an ordinary Hindu is that a daughter has no place in the 
order of inheritance or succession, and tlia.t -when a ni.an dies Icavisig a daughter . 
and paternal relations, however, distant iuhcritftneo ishotild go to the Iait̂ >r in 
preferenee to the former. Tho parties appear to have iiCtod according to tlais 
general belief when tho plaintifl’s passed and defendant 1 aceoptod the mortgage 
now sought to bo redeemed. ’Whether the said belief \vas "weU founded bx 
otherwise I  ha '̂e nothing to do, bat there can be no doubt that both the parties 
entertained the said belief honestly and sincerely. Defendant 1 now finds , 
out that ho \̂'as wrong in entertaining tho said belief and tries to back out of 
tha second nioitgago transaction. But this he has apparently no right , to do.
I'lo aoeepted the mortgage ill the honeist and belief that the plaintift’s
were th j nearost heirs of tiovindji, and consented of liis own accord to hold the 
land ou their behalf, and Ivi is therefore bound to allow’ redemption to them. I f  
he thought bis own wifo had a preferential light to the pi’opeity, and lie committed
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yAaA'TI.

^'’08* a mifitako in aecopting a 'mort-.gaĵ e from tlio, plaint,IFFh, ho miglif, io  luivo got LIk 
Î USUO'ITA.M to institute a sriit and to provo her titlo as â Minwt thom. He ought never

to htivo taken the decision of tlio qnewtion in Iiis own haiul, and I  }im of opinion 
that lie is by his own condixofc and action estopped from questioning pluintiffii’ 
titlo to redeoui the land from him,

finding o£ tlio Suborclinato Judge that dofciidant 2 had no 
title to redeem from dol’ondant 1 was based on the ix)llowing 
grounds:—

Eau is and hasi always boL'ii living with her htisbaxid. 'rhoro i« admittedly no 
ill-will or disagrcomont between thorn. Who isiiust hav(5 knowxi from her linsband 
how the matters stood. She mu,st have had thoroforo eoiistnictivcj as well at? 
aettial noticc tbat tho plainti&H laid claini to tho oiinity of i’ed(3mpti<)U and tbat the 
said equity of redomption had uetnally pasHCiJ to tliem. li'ov all tbat kIic romained, 
qviieacont foi,’ a period of moro than eighi^eon yuarn before who assigned tlio equity 
of rodomption to defendant 2. But her dlaiiu to tho (Ujiiity of: r(!doni)»tion had 
been by that time time-bamd and oxLingiiished. IJefondant 2 oan have thoreforo 
no titJe to redeem the land.

On appeal by defendant tlie Judg’e confirmed tlie decree 
observing th at:—

I  gravoly doubt wliether Hliort o f actual rcdeuiptiovi tho knowlvdj:;!) of tho 
person entitled to rodeem, there can bo any advorne poHSosKion oi: nn oquity of 
Tedemption in tliia country, barririi'' .tlu; roiaody, yot in i luH {juho X slunild be 
inclined to support tho judo’UKsnt (if the lowtn- (j(,)nrii iqioii quite a diffbront 
graundaiidono wMcbaoemsto me moro Intolligiblo aiul wcnro, o»,toppeL 
It is Conceded that when the pliuniiffput hinw(.'lfforward an owner and iuouited 
tlie liability of B-s. 800 under bin ronewal tho tnio owner wan purfootly aware 
of what lie was doing, and acq îioseod in it. Iti way very \\'ttll lu> Buid now that 
slio may not dispute tho rijjht which she tlion deliberately oouutomiueed.

Defendant 2 preferred a aecond appeal,
r

IŜ arâ an V, Qohhalê  for tho appollant (defendant 2).
Baji A, Khm'c, for the res^wndontH (plaintilfs),

Jenkins, C. J.;—This ia a.suit for redemption based on a 
mortgage of tho 22nd June, 1882̂  and the facta, which are tho 
occasion of the dispntO; aro briefly aw foliowb. On the 2nd 

: ^  18? 3, Durgan, the widow of one Govinda  ̂mortgaged to
Godaji, defendant 1, with possossionj the land in suit for Bs. 900* 

leaving a daughter Bau, tho wife of Godaji.
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The plaintiffs, however, as the nearest W a r as B h a u b a n d s  o£
Govinda, claimed on his widow^a death to have succeeded to the PniisaoTrAx 
land, and, in accordance with a notion which is said to have been Saain.
then prevalent, they were accepted hy those concerned as (xovinda’s 
heirs in preference to his daughter. This was an error, still even 
Godaji assented to this view, for by way of compromise, on their 
disputing the validity of the mortgage as against themselves, he 
accepted from the plaintiffs the mortgage, on. which they nOw sue, 
in the place of Durgan’s, and remitted in their favour Rs. lOQ, 
so that the amount secured under the new mortgage was Es. 800,

In 1889, however, when possibly the true legal position had 
been ascertained, Rau sold to the 2nd defendant what was alleged 
to be her equity of redemption, and the 2 nd defendant in his turn 
paid off Godaji the mortgagee, and so claims to have redeemed 
the property.

The Subordinate Judge decided in the plaintiffs^ favour, holding 
that Eau’s claim to the equity of redemption had become barred’̂  
and he passed a decree that the plaintiffs do recover possession 
of the mortgaged land, and pay the 2 nd defendant Rs. 800 in 
complete discharge of the mortgage of the 23rd of June, 1882, 
as therein provided.

This decree was confirmed on appeal by the District Judge, 
but he rested his decision not on the bar of limitation but on 
estoppel. We agree with the conclusions of the lower Goutts, 
but we prefer to support our view on the reasoning of the 
Subordinate Judge. Durgan^s mortgage was voidable in the 
absence of justifying circumstances, and as between Godaji and 
the plaintiffs it was treated as having come to an end, so that for 
the future Godaji held the property as mortgagee from the 
plaintiffs, and his possession must be attributed to a right derived 
from them; for it has been found as a fact that Rau was aware 
o f what was being done and acquiesced in it. Though therefore 
Godajf s possession in its inception was not by virtue of a right 
derived from the plaintiffs still, on the facts found, his possession 
was from the 2 2 nd of June, 1882, under colour of a right derived 
from the plaintiffs and so adverse to Rau and that to her 
knowledge. It may be that Godaji thus took possession under a 
mistake common to all as to "Ran’a rights, but that did not make
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the possession any the less adverse to R au : (J/ioImondeley y. 
Cliufon̂ '̂̂

Any title that Ran may have had thus became estbgnishod 
and as against tho mortgageo Godaji and anyone claiming under 
him ; the right to redeem the proporty is in the plaintiffs. The 
decree of the lower A]-)pohate Court must, therefore, be confirmed 
witli costs«

Ihiy/'es fJo))Jlnnvil„

a)(lC2l) 4 K. !1. ’0:).
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A P P E L I.A T B  C IV IL .

S efore M r, J?i!'>tU's Cliainlavmjtcii’ cmd M'r, tTustice tTacoI),

1903, YINAYA'K M'AHADl'IV (llI.VlMi] (oinawrAi. D icki'VNdakt K o. 2), A it f l -
Aiirjustl'i. ’ LiiN'i', ■!!. IjA!\13i'IMA,¥ HAl'iAYAN jj'lJAjIWAT (oiuGmAL PLAiNi’ira),

, ]ii;spaK.DEK’i'."

LAICSHMAIvf N'AKAYAN' B R A G W A T  (oitiGWAt P la in i’t ff), A pp e l- 
iiAKT, V. VJ¥A.YAK MAHA'DlilV GILiTl'J (oruGiis'ATj Dejj’jjkbant No, S),

Jnam(lar- '̂A.rrcars of as!fnssrMni~-~Ocenpmc‘i/ Unant— Furcliaser from the 
mtupmqj tenant—-Decree for asBewsnient— Money detree dgaimt tJm 
occupards— Chi-vfjo on lanih

Tlie ijlidiitiff, an Iiiamdar, sikhI to roeoYor assft.-i.-jraent dne for the yoars
■ 1895-96 and' 1896*97 from clofeiulaut 3 wlio caiiiodn a« a ])un?liaRoi‘ from tlio

origiujil occupancy tonanfc oil tlio 5tli, Apvil ISOS). The lowur Courts passed a 
personal decree against dotendaiat 3 for tlio ai“rc;U‘[4 ol asBCiismyut,

S eld , that dofeiidaut 2 wâ s nob lliib!.:.', f-viucio an, IirimdiU' Kuin*'' for aase.ss- 
ment was no!; entitled fcu cliar '̂o ou the liuid-f |jut only to a niouoy decrco 
agairisit tie  occnp.iuts,

, M atanji v, SaM arcm  CO followed.

Oeoss-appeals from the decision oi* V. V, Phadke, First Glass 
Subordinate Judge;, A, P., at Th;‘luaj varying the decree passed 
by R. B. Gbitale  ̂ Subordinate Judge of Pen. 

.The plaintiff, an Inamdar, brought this suit on the 10th 
Deoeiiiber; 1807  ̂ to recover assessment due for the years 1895*-98

Crosa-appeals Nog, 78 aiul 108 of 1903. 
ii) (1884) P. J. p. 68.


