VOi. XXVIIL] BOMBAY SHRIES,

Bench. Dut we think it would be absolutely wrong for us to
do anything to distwrb a rule of inheritance established so far
back as 1879.

In our opinion, therefore, on the strength of the authorities in
Lalslmi v. -Dada Nonoji® and Biry v. Khandw,® we must award
preference to the sister and on that ground confirm the decme of
the lower Appellate Court with costs.

Deeree confirmed.

(1) (1879) 4 Bom, 210, (2} {1879) 4 Bom. 214.

APPELLATE CIVIL.

Before Sir L. H, Jenkins, KO.LE., Chief Justice, and Mr, Justice Jucob.

PURSHOTTAM KRISHNAJI (omigivaL DErenDANT 2), APPELLANT, v

SAGAJL varap MALJT AND oTHERS (ORIGINAL PLAINTIFFS AND Dm‘mm-
axt 1), RESPONDENTS.*

Redemption suit— Mortgage by persons other than the real owner—Adegui-
escence of the real owner—Mortgaged's possession adwerse to the veal owner.

On the 24th October, 1873, one Durgan, widow of Govindji, mortgaged with
possession certain land to Godaji, the husband of her daughter Raun. Aftoer
Durgan’s death in 1882, the plaintiffs, under a belief then provalent, claimed as
the nearest Waras Bhaubands of Govindji to have succeeded 1o the mortgaged
property, to the exclusion of Govindji’s danghter Ran, and disputed the validity
of Durgan’s mortgage. Godaji, therenpon, on the 22nd June, 1882, accepted a

mortgage from the plaintiffs. Bau was aware of this transaction and aequiesced

in it. In July, 1889, Rau cold her equity of vedemption to one Saviiaram who
paid off Godaji’s mortgnge and recovered possession of the mortgaged property.
The plaintiffs, in September, 1899, brought a suit againgt Godaji and Savliaram,
dofendants 1 and 2, to redeem the mortgage of the 22nd June, 1882, *
Held, that the plaintifts were entitled to redeem, Rau’s claim to the equity of
redemption having become time-barred. After the morbgage in suit- Godaji
held the property as plaintiffy’ mortgagee and his possession must be atiributed
to a right derived from them, Ran being aware of what was beiug done and
having acquieseed in it. Though Glodaji’s possession in its inception wasnot by
virtue of a right derived from the plaintiffs, still his possession was from tho
22nd June, 1882, under colour of o right derived from them and so adverse to

# Socond Appeal No, 122 of 1908,
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Faun and thal to fer knowd

‘brought the present vedemption suit aguinst defendants T awd 2

. He fulther contended that the workynge In sulb way

and, therefore, not binding on' Ruw and that as against him the
» plmntlﬁs were not entxtled o redeeiu.

THE INDIAN LAW QEPORTS, [VOI. XXVIIL

oo slihoveh Clodafi fonk poawsston wnder o
Beg sl N

yulstake ecmmen to wli as to Bas vights, st that civennigtance did not wake
hin pogsession any tho less advorse.

SxzcoNp appeal from the decision of I, C. Q. Beamnan, Distiict
Judge of Poona, contirming the decree of Bnttonji Iu.mche'iji,
Subordinate Judge of Junnax,

Redemption Suits

The land in suit belonged to one Govindji Tlarji, whose widow,
Zﬁm‘gzm,11101"1',5"'1(:-“'(1 it with possesiion o defendant T, Godaji valud
Sambaji, for Rs. 000 on the SHIC Qetober, 1878, Durgan
died in the year 1882, loaving w dawghter Rau, the wife of
defendant 1. Some time alter Phoeean’s death, the plaintiffy
claiming to be the neavest Fevvs Bhe abaneds (heivs and velabives)
of the deceased Govindji Harji Lo thie cxelusion of his danghter
Raun, disputed the validity of the wortgage by Durgan fo
defendant 1 and eansed obstruction o his possession, Defondant
1, theveupon, accepted o morvtoage feony dhe plaingifll for s 500
on the 22ud June, 1852, G the 2061 July, 3800, Ran sold the
equity of redewption te defendund 2, Haviiuam valad Ganuji,
who paid off the mortyage of defendant Tand recoverad possossion
of the property. On the skbh Heptember, T8U0, the plaintitly
on themoertgage of the 22nd June, W82, alleging that they had on
the 11th May, 1684, called upon defendant L to rendar an acconnt
and to allow redemption, lut e failed to do so, and praying that

~if any balance of debd be fonud to le due by thew, iv should be

made payable Ly annual instalments of vupees bwenty-live cach,
Defendant 1 contended, duler oliu, thatb the plaintifls were nob
the nearest heirs of Govindji Harji ; that his nearest heir was hiy

daughter Rau, the wife of the defendant, and that he was

compelled to aceept bhe morbyage i suit by fraud and cooreion
exercised in that behalf by the plaintbifts,

Defondant 2 relicd on his purchuse from Rau and the subses
quent vedemption and recovery of possession {rom defendant 1.

fravdulent
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from questioning the plaintifls’ title to vedeew the land; that
defendant 1 was not obliged to accept the plaintiffy’ mortgage by
fraud and force ov coercion ; that he was not justified in allowing
redemption by defendant 2; that defendant 2 had no title to
redeem and that as defendant 1 admitted having received the
mortgage-money from defondant 2, the plaintiffs were entitled to
redeem the land on payment of Bs, 800 to defendant 2 by three
equal yearly instalments.  'With respect to the mortgage by the
plaintiffs to defendant 1, the Bubordinate Judge made the
following ohsevvations:—

The Sabordinate Judge found that defendant 1 was estopped

In the (worlgage) deed accepted by difendant 3, he bas himself ackprow-
ladged that Durean died leaving ne sanle isue or otler neaver heir, and that
wras Bluabends (hlood relatinns)
and wera then in possession of Govindji's cstate, except {he land in suit,
which was reserved and given Ly the plaintiffs to Durgan for her mainten-
auce for lifo.  Plaintiffs pnt in certain docmments with their darlhast (Hxhihit
19) to show that Dargoan herself, while shs was alive, ancknowledged them as her
neavest holrs, bub in the abzence of suflicient evidence in proof of them, Idid
not see any way to admit them upon the record.  Fawover, the eross-axzamination
of defendants’ own witnesios shows $hot Govind]i had 80 or U8 bighas of land in
addition to the Iand ecovered by the mortgage, mad 1he whole of thut land passed
into plaintilis’ possession after Govindjl's death and during Duvgan’s Jife-time.
And this would not huve happened if Durgan had not vecognized the plaintiffs us
the nearest heirs of her deceased hushaud., 1§ Govind]i left a daughter as alleged
Ly defendant 1, her right to suleeed to her father's estute after the doath of
hor mother,, appears to have heen completely ignored, and several cases have come
to my knowledge sinee I have heen in churge of this Cowrt, which showed that

4

the pluintiffs wers therefore Loy neny

the general beliel of an ordinary Hindu is that o daughter has no place in the

ordor of inheritanee or succession, and that when a man dles leaving & daughter
and patornal relations, however, distant inkeritance should go to the Ldter in
preference to the former. The parties appear to have reted according to this
general belief when the plaintiffs passed and defendant 1 accopted the morbtgage
now sought to be redeemed. “Whether the said belief was well founded or
otherwise T have nothing to do, hut {here can be no doubt that both the parties
entorfnined the said belief honestly and sincerely. Defendant 1 now finds
out that he was wrong in entertaining the said belicf and trics to back oub of
the second mortgage transavtion. Bub this he has apparenily no xight to do.
Ho amepted the worbgage in the honest and durd jide helief that the plaintifts
were th: ueavest heirs of Govindji, and consented of his own accord to hold the
land on their behalf, and he is therefore bound to allow redemption to them. If
“he thought his own wifo had a preferential pight to the property, and he commibted
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n mistake in accepting o movkgayge from the plaintiffs, he aught {o have gob Lig
wile to institnta a suit and to prove hor title as against thom.  He onght never
1o havo taken the decision of tho guestion in his own hand, and I am of opinion
that he is by his own conduet andl action estopped from questioning 1munt,1ﬁ’,,
title to redeem the land from him,

The finding of the Subordinate Judge that defendant 2 had no
title to redeem from defendant I was based on the following
grounds -—

Rau is and has always been living with her hushand.  There is admittedly no
ill-will or disagreoment betwoen thern,  Sho ntust have knows from her husband
how the matters stood. 8ho mwust have had thercforo coustructive as wall ay
aetual notice that the plaintiffs latd ¢laim to the cquity of redenuption and thab the
said equity of redemption had actnally passud to theme  Fov all that she roanined
quiescent for a period of mory than eighloon years hefore she assigned the equity
of rodemption to deforulant 2. But her ¢lnini to the eyuity of redemption had
been Ty that time time-barred and vxiingnished.  Defondant 2 can have thevefor
1o title to redecn the land.

On appeal by defendant 2 the Judge confivmed the decree
obsexving that :—

T gravely doubt whether shart of actual vedomption to the knowledgo of the
person entitlod to redeein, thove ean bo any ndvorse possession vl an equity of
redemption in this country, barving Ahe romedy, yob iu this ciwe L ghould Le
inclined to support thoe judgment of the lowsr Cowt npon guite o diffirent
ground and onc which scerus B0 me more inteltigible and seeuro, siz, estoppel.
It is-conceded that when $he plaintif pub himself forward as owner and ineuerad
the liability of Rs, 800 under Lis renowal tho time owner way p()!‘fuut]‘;' AWHTE
of what he was doing, and sequicsced In it {4 way very woll by said now thak
sho may not dispute tho right which she thun deliborately cowrbonunced,

Defendant 2 preferred a second appeal.

Narayan V. Gokhale, for the appellant (defendant 2).

Daji 4. Khare, for the vespondents (plaintifts).

JENKINS, C. J.+—This iy asuit for redemption based on a

mortgage of the 22nd June, 1888, and the facts, which are the
oceasion of the disputo, are Luiefly as follows. On the 2nd

: October, 1873, Durgan, the widow of one Govinda, mortgaged to
‘V__Godagl, defendant 1, with possession, the land in suit for Rs. 900,
In 1882 she died leaving a daughter Rau, the wife of Godeji.
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The plaintiffs, however, as the nearest Waras Bhaubands of
Govinda, claimed on his widow’s death to have succeeded to the
land, and, in accordance with a notion which is said to have been
then prevalent, they were accepted by those concerned as Govinda’s
heirs in preference to his daughter. This was an error, still even
Godaji assented to this view, for by way of compromise, on their
disputing the validity of the mortgage as against themselves, he
accepted from the plaintiffs the mortgage, on which they now sue,
in the place of Durgan’s, and remitted in their favour Rs. 100,
so that the amount secured under the new mortgage was Rs. 800,

In 1889, however, when possibly the true legal position had
been ascertained, Rau sold to the 2nd defendant what was alleged
to be her equity of redemption, and the 2nd defendant in his turn
paid off Godaji the mortgagee, and so claims to have rédeemed
the property. ’

The Subordinate Judge decided in the plaintiffs’ favour, holding
that Rau’s claim to the equity of redemption had become barred,
and he passed a decree that the plaintiffs do recover possession
of the mortgaged land, and pay the 2nd defendant Rs. 300 in
complete discharge of the mortgage of the 23rd of June, 1882,
ag therein provided,

This decree was confirmed on appeal by the District Judge,
but he rested his decision not on the bar of limitation but on
estoppel.  'We agree with the conclusions of the lower Coutts,
but we prefer to support our view on the reasoning of the
Subordinate Judge. Durgan’s morigage was voidable in the
absence of justifying circumstances, and as between Godaji and
the plaintiffs it was treated as having come to anend, so that for
the future Godaji held the property as mortgagee from the
plaintiffs, and his possession must be attributed to a right derived
from them ; for it has been found as a fact that Rau was aware
of what was being done and acquiesced in it, Though therefore
Godaji’s possession in its inception was nob by virtue of a right
derived from the plaintiffy still, on the facts found, his possession
was from the 22nd of June, 1882, under colour of a right derived
from the plaintiffs and so adverse to Bau and that to her
knowledge. It may be that Godaji thus took possession under a
mistake common to all as to Row’s vights, but that did not make
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1508, the posscssion any the less adverse to Rau: Cholmondeley v,
ponsnoresst  Clinton.( ‘
- Any title that Ran may bave had thus became extinguished

and as against bhe mortgageo Grodaji and anyone claiming under
him ; the right to redecm the property isin the plaintiffs, The
deeree of the lower Appellate Courb must, thercfore, be confivimed
with cosbs,

Decree confirmen,

LA Pliph ML Lo

APPELLATE CIVIL.

Before Mr, Justics Chandavarkar and 3iv. Justice Juecob,
1903, FINAYAK MATADEY ((TATH (outsrvan DureNpaxe No. 2), Arpro-

August 12, LANY, o. LM\”H VAN NARAYVAN BUIAGWAT (ortervan Pratseirr),
T Hespospran”

LAWSHMAN NARAVAW BHAGWAT (onzaivan Pramwrier), APeni-
LAKT, o TINAYAK MMIM)'EV GITATE (oriaiNan Dreespant No, 2
Rusconmus &

3

Inamdur—Arrears of ossessmeib—Oceugiancy tonunt—DPurchaser Jrom the
ocoupency tenuni—Decrie for assessment—Money  deerce aguinst the
occupants—~Charge on lond.

The plaintiff, an Inamdar, sued to roonver assessment dne for the yours
1895-98 and 1896-97 from defendunt 2 \\'ho (-,:unu.in ag a purchaser from tho
Origind'.'l Oc(:upmmy tonant on the St April, 1889, The lowur Gou;‘ts passed g
personal docree against defendant 2 for m avrants of assessment.

Held, that defendant 2 ways nob lablyy sinee an Inamda? suing for assess-
ment was nob entitlod to a chargo on the lands huti ouly fo a iuulmy dovree
against the oceupants,

Ratangi v. Salharam O followed.

Crogs-arerans from the decision of V. V. Phadke, Fivst Class
Subordinate Judge, A. P, at Thdua, varying the decrec passed
by R, B. Chitale, Subordinate Judge of Pen,

The plaintiff, an Inamdar, brounht this suit on the 10th
Decvembor, 1897, to recover assessment due for the years 189596

# Orogs-nppeals Nos. 78 and 108 of 1002,
i1 (1884) P..J. p. 68,



