
1903. the tenants assessment to the extent allowed as reasonaLle l>y
LAicstiMAN the custom of the village. The special circumstanees alleged in

the present case have been urged by Mr. IIao as justifying the 
inference of an adverse right in favour of his G H cnt,s, but the 
inference is an inference ol; fact wliich the lower Appullate Court 
has declined to draw, and we sec no error of law in that Courtis 
conclusion. As to the scmmtU which is not allowed by that 
Court, it i.s clear that the contract as to it was conditional upon 
the continued existeuce of the nujsiswcementR accepted by the 
parties at the time of fclie /coifds as tlus basis of thoir mutual clainis 
for the future These measurements ceawing to ex-iMt, tlie basis on 
which the right to s/ivaisui rested fails* There is no error in the 
award of interest. W e must  ̂for these reasons  ̂dismiss the appeal 
without co.Hs.

J'aoob  ̂ J. :— I  entirely concur^
I would merely add to the juilgrnent in Sceond Appeal Ho. 80 

of 1902 that the introduction of the first Ijraneh of clause (/’) of 
section 4 of Act X  of 1870 aflbrdH another almost conchisiye 
argument against the plaintilF.s contention, since if that conten­
tion were sound the object expressly aimed at h j  the iir.Ht branch 
of clause {/') is already fully covcred by tho proviHions of clause (b),

Jppeah ilimimcL
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B efore Sir  I .  IT. Jenhms, K XII.M ,, O M ffJ m tia e, aw l Justlm  Jaenk

, :J90k BpDli/VPA AND ANoiniiJB, woifs AND'ittMBK 01? VIh*BlIAl)RA,PrA BIN
dnffUsfG. iR'APPil (ORIGINAL .l.)l<:raNr)AN''£ 2), AiH’Sr-LANTj IEATA AKIt ANOTKEB

(OBtQIlirAl. PlAIKTIE'FS),

Sind'u Lem—HJuirwur 'wklotot

In tlio dxsti’ict of Dliurwtit* a sistoi’ ifl prol’oii'ed as an I'loir to .*i hrotlxcu'’n 
wdow.

Secofd appeal from the decision of It, Knight, District Judge 
of Plidiwdi, confirming the decree of E, Bouben, Subordinate 
Judge of HsS-vfepi*

* fc’ocond A|»iieal No. 4t of 1903,



Suit by a sister to recover possession of tlie property o f  lier 1903. 

deceased brother as Ms heir. IteDRATI”
The property in suit belonged to one Malkapa bin Ohenbasapa 

who died about the year 1880-81, leaving him. surviving a widow 
Adveka and a sister Gangava. Adveka managed the property 
till the 8 th Aprils 1887, when she died. Malkapa had a divided 
brother Nagapa, who died before Malkapa^ leaving a widow 
San-Irava. On the 5th July, 1899, Gangava as the heir of her 
brother Malkapa brought the present suit to recover possession 
of Malkapa’ s property. After the suit was filed Gangava died 
and her daughters Irava and Puttava were joined as her legal^ 
representatives.

Defendant 1 was absent.
Defendant 2 contended that the deceased Gangava was nob 

Malkapa’s sister; that Malkapa’s widow Adveka, for a legal 
necessity, sold the property in dispute to defendant 1 in 18S3, 
and that defendant 1 sold it to him (defendant 2) on the 23rd 
November, 1892,

The Subordinate Judge found that Gangava was Malkapa^s 
sister; that Adveka was not competent to sell the property to 
defendant 1 as there was no legal necessity for her to do so, and 
that though the sale-deed set up by defendant 2 was proved, 
that circumstance did not help him. He, therefore, allowed the 
claim.
' On appeal by defendant 2 the Judge confirmed the decree.

Defendant 2  preferred a second appeal.

S. V. BhandarJcar (with N. V. GoMale)^ for the appellant 
(defendant 2 ) ;— The first Court was wrong in stating thafc 
Nagapa^s widow San-Irava was dead. She is alive. Malkapa 
and Nagapa were divided in interest. Therefore the question to 
be considered is whether Gangava, the sister of Malkapa, or 
San-Irava, the widow of Nagapa, are his heirs and who, out of 
the two, has the right to sue. The Mitakshara does not mention 
a sister as heir. She is treated as a bandJm and therefore cannot 
succeed in preference to the brother’s widow who is a sagotra 
m pinda. The case has come from Dharwdr where the Mitakshara 
prevails and not the Mayukha. A femal e passes by her marriage 
into the gotra of her husband. According to the Mitakshara the
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1903. test tliaij a fem ale, in order th a t she m a y  com e in as heii*, m ust

belong to th e fa m ily  of the propositus. A sister o w in g  to her

istvA  m arriage ceases to hcloUj^ to ' ' 'Y
' ‘ M adras H ig h  Court in KuUi Ammal v. liadab-lslm  Ait/auW

treats a sister as hoir to her brother. B u t th at decision has been 

com m ented upon : see M a y n e ’ s H in d u  L a w , S ix th  E d itio n , section  

5 3 7 , page 70 5 . R efers to L a l lu b h a i  Ih p u b h a i  v .  M ankm a vba l< --\  

M -u lji\ .G % T m n d iu (^ \  T h a koora in  B a U ba  v. M o h m L a l l  l la eh a v a  

V .  K a B ig a p a ^ '\  J i d k s s u f  K o o o r  v . U ffgiir  W e s t  and

B uh ler, T hird  E d ition , pages 114 , m .  T h e  M a y u k h a  treats a 

sister m erely  as ^ itjo tra ja  and assig'ns ]icr a place betw een  grand^ 

’'m other and grandfather.
W e submit that the Mitaksliara ought to govern tho present 

case and according to that scliool a sister is not entitled to 
succeed to her deceased brobhtir, she boino' not a Hugolra sapiwla 
of the propositus. Ŝhe lias no pl;u;o in the lino of heirs men­
tioned therein. Tlierefore Gangava had no right to iiiHtifeiifce the 
suit and her two daughters had no ri^ht to continue it.

SeMufi with 11 N. Iwmidar, for the respondents (p la in t i f f s ) . 
The berm ffotmja has two signilicatiouH Avith respect to a sister. 
The term means  ̂born in the fam ily/ The Miayukha accepts this 
interpretation, while the .MitakHhara considers the term mota- 
phorically and interprets it as Simmiffoira {i.e., oi; the Hunio 
W e ' do not contend that xmder the Mitaksliara n, sister is a 
gotfoga, but we submit that in this Presidency the interpretation 
of the Mitakshara by Balambhatt and Nand Pandit ia rocognixed 

'as correct and according to that interpretation a sister is included 
in the term hhratardh (brothers), l lio  interpretation of Baluni- 
hhatt is considered by usage to be tlui law in this Presidency : 
ViMyak Amndrav v. Ijakshmlhai LahAmi v . Dadci 

Gmmh famanv, Thesenilings .support oiir
contention. Balambhatt includes a BiBtex in tlio term brother just 
as mother is included in the term father. The usage in, this

(I) (1875) 8 Mad, H, 0. B. 88* W (1.8021 16 Bom. 7X0.
(a) aS l6) a Bom, 388. («) (1882) 0 CaL 726.
(8) (1900) Bom, SOS. 0} (1864) 1 Bom. H. G. K. 11% X28.
W  (186T) W . E., P, 0. as. (s) (1870) A Bom, 210.

A») (IS03) 27 Bottu 6X0 j (1908) 5 Bom. I., a , 58U
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Prasidoney is that accorcliDg to judicial tradition a slsfcer is to be 1903,
preferred according to Balambhatt. The i:uling ia BhagirtMhai ~B^mAwT
V. Kahnujirav sets out tlio meaning oi' tlies term usage and Irav^
according to that usage the place of tlio aister in the line o£ •. 
inheritance is also fixed. Sho comes after brother, if our
eontentioii be nob iipheld, still according lo tho Mayiilsha the 
sister would come iii after the grandinother. The Mayiikha is 
strictly applicable to the Maratlia country which does not include 
Dhdrwar which forms part of Kanara. TJie Mayukha was 
compiled by a Poona Shaskn, aud when the Peshwas conquered 
Gujarat, they made it applicable to that part of the country.

The observations in Majnie’s Hindu Law. section 537, page 705, 
were relied ou. According to those observation.^ a sister will 
never be the heir. Further those observations were directed to 
the ruling in luitH Aranial v. liadakrist-nci therefore
they cannot be relied on by way of argument. Under the 
authority of UahJmm v. Kalingaim a brother’s widow would 
be postponed to a sister. She would be postponed also on tho 
j!:(ro.und that she, is not mentioned in the .compact series,:
JuUesftur Kooer v, ITggiif Hoy which was relied on accepts the 
interpretation of Balambbatt. K-utii Ammal v, Bad'akridrta 
A i y W i i correctly interprets the Mitakshara.

BhtnclarlMr, in reply •.— Great teliaiice was placed on usage, 
but it, is difficult to understand whore it eame from. Sir Michael 
Westropp; 0 . J., has expressly relied ou tho tests of Balambhatt 
and Nand"Pandit in Lcdlub'hiii }3apuhkcd v. Jl!anhimrha,î "''> for 
the exposition of the Mitaksliara. With great respect we suhmit 
that Sir Michael Wostropp, C. came to a wrong conclusion 
by accepting the interpretation of those two commentators.
The question may be argued again.

J e n k in s , G* J . :— The only legitimate subject for, discussion in' 
thiB sccond appeal is- the bare point of law whether in the 
district of Bhc^rwax a sister or a brofcher^s widow is to be 
preferred as an heir. These questions, in which the right o£

11} (1886) 11 Bora. 285. " (1892) IG Bom® 716,

(a (1875) 8 Mad. H. 0. S3. (-li> (1SS3) 9 Cal. 72S.

(5) (1876) 2 Boin® 3SS.

B
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V.

1003. female heirs comes under debate^ turn in Bombay, on considera-
“ I^dhata" tions peculiar to this Presidency, and it is therefore useless to 

seek guidance in the decisions of the other High Courts. In 
Gujarat and the Island of 15ombay the right of a sister to a 
high place in the order of succession has long been determined, 
and has the sanction of the Mayiikha; whose autlior is said to 
have liouriHlied about 2 5 0  year.s ago.

I t  has been urged before us that in the other districts of the 
Presidency the sister’s succession is governed by the Mitakshara, 
which does not name tlie sistc-r. As against tlriSj, reliance has

• been placed on the interpretation of tlie Mjtakshara by Balam- 
bhatta and Nanda Pandita, who nAaiiitainthat sisters ai.-e included 
in brethern ” according to the true rules of Sanskrit exegesis : 
and in support of its applicability in the Bond:>ay Presidency 
reference has been made to the opinion of >Sir Michael Westropp, 
It is furtlier contended thjit for the purpose of a aistcr^s succes­
sion the rule of tlie Mayulclui is not linnfced to Gujarjlt and the 
Island of Bonibayj biit is also of autliority in the other districts 
of the Presidency, That there is a usage  ̂under which the sister 
succeeds as an heir wlion outsidii Q'ujan1,{; and the Island of 
Bombay, is, we think^ lieyond doubt | tlie struggle has been to 
reconcile that usage with the Sanskrit comuiontarles^ but in view 
of the decided cases it appears to us immaterial whether wo 
invoke in support of it the rule of Nilkanth or the interpretation 
of Balambhatta or Nanda Paiiditta,

It has been decided by Sir Micliael Westropp and Mr, Justice 
Kemball in Lahlm i w IkuUi N am ji and JUm v. Khmuln 
that the sister  ̂ in the Bhohipur district is not only an lieir, but 
is entitled to preferenee even over some who are golmja 
iapindas. It .is therefore clear that even outside Gujardt &nd 
'the Island of Bombay the sister mxmt bo conceded a position not 
lowor than that given her by Nilkanth, so that ah,e is entitled to 
preference over the brother^s widow, who in this Presidency 
comes in as the wife of ix'gotfaja mpinda after the sister.

It has been strenuously argued before us that Sir Michael 
Westropp\s decision was erroneous and that wo are not bound by 
it, or that we at any rate should refer the question to a. Fall

, (1'(1879):4,Boro, §10. t‘2) (1879) 4 Pomt. 234.
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Bcuch. But we think it would be absolutely wrong for us to 
do anything to disturb a rule of inheritance established so far 
back as 1879.

In our opinion^ therefore, on the strength of the authorities in 
Lahslimi v. -DaSa Nanajî '̂̂  and M m  v. K/iandu,̂ '̂ wc must award 
preference to the sister and on that ground confirm the decree of 
the lower Appellate Gourt with costs.

Decree confirmed.
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(1) (1870) 4  Bom. 210, (2) (1879) 4- Bora. 214.

APPELLATE OlVIIi,

B efore  Sir L , i f . Jcnlcins, K.O.T.E., C h ief Justice, and M r, Justice Ja>c6h,

PUESHOTTAM  K R ISH N AJI (origidtal Defekdakt 2), Abpbilant, v  1903.
SAGAJI VALAD M A L JI and oihbRs (okiqinal Plaintiffs and Deeekd- A u ^ m i  11,
AN'j; 1), BoESrONDENTS.* ~

Bedem^Uon m it—M ortgage l y  persons oilier tM n  the real owner—
escence o f the real,owner— Mortgagee's possession adverse, io the rm l ox\>ner.

On tho 24th Octobei’, 1873, one Durgan, -widow of Govindii, mortgaged "witli 
possession certain land to Godaji, fhs husband of her daughter Eau. After 
Dm-gan’s death in 1882, the plaintiffs, under a belief then proYalent, claimed as 
the nearest W aras BhaKhands of Govindji to have succeeded to the mortgaged 
property, to the oxclnsion of Govindji’s dfiiighter Eau, and disputed the Yalidity 
of ])urgan*8'mortgage. Godaji, thereupon, on the 22nd June, 1883, accepted a 
niorigage from the plaintifl’s. Eau -was aware of this transaction and acquiesced * 
ill it. In July, 1889, Eau sold her eq.uity of redemption to one SaYliaram who 
paid off Godaji’s mortgage and recovered possession of the mortgaged property.
The plaintifEs, in September, 1899, brought a suit against Godiji andSavHaram, 
defendants 1 and 2, to redeem the mortgage of the 22nd June, 1882.

Meld, that the plaintiffs were entitled to redeem, Ban’s claim to the equity of 
redemption having become time-baried. After the mortgage in suit* Godaji 
held the property as plaintiiis’ mortgagee and his possession must be attributed 
to a right derived from them, Ban being aware of what was being done and 
having acquiesced in it. Though Godaji’s possession in its inception was not by 
virtue of a right derived from the plaintiffs, still his possession was from tlio 
22nd June, 3882, trader colour of a right derived from them and so adverse to

* Second Appeal No. 122 of 1903.


