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the tenants assessment to the extent allowed as reasonablle by
the custom of the village. The special circumstances alleged in
the present casc have been urged by Mr. Rao as jl]stifyiug the
inference of an adverse right in favour of his clients, but the
inference is an inference of fact which the lower A ppellate Court
hag declined to draw, and we sec no error of law in that Court’s
conclusion. As to the sevaisw! which is not allowed by that
Court, it is clear thab the coutrach as to it was couditional upon
the continued existence of the measurements aceepted by the
parties at the time of the dowls as the basis of their mubual elaimg
for the future  These measurements ceasing to exist, the basis on
which the right to svvasué vested fails, Theve is no ervor in the
award of interest, Womust, for these reasons, dismiss the appeal
without costs.

Jaoos, J. :—T entively coneur.

I would merely add to the judgment in Sccond Appeal No. 80
of 1902 that the introduction of the first ranch of clawse (f) of
section 4 of Act X of 1870 aflords anobher almost eonclusive
argument against the plaintil’s contention, since if that conten-
tion were sound the objeet expressly aimed b by the first braneh
of clause (f) is alrendy fully covered liy the provisions of clause (4).

dAppeats dismissed,
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Before Sir L. I Jenkins, K.C.L K., Chicf Justice, and Mp. Justics Jueob,

RUDRAPA AND ANOTIER, SONs AND HEIRS or VIGDITADRAPDA mN
IRAPPA (0RIGINAL DEVENDANT 2), APpELLANT, 9. LRAVA AND ANOTHEL
(ortaINAL PraNTiess), RuspoNpENTS

Hinde Law—Dhdarmir district—Suscession-—Sister—Brother's widow.

gn tho distriet of Dhérwdr a sister is proforred as an hoir to a hrother’s
widow,

- BECOND appeal from the decision of R. Knight, District Judge
of ‘Dh&irw&r, confirming the decres of R. Reuben, Subordinate

Judge of Haver, : '
¥ Rocond Appesl No. 4 of 1905,
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Suit by a sister to recover possession of the property of her
deceased brother as his heir.

The property in suit belonged to one Malkapa bin Chenbasapa,
who died about the year 1880-81, leaving him surviving a widow
Adveka and a sister Gangava. Adveka managed the property
till the 8th April, 1887, when she died. Malkapa had a divided
brother Nagapa, who died before Malkapa, leaving a widow
San-Irava. On the 5th July, 1899, Gangava as the heir of her
brother Malkapa brought the present suit to recover possession
of Malkapa’s property. After the suit was filed Gangava died
and her daughters Irava and Puttava were joined as her legal,
representatives.

Defendant 1 was abzent.

Defendant 2 contended that the deceased Gangava was not
Malkapa’s sister; that Malkapa’s widow Adveka, for a legal
necessity, sold the property in dispute to defendant 1in 1883,
and that defendant 1 sold it to him (defendant 2) on the 23rd
November, 1892,

The Subordinate Judge found that Gangava was Malkapa’s
sister ; that Adveka was not competent to sell the property to
defendant 1 as there was no legal necessity for her to do so, and
that though the sale-deed set up by defendant 2 was proved,
that circumstance did not help him. He, therefore, allowed the
claim.

* On appeal by defendant & the Judge confirmed the decree,

Defendant 2 preferred a second appeal,

S. 7. Bhandurker (with N. V. Goklale), for the appellant
(defendant 2):—The first Court was wrong in stating that
Nagapa’s widow San-Irava was dead. 8he is alive, Malkapa
and Nagapa were divided in interest. Therefore the question to
be considered is whether Gangava, the sister of Malkupa, or
San-Irava, the widow of Nagapa, are his heirs and who, out of
the two, has the right to sue. The Mitakshara does not mention
a sister as heir. She is treated as a bandhw and thevefore cannot
sueceed in preference to the brother’s widow who is a sagolra
sapinda. The casehas come from Dhirwér where the Mitalkshara
prevails and not the Mayukha. A female passes by her marriage
into the gotra of her husband. According to the Mitakshara the
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test is that a female, in order that she may come in as heir, must
belong to the family of the pr opositus, A sister owing to Ler
marriage ceases to belong to the family of her brother, The
Madras High Court in Kufli Amanal v. Badukrisina Aiyan
treats & sister as heir to her brother.  Bub that decision hag been
commentbed upon : see l\/[ayne’s']?l'indu Law, Sixth Bdition, scebion
537, page 705, Refers to Laliublnt Bapubhai vo Mankuvarbai @,
Mul‘)tvﬂ Cursandas®, Thakoorain Sakiba v. Molun Jiudl 4, llaCI[,(LUL[,
Kalingapa ®, Jullesswr Kovor v. Uggur oy ®, Wost and
Buhler, Third Bdition, pages 114, 131, The Mayukha treats a
sister merely as a gofruja and assigns her a place between grand-

"mother and grandfather,

We submit that the Mitakshara ought to govern the present
case and according to that school a sister 15 nob entitled to
suceeed to her deccased brother, she hoing nob w sugolra sapinda
of the propositus. She has no place in the line of heirs men-
tioned therein. Thercfore Gangava had no right to institute the
suit and her two daughters had no right to continue it,

Setlur, with . N, Inamdar, for the respondents (plaintiffs) ;—
The terin gofraja has two siguifications wibh vespect to a sister,
The term means ¢ bovn in the family”  The Mayukha aceepts this
interpretation, while the Mitakshuara considers the torm meta-
phorically and interprots it as Sumdngotra (i.e., of the same gotra).
We- do not contend that under the Mitalcshara o sister iy a
golragu, but we submib thab in this Presidency the interpretation
of the Mitakshara by Balambhatt and Nand Paudit is recognized

"ag correct and according to that interpretation w sisber is included

in the term blrdfarak (brothers). The interprotation of Balum-
bhatt is considered by usage to be the law in this Presidency :
Vinayak Anandrav v, Lakshwibaz ),  Loekshmi v, Dada
Nanagi ®, Ganesh Vaman v, Vughu®  These rulings sapport ouy
contention, Balambhatt includes a sister in the term brother juss
as mother is ineluded in the term father. The usage in this

() (1875) 8 Mad, M, U, R. 8¢, ® (18921 16 Bom. 730,

® (1876) 2 Bom, 388, @ (1862) 9 Cal. 725,

(8 (19009 24 Bom, 563 ) (1864) 1 Bow, IL, 4 R. 117, 128,
Y (1867} 7 W. B, P, C. 25, ® (1879 4 Bow, 210,

@ (1903) 27 Bow, 610 ; (1908) 5 Bom. L. B, 581,
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Presideney is that according to judicial tradition a sister is to be
preferred according to Balambhatt, The vuling in Bhagirthital
v. Kahnufirar O sets out the meaning of the term usage and
according to that usage the place of the sister in the line of
inheritance is also fixed., Bhe comes after brother. Even if our
contention be not npheld, shill according %o the Mayukha the
gsister would come in affcr the grandmother. The Mayukha is
strictly applicalle to the Maratha country which does not include
Dhdrwér which forms part of Kdnara, The Mayukha was
compiled by a Poona Shastsi, and when the Peshwas conquered
Gujardt, they made it applicable to that part of the country.

The observations in Mayne's Hindu Law, section 537, page 705,
were relied on.  According to those observations a sister will
never be the heir.  Turther those observations were directed to
the ruling in Kwéfi Ammal v. Radokrisine Aiyan'®, therefore
they cannot be velied on hy way of argument. Under the
authority of Raékave v. Kalingapu @ a brother’s widow would
be postponed to a sister. She would be postponed also on the
geound that she is npot wentioned in the compact series:
Jullessur Kooer v, Uggur Roy  which was velied on accepts the
interpretation of Balambhats. Kutsi Ammad v. Radulristaa
Adyan Y correctly interprets the Mitalshara.

Blhaudarkar, in veply t==Great velinnee was placed on wusage,
but it iy diffienlt to wnderstand wheee it came from.  8ir Michdel
Westropp, C. J., has expressly relied on the tests of Balambhatt
and Nand Pandit in Lalludbai Bupubhai v, Hankusarbai® for
the exposition of the Mitakshara. With great respect we submib
that Sie Michael Wostropp, €. J., euac to a wrong conclusion
by accepting the interpretation of those two comnentators,
The question may be argued again.

Jenkng, C. J.:—The only legitimate subjeet for discussion in’

this sccond appeal is the hare point of Iaw whether in the
distriet of Dhdrwdr a sister or a brother’s widow is to be
proferred as an heir. 'These questions, in which the right of

1) (1886) 11 ow, 285, ; (3) (18&)2) 16 Boms 7164
(2 (1875) 8 Mad. 1L, U, Te 88, 4 (1832) 9 Cal. 725,
- (8) (1876) 2 Bome 358,
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ferale heirs comes under debate, turn in Bombay, on considera~
tions peeuliar to this Presidency, and it is therefore useless to
seelc guidance in the decisions of the other High Courts. In
Gujardt and the Island of Bowmbay the right of a sister to a
high place in the order of succession hag Jong been determined,
and has the sanction of the Mayulkha, whose author is said to
have ﬂOIll‘ih‘hOd about 250 yeabs ago.

Tt hés been urged before us that in the other districts of the
Presidency the sister’s suecession is governed by the Mitakshara,
which docs not name the sister,  As against this, reliance has

- been placed on the interpretation of the Mitakshara by Balam-

Dhatte and Nanda Pandita, wlo maintain that sistees ave ineluded
in “ brethern ” according to the true rules of Sanskrit exegesis:
and in support of its applicabiliby in the Bombay Presidency
refcrence has heen made to the opinion of Bir Michacl Westropp,
It is further contended that for the purpose of a sister’s succes-
sion the rule of the Mayulkha is not linmited to Gujardt and the
Island of Bombay, but is also of authority in the other distriets
of the Presidency, That there is o usage, under which the sister
succcedy as an heir when outside Gujardt and the Island of
Bombay, is, we think, beyond doubt; the struggle has been to
reconcile thab usage with the Sanskrit commentavics, but in view
of the decided cages it appears to us lmmaberial whether we
invoke in support of it the rule of Nilkanth or the interpretation
of Balambhatta or Nanda Panditta,

Tt'has been decided by Sir Michael Wostropp and Mr, Justice
Kemball in Lakslmi v. Dadw Nungji V and Bivw v Klhandu
that the sister, in the Sholipur district is not only an heir, but
is entitled to preferenee cven over some who are golraja
sapindas. Tt.is therefore clear that even outside Gujardt and
the Island of Bombay the sister must be conceded a position not
lowor than that given her by Nilkanth, so that she is entitled to
preference over the brother’s widow, who in this Pregidency
gomes in as the wife of agotraje sepinda after the sister.

It has been strenuously avgued before us that Sir Michaol
Wesbropp’s decision was erroncous and that we are not hound by
it, or that we ot any rate should vefer the question to a Fall

@ (1879) 4 Bom, 210, @) (1879) 4 P'om, 214,
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Bench. Dut we think it would be absolutely wrong for us to
do anything to distwrb a rule of inheritance established so far
back as 1879.

In our opinion, therefore, on the strength of the authorities in
Lalslmi v. -Dada Nonoji® and Biry v. Khandw,® we must award
preference to the sister and on that ground confirm the decme of
the lower Appellate Court with costs.

Deeree confirmed.

(1) (1879) 4 Bom, 210, (2} {1879) 4 Bom. 214.

APPELLATE CIVIL.

Before Sir L. H, Jenkins, KO.LE., Chief Justice, and Mr, Justice Jucob.

PURSHOTTAM KRISHNAJI (omigivaL DErenDANT 2), APPELLANT, v

SAGAJL varap MALJT AND oTHERS (ORIGINAL PLAINTIFFS AND Dm‘mm-
axt 1), RESPONDENTS.*

Redemption suit— Mortgage by persons other than the real owner—Adegui-
escence of the real owner—Mortgaged's possession adwerse to the veal owner.

On the 24th October, 1873, one Durgan, widow of Govindji, mortgaged with
possession certain land to Godaji, the husband of her daughter Raun. Aftoer
Durgan’s death in 1882, the plaintiffs, under a belief then provalent, claimed as
the nearest Waras Bhaubands of Govindji to have succeeded 1o the mortgaged
property, to the exclusion of Govindji’s danghter Ran, and disputed the validity
of Durgan’s mortgage. Godaji, therenpon, on the 22nd June, 1882, accepted a

mortgage from the plaintiffs. Bau was aware of this transaction and aequiesced

in it. In July, 1889, Rau cold her equity of vedemption to one Saviiaram who
paid off Godaji’s mortgnge and recovered possession of the mortgaged property.
The plaintiffs, in September, 1899, brought a suit againgt Godaji and Savliaram,
dofendants 1 and 2, to redeem the mortgage of the 22nd June, 1882, *
Held, that the plaintifts were entitled to redeem, Rau’s claim to the equity of
redemption having become time-barred. After the morbgage in suit- Godaji
held the property as plaintiffy’ mortgagee and his possession must be atiributed
to a right derived from them, Ran being aware of what was beiug done and
having acquieseed in it. Though Glodaji’s possession in its inception wasnot by
virtue of a right derived from the plaintiffs, still his possession was from tho
22nd June, 1882, under colour of o right derived from them and so adverse to

# Socond Appeal No, 122 of 1908,
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