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Jjcfore M r. JuHiee Oh indavayhai' and 2 lr . J iidice Jlteoh.

19QS, LAKSHMi^N JJ'ARAYAT^ BFIACIVAT (okigintai, P lain 'I'ikf), ArPHLiANT,
A ugust g. V. G O YIN I) M A H A D E V  G H A T K  (o b ig lv a l Djui-uNDANi’). Rhsi’ondeht.*

 ̂ CiOVIND MAHADKV Q FrATE (oukhnai, T)Kr:uN-DAivt'), AinrnivLAWj?, LAK-
S B M A W  N A R A T A N  B H A G V A T  (o r io i.val P iaio tiii’f; ,  K khpondjsnt.*

Ijoiiihay Bevenue Jurlsclioiion jh'l (X i]f 1s7G), /fectioiii d {h) (”*•)•—Inamdar-^' 
Ocoitj>anct/ tenant— Claim hj the. inumUir to ■mwnc)' (m n sm m t according to the 
sttrife^ rates— Tenant scJiinr/ up fixeil atn^csanioni— Ohjccliom  under m tion  
*}j. (J)— C 'M  Court —Jhirisdiclioii,

The plaiutlff, tin luamdar, sued to ri'CKVor fi'oai tlio an occupani', ilw
tissossment of tho lands liold hy liim iti actjordiiTico -vvilili HUWcvy rato.s. Tha 
defendant coTitendocljiiraong ollior tliuigj'., tliiifc imtlor ecrfcniu M ajikl iHta'wa. Kaivls 
heldby himj he liad acquire,d fcliu right to hold tho lands pGi’iunnonlily on i>aynioat 
of a fixed stiai as runt. Piaintilf! oonteudtMl ijiivtby virlmft of ssohiou 4, clniiso (?;), 
of the Bovnbay Rovenno Jnvisdiotiou Ant ( X  of 18TG), the ClvU Cowvi) was 
preclndod fi'oiu cutei'lHiuing iJie dofoudttuf’H cont;t‘ntiou,

IM d i  that clan.se (/j) of .seation 4 of (ilio liiaiuhivy TvOYumit) eTnrirulIctuui Act (X  
of 1876) prosoated no liar to the hcuriiij  ̂hy tho Civil GoiU't of the eonteution 
set up l>y the defer,daixt.

An ohiooiiion to come within 1st huud ti{ Hcctlun -1-j olftXiHV! (?>), of Iho Buniha.}' 
Bevon.ue Jurisdiction Act (X  of 1870) ninst lio ' ‘ totha amount or iuutdcvice of 
any assessment of land iwemio ” itself and iw rfnoli, in other wovdsj upai’fc froiu 
tli6 c|uestlon of any other and iudopaiidaui vight, if mi occupancy tenant 
complains that thongh ho is bound to pay tlw assessraont of land rovoinve, tho 
amount or incidence o£ it as authorixod by Government is too high, having regard 
to the nature of the aoil and quality oE hia land and othei’ like eoxmdexations, ilio

* Oross*appeala Nos. 80 and 90 oH902.

' (i^Ssfition 4>j clansG P)j of tho Bombay Ecvonno Juvisdictiju Act (X of 18/G)j rur,s 
as follows

4., Subject to the osuoptions licrcinaffcei’ appoavliig, no Civil Coni't hIihU {"xcn'ise 
iunsdlctiiftn as to any o5 the ifollov/iug maltcx’a 

, * * * # « # « #
(5) Objoctioiis—

to the a'-TiOunt or ini'idfnco uf any ass(!.-î ui<:ut of land rovouui; anthovi’<scd by 
Government, or

to the mode o! assessment, or to fcbu prineiplo on winch such af̂ seRsinrat if3 
'fixed,,or■ ■

-to tho/Vftliflity or ofc of tho notificatiott of survey or sottlouiont, oy o£
■ , toy notification determluiiig the period of $ottiemc-nt.
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objection is one puvely and simply to sucll amount or iucidanee. But if wiUiout 1003. 
qiiesfc'oniii^ the legality o t  propriety of the amount or incidence poi' so, lia 
asserts a right independent of a-ul having no relat.ioato it, such as a 3.’ight to pay ' '
a csrtain fixed amount annually nnder a contract between him and the Inamdar GoTraD,
he eaiinot be said to objoct to the amoilut or incUleaee of the assessment. Nor 
can such a tenant be said by his objection to object to the validitj- or efFect of the 
notification of survey or settlement under the 3rd hend of clause (V) of .sectioix 4 
of the Bombay Eevei;ue Jnrisdicfcion Act (X  of 1876).

“ Objections ” in section 4, danse (h) o£ the Act, can be ra:sed by a,suit or in 
dofcnee to a suit.

C r o ss -a p p e a l s  from the decision of V* Y, Pliadke, First C]ass 
Subordinate Judge, A. P., at Thdna, varying the decree passed 
by R. B, Chitale, Subordinate Judge of Pen. *

The plaintiff, an Inamdar, sued to recover Rs. 133-6-2 from 
the defendant, an occupant, on account of assessment of the lands 
held by the latter in accordance with the survey rates.

The defendant contended {bd&r alia) that he was not liable to 
pay the increased assessment since he occupied his holding at 
fixed permanent assessments.

It was urged on behalf of the plainbifi that the contention 
raised by the defendant was in the nature of an objection to the 
“  amount or incidence of any assessment of land revenue author­
ized by Government within the meaninp; of clause {h) of 
section 4 of the Revenue Jurisdiction Act, (X of 1876) and that 
the Civil Courts were precluded from exercising jurisdiction in 
the matter.

The Court of first instance was of opinion that under section 4, 
clause (h), of the Revenue Jurisdiction Act (X of 1S?6), the Civil 
Court could not inquire into the question whether the defendant 
was entitled to claim partial exemption as, in its opinion, it 
involved an objection to the amount or incidence of an asseais- 
ment of land revenue authorized by Government/^

The lower Appellate Court, on appeal, held that the Civil C!ourfc 
has jurisdiction to entertain suits or defence's based on claims for 
exemption after a survey settlement has been introduced in 
respect of the assessment on lands covered by such survey. The 
following were the reasons :—

“  It has been urged by the defendant that the term ' Lind revenue ’ means 
only reveniie claimaljle by or on behalf of Government, and that the revenue 
claimed by an Inamdar is therefore not land rovonue within the meaning of the
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term ; and lieneo the Act'is not applioaljlo to cases wlioreiu sucli revenue is in 
question. If lliat wore so, the prorisions of tbo Aoli would nob bo appliciible to 
disputes bet'\’ooii Hupei'ior and tirJ:ariorliold«'irrf, consoiiviuutiy section 4 would not 
bar jui'itidictiou in sncli (inostioiis, and blio provision in .s«<.!tlon 5, cltitiBo o, for 
exempting' bugIj. suits frora tho opcnitiun of secfcioji 4 Avould be meaninglosa. 
Tile lower Coui'b has givon an oxtonsivo account of tlio olianga tluit has taken 
■place iu the law on tho aubject of tlie jurisdicition of Civil Courts in matters of 
land reveniiG. The oonolufjion arrived at by that Oourtj that tho iui’isdicfcion o£ 
Civil Counts has been mnob curtailed hy tho lievoBuo .Turisdiction Act, is true?. 
Tho question is whether tho Oonrt i» dttbarrod from entertaining questions like 
the ono involvtd in this suit, i.e., u (daim to partial cxcanptiou from land 
revenue. It is said that snoh oliuma are objci/lionH to tlio iunount or incidcnca 

f of aai assesainont authorized by Govitrmnont. Now I would interpret tlio 
phrasG 'ohjtiction to tho amount or inoidon(;o of any assowrtnunit ’ as mcmniug 
objection to the .nioasuremont or classjlicaiion oE land. I  shidl give an 
illustration. A partiouhu* occnpant thinks that the wurvcy authoritioiH havo 
committed an error in classify ing his laud, and tliat tho land wbich has been 
assessed at annan 8 por acre has been at Ho. 1. If ho raises an objection
like this, it will bo nn objeciion to tho incidonce of tho asKOsHment, and no Oourt ■ 
would bo authorized to onttt’tain it again, tbo occupant way say that tho 
olassilication is fair, but that a misfako Isa.s boon comniitood intlu} ine.'wurtnnenfi, 
aud eonseciuently Iho luuomit fixod is lixcossivo. 'iriiafc would bo an ohjcjaiion to 
tbo amonut and would bo ocfually barred. I'lils viaw is, I tbirilc, RUppoiî od by l.lie 
decision of tho High Oourt in Gangadkar v. Morhhfit (I. L, B. 18 Bom. 525). 
Lot us considor the point nrore minutely. I f olaitns for pai tial exomptiou come 
under plansQ (b) of section 4, then that clause would bavo np.H’atod to bar hucQx 
claims, and there would hftvt5 boon no nucussit}'' for providing in clatiso ( / )  that 
divil'Courts should not take cognissanoo of clvuns against Govornnient to hold 
laud wholly or partially froo from payment cf land revomw. Suclvau oxpreas 
pi'oviaion, thoreforo, show» that such olaims a-ro not covorad by'cbmso {h), 

.Moreover, by Act X Y I  of 1877, wection 5_ was amundod by tbe addition of a 
proviso that in oovfcaiu speeified diatricts, Courts Kball not bo iwevonted by 
anything contained in Boction 4  from entertaining sxxcb suits against Goverumont 
for claims to bold laud wholly or x̂ o-i-'fc'ally oxonipt. If, thoroi'oro, tbo 
jliSerpretation which Mr. Chanbal puts on section 4 be true, the result would bo 
that, in the said scheduled districts, occupants of bmd would hobt liberty to put 
forth against Government claimR for total or partial osomption from paynioni; 
of land revenue, but tliey would be debarred from putting forth tho Banio claijus 
against private iienons. That would lio a very unreasonable Htato of things ; 
a n d  hence the eontention ciinnot bo allowed. I  therefore lutld tliat the Court 
i s  not, precluded from entertaining t lio  e la i in  urged by dofondant, for partial 

:;: eKempt;iou.’’ . , '

P.^^tios prefori'ciil crovss-appeals to tho
Oourti.
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APPEAL 1 0̂ , 80 OF 1902. i 9os.
M. B. Chaiibal, for the appellant. Laksh^ah
V, iV. Manoftar, for the respondent. Goyisd.

APPEAL No. 90 of 1902.
G. 8, Rao, for the appellant.
3L 5 , Cliaubal  ̂ for the respondent.

A ppeal N o . SO o f 1902«

Chandavabkar, J. :—-These second appeals have been heard 
together and the point 'which is common to all has been argued in ^
Second Appeal No. SO. That point arises in this way. The suits 
have been brought by the plaintiff to recoyer from the defendant 
the assessment of the lands held by him  ̂ in accordance with the 
survey rates. The defendant resists the claim on several 
grounds^ one of which is that under certain MapM Istava Kowts 
held by him  ̂ he has acquired the right to hold the lands 
permanently on payment of a fixed sum as rent and that there- ; 
fore> as he is not liable to pay more than that sura, this claim to 
recover the assessment according to survey rates cannot lie. For 
the plaintiff it is contended that Oivil Courts have no jurisdiction 
to hear this objection and section 4, clause (5), of Act X  of 1876 
(The Bombay Revenue Jurisdiction Act) is relied upon. Clause [h) 
of section 4 provides that no Oivil Court shall exercise jurisdictim 
as to any objections ( I) to the amount or incidence of any assess­
ment of land revenue authorized by Government j (2 ) to the mode 
of assessment, or to the principle on which such assessment is 
fixed ; and (3) to the validity or effect of the notification of 
survey or settlement, or of any notification determining the 
period of settlement. It is an admitted fact that the assessmeni 
of land revenue on which the plaintiff has based his claim has 
been authorized by Government in respect of the lands in dispute 
which lie in the plaintifFs inam villages and that that assessment 
is in accordance with the notification of a survey settlement 
duly made under the Land Revenue Code. The question was 
raised for the defendant whether what the plaintiff claimed could 
fall within the definition of “  land revenue ” in the Bombay 
Revenue Jurisdiction Act. W e do not think that it is necessary
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1903. for the purposes o£ these appeals to decide that qiaestioii} because,
L akshmait assuming that the plaintiff’s right as assignee of the Government

Gonifx) recover land revenue^ is substantially that of one elainir
ing* such revenue on behalf of Government^ the question still 
remains whether the objections of the defendant based on his 
htvls are objections which fall under any of the throe Iiea,ds of 
clause (h) of section 4 of the Bombay lievenue Jurisdiction Act. 
It is cSnceded for the pkiintitF that tlie objections in question do 
not come under the second licad of clause (6 ), so that wo have to 
see whether they fall under either of the other two heads, To 
fa ir  under the first the objection must be '̂ Ho the amount or 
incidenco of any assessment of laud revenue/^ In one sense no 
doubt xvhenever an Inamdar sues an occapaney tenant to recover 
land revenne according to the survey rates and the tenant resists 
the claim on the ground that lie lias acquired a ri^'ht as against 
the Inamdar to pay rent or re,venue at a pennanenfcly fixed ratOj 
he may bo said to object to the amount or incidence of land 
i-evenue authorised by Government. But it is an objection which 
does not hit the amount or incidence directly; that is its indirect 
e'ftect, which is not what the first head of clause [h), having regard 
to its language, was intended to strike at. The objection must 
be to the amount or incidence of any assessment of land revenue ” 
itself and as such. In other words, apart from the question of 
any other and independent right, if an occupancy tenant com­
plains that though he is bound to pay the assessment of land 
revenue^ the amount or incidence of it aa anthorized. by Gov­
ernment is too high, having regard to the nature of the soil and 
quality of his land or other like considerations;, the obj’uetion 
is one purely and simply to such amount or incidence. But if̂  
Without questioning the legality or propriety of the amoutit or 
incidence per 50/ he asserts a right independent of and having no 
relation to it/such  as a right to pay a certain fixed amount 
annually under a contract between him and tlie Inamdar, he can­
not be said to object to the amount or incidence of the assess­
ment. In such a case what in effect he says is; ^^The anionnt 
dr incidence of the assessment is all right, I have nothing to 
say to"that ;• but you, the Inamdar, have entered into a contract 

with me and all I  claim is that you are bound by it/'' Nor can
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such a tenant be said by his objection to object to the validity or i&os.
effect of the notification of survey or settlement under the 3 rd
head of clause (&). So far as the notification goes by itself, he Goyisi}
does not question either its validity or effect. What in effect he
says is ; “  I am not concerned with either of them. I set up an
independent right which has no connection with the question of
the validity or effect of the notification of survey settlement/^
W e are of opinion, then, that an objection to come withiil either 
of the two heads of clause {b) of section 4 must be an objection 
which reaches them d i r e c t l y / a n  objection to them 2̂ er se 

which admits the liability to pay laud revenue on the part of the, 
objector but quarrels with its amount or incidence or the validity 
and effect of the notification of survey settlement as hy them' 
selves objectionable, not because some other right affects them or 
makes them inapplicable to his particular ease. That this is 
the plain meaning of the Legislature appears clearly from a 
consideration of the proviso to section 4 and from section 5 of 
the Act. According to the proviso to section a Civil Court has 
jurisdiction to entertain any suit where any person claims to hold 
land, wholly or partially exempt from payment of land revenue 
under any enactment, or under a sanad or instrument granted by 
or by order of the Governor in Council under Bombay Act 
Ho. 2  of 1863, etc., or any other written grant by the British 
Government expressly creating or confirming such exemption 
or a judgment by a Court of law, etc. The effect of this proviso 
is that where an occupancy tenant holding under Government 
is called upon to pay land revenue according to the survey 
rates, it is open to him to resist the claim of Government in a 
Civil Court on the ground that he holds under a written grant 
or an enactment, etc., which prevents Government from claimin’g 
more than can be recovered under the grant or enactment, etc.
And as to Inamdars and occupancy tenants holding under them, 
section 5 provides that “  nothing in section 4 shall be held to 
prevent the Civil Courts from entertaining’’’ suits between private 
parties for the purpose of establishing any private right, although 
it may be affected by any entry in any record of a revenue 
survey or settlement, or in any village papers. In the present 
case the defendant virtually sets up his private rights as agains



1903» ilie Inamdars and tlie ynits are between private parties. Moreover^
L a k s i i j i a n  section 5_, clause (o)̂  provides tliat notliing in section 4 shall bo
Gowi). to prevent Civil Courts from entertaining «uits between

superior holders or occupants and infeiior holders or tenants 
regarding the dues claimcd or recovered from the latter,” It was 
held by this Court in The Secretary o f State fo r  India y , Mahant 
JPumchinclra Naki that an Imimdar is “  a superior holder ” 
within'the definitions of l^egulations X V II  of 1827 and Bombay 
Acts I of 1865 and V  of 1879. But it was Maid that, even assum­
ing clauses {U) and («) of section 5 applied to tJie objections of 
the defendant^ all that tliat Heetion allowed was a «u it ; .here the 
defendant was not suing but was roHLsting suits brouglit against 
him by the Inamdar. We do not tliink that tlio Legislature 
intended to allow such objocfcionvS as tJie defendant ha,s raised 
only where they were raised by a suit and not in defence.

Objections in section 4i, clause (/>), may be raised by a suit or 
in defence to a suit, bat in whicliever way they are rai«cd they 
must be of the particular nature described in clause (h). ‘Where 
they fall outside that class, they can be raised in dofonco to a« 
well as by a suit.

It "waŝ  however, nrged before ns that sections and 217 of 
the Bombay Land Revenue Code debarred the defc^ndant from 
raising the objections in question, founded on the MwpU Talma 
Koivls on which they rely. But section 52 does not atieet the 
right of a party who holds landn under (Jovernmonfc or an 
Inamdar by virtue of a special grant; nor does section 217. 
The effect of the first is to give the Collector the discretion to fix 
the assessment; the effect of the second is to I’cnder the occupants 
in alienated villages subject to a settlement like the oocopaots in 
unalienated villages. But neither section takes away any legal 
right which an occupancy tenant may have aet]:uired in<lepen» 
dently of his bare status as an oeeupancy tenant liable to pay 
the land revenue according to survey rates, We^ thorofore;, 
dismiss the appeal without costs.

A ppeal No. 00 of 1902.
W e have already intimated in the course of argument that 

We must accept the fiiiding of fact by the lower Appellate Court 
' (1) (18W);»Boiq,422.'
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that the grant under Exhibit 17 was xniauthoi'ized and not 1S03.
binding on the present plaintiff. Lakshstas

The Subordinate Judge, A. P.j has decided in favour of the Gotisd.
plaintiff the question of limitation raised in this case on the 
ground that there has been for tweU^e years before suit no 
demand on the part of the Inamdar and no refusal on the part of 
the tenants in respect of rents at a higher rate than that fixed in 
the Tcowl, Exhibit 17. But the question does not depend on mere 
demand and refusal. If it appears on the evidence that the 
tenants disputed in 1879 the Inamdar’s right to recover otherwise 
than under Exhibit 17 and that, thereafter, for twelve years they* 
went on paying the reduced assessment under that document, the ;
Inamdar^s right must be held to be barred. Now, the ease of 
the tenants is that in 1879 when the Inamdar debited them in 
the receipt books with sums over and above those they bad paid 
in accordance with Exhibit 17, they gave him a notice (Exhibit 
13) protesting against the debit entries. Bat the lower Appellate 
Court has held that Exhibit 13 is not proved to have been served 
on the Inamdar. On this finding Mr. Chaubal has invited us 
to hold that there was no claim based on Exhibit 17, set up by 
the tenants in 1879, to the knowledge of the Inamdar, and indeed 
we must come to that conclusion having regard to the facts found 
by the lower Court. The receipt books for 1879 on ^which the 
tenants rely have reference to payments for several years, ons of 
which is the year previous to that of the ]towl, Exhibit 17, It  is 
found that when the Inamdar called upon >some of the tenants to 
produce their howls, this howl, Exhibit 17, was not produced or ’ 
brought to his knowledge; it is not shown as to other tenants 
that they produced their hoioU and the notice, Exhibit 13, is held 
not to have been served ou him. These facts found by the lower 
Court show that the tenants did not set up their right based on 
Exhibit 17 to the Inamdar’a knowledge in 1879. Then ‘there 
remains the fact, also found by the lower Court, that the 
tenants paid for fifteen years after 1879 the reduced assessment 
according to Exhibit 17, But we cannot presume adverse 
possession in favour of the tenants from that single circumstance 
when the Court of facts has declined to do that, especially 
because these payment's may in the absence of special circumstances 
be referred to the lawful title of the Inamdar to recover from
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1903. the tenants assessment to the extent allowed as reasonaLle l>y
LAicstiMAN the custom of the village. The special circumstanees alleged in

the present case have been urged by Mr. IIao as justifying the 
inference of an adverse right in favour of his G H cnt,s, but the 
inference is an inference ol; fact wliich the lower Appullate Court 
has declined to draw, and we sec no error of law in that Courtis 
conclusion. As to the scmmtU which is not allowed by that 
Court, it i.s clear that the contract as to it was conditional upon 
the continued existeuce of the nujsiswcementR accepted by the 
parties at the time of fclie /coifds as tlus basis of thoir mutual clainis 
for the future These measurements ceawing to ex-iMt, tlie basis on 
which the right to s/ivaisui rested fails* There is no error in the 
award of interest. W e must  ̂for these reasons  ̂dismiss the appeal 
without co.Hs.

J'aoob  ̂ J. :— I  entirely concur^
I would merely add to the juilgrnent in Sceond Appeal Ho. 80 

of 1902 that the introduction of the first Ijraneh of clause (/’) of 
section 4 of Act X  of 1870 aflbrdH another almost conchisiye 
argument against the plaintilF.s contention, since if that conten­
tion were sound the object expressly aimed at h j  the iir.Ht branch 
of clause {/') is already fully covcred by tho proviHions of clause (b),

Jppeah ilimimcL
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B efore Sir  I .  IT. Jenhms, K XII.M ,, O M ffJ m tia e, aw l Justlm  Jaenk

, :J90k BpDli/VPA AND ANoiniiJB, woifs AND'ittMBK 01? VIh*BlIAl)RA,PrA BIN
dnffUsfG. iR'APPil (ORIGINAL .l.)l<:raNr)AN''£ 2), AiH’Sr-LANTj IEATA AKIt ANOTKEB

(OBtQIlirAl. PlAIKTIE'FS),

Sind'u Lem—HJuirwur 'wklotot

In tlio dxsti’ict of Dliurwtit* a sistoi’ ifl prol’oii'ed as an I'loir to .*i hrotlxcu'’n 
wdow.

Secofd appeal from the decision of It, Knight, District Judge 
of Plidiwdi, confirming the decree of E, Bouben, Subordinate 
Judge of HsS-vfepi*

* fc’ocond A|»iieal No. 4t of 1903,


