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]3(fore Sir L. II. JcnJcim-, JCO.IJ'l, Chief ,Tn̂ <lkc, and Mr, Justice Jacoh

1003. A15AJI SITARAM MODAK a n d  a n o t h k i i  ( o iu a iN A T i  I ) et?b n i )Aj»t s ) ,

Aiigtisi S. Atpellan'fs, v. THE TEIMBAK :!\rrrNrC!PALIT\!' (oiuawAt. P.nAmTmi'),
lilJSPONDSKT.’"'

'Di.sM.Gf Mmiiclpjl A (4 (Ihm- Aci I I o f  ISS-i), ccetlom !27 {2), (IT) and HO 0) 
— Contract A ct {J X  of IS'/'-*), seotions .% and (ui-
Special geuaral •mec>ti'nrf-~-Pre.n(Icni— T)i.s\pe?imUon or re'iai.s/dan— I^rotiiitie 
■—'Contmct by Gurf oration—  TSiveaiUed comUloration-

In order that a juoetiiig ol: tlso Specii),! t}(3iu.)i';il CoiamlLloo ol' ii Distridi Muiu» 
cipalii.y should bo properly conKl itxiidd, it hiumI; bo callod lij thii Piosidonfc under 
seotion 37 (2) o£ the Distrust Municipal Act; (Bom. A(jtIIr)f 1884i). I f the 
iiiccting be not so (jailed, tho defect Ik not ciuivd l>y seutiiMi 27 (17).

Under section 63 of the Contraci, Act, (IX of 1.872) thdi’o cim bo dispivnsntion 
or retti'ission only liy means of a promiso. Thoro must be :i pi’Dpowal of tha 
disponsaiion ov ronunsiou vliieh is inicoptcd.

Undor section 10 of the Contra,oi; A«t (iouHuUu’ation not an ewKontuil ol: sw 
agrtjemont. In tlw* Act the word '''iiyrooivujiit’ ' rolorM both to “ a pvoiii.ia<} ” 
and a “ set of j)vq/^i«s forming tho (HmMidoriition for liauli other.”

* Appeal Ku. 108 oflOOl.

0) Sections 27 (2), (1'7) aml,30 oi: thcDistvieb Munioipal Act (Boua. Act 11 of 18>̂ d.): 
37. Thtt Mowing pravistons aliall b;M')bH::i'Vtid with I'OHpoet to tlio proeocidliigrf uf a 

Municipality.
’ ' ' #. # , # # ® ' ■:?

(2) I'h? IVesident may, wlumcviu' lie tVinlî j fit, and shall, iipou fcho written rt'cinosb 
of ifot Ams than ouG-fouL’Lli of tlio Commissiouei'.s, c.Ul n iSpoeial (luiioral Meeting.
' *• # * * *

(17) No act of a Municip.ilifcy, or of any Oomniitteo, or of any poMoir aotlupf a 
Co'itimissioaer, or aa a Prosidcnt, Vice-President, or Chairman, shall bo deemed tn 1)0 
invalid by reason ordy ot some dul'oet in tJie appoiniinn'int of Huch Muniel])ality> Com­
mittee, i'rc-sident/ Viee-rresidont, Oliairinan or Comminsiouer, or on tlio yronnd that 
fchoy, or any of thom, wcr,.i distjnalified for tho clliue of Oonsinirisiiinur, or tluit forniid 
n(j|iice of the intention t:) hold a meeting of a Municipality, or of a (''omiuil tee, was 
nob duly given, or for any other such iu\‘re ini'omiality,

30, The President of a Municipality niiy, on behalf of tho Municipality, entoj* 
into any contiact or agreement in t?iich manner and form as., according to tho law for 
tlie time being in forcej would hind him if such ooutvacfc or agreement wore ou hiB 
own belialf : provided that the amount or value of Buch contract or agreeniuni) shuH 
not exceed five hundred rupees.

Ivery other contract or agreement on behalf of a Municipality shall be in wril.iiig* 
tod slmll be sigrted hy the 1’roi.idcub and by two other Covmnlsaionoi'S and HliaO be 
gesled iffitli the common steal o£ tho Municipality.

, Hd ,contract.or agreeojont not executed m  i« thiti flection pi'ovidod ahall be biudSii;.? 
on a Municipality.
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Though a eoiitract by a Corporatioii must ordiniuily bo made under seal, still, 
where ihare is that which is known as an executed consideration, au action will ' 
lie though this formality has not been obsexved.

A p p e a l against the decision of 0, D. Kavislivar, First Class 
Subordinate Jndge of Nasik;, in Original Suit No. 197 of 1899.

Suit to recover a certain amount due on account of i\iQ_malda 
(farm) of tlie right of collecting tolls and pilgrim taxes.

The plaintiff; the Trimbak Municipality_, on the 12th Au^'ust, 
1S96; granted to defendant 1 as principal and defendant 2 as 
his surety the right of collecting certain tolls and taxes for 
a period of fourteen months^ from the 1 st August, 1896, to the 
30th September, 1897, from pilgrims visiting the holy place of 
Trimbak. Defendant 1 had, on account of this grant, agreed 
to pay Rs. 15,001 to the plaintiff by monthly instalments and 
had already paid ,Rs. 1,500 in advance. As many pilgrims 
did not visit Trimbak on account of the prevalence of famine 
and plague defendant 1 applied to the plaintiff for remission, 
stating that he had suffered loss owing to the collection of 
the revenue being less than was expected. The managing 
committee of the plaintiff Municipality, thereupon, resolved, on 
the 31st October, 1896, that the matter as to the remission should 
be considered at the end of the year or the term of the rtiakta 
(agreement to farm) ; but subsequently a Special General Com­
mittee, assembled on the 17tb June, 1897, passed a resolution to 
the effect that, taking into consideration, the adverse circum­
stances, such as the prevalence of plague, famine, cholera and other 
things and the fact that the maldadcir (farmer) was likely to' 
suffer loss, it was proper to remit Es. 7,000 and that the sum 
should be remitted out of the sum agreed to be paid by the 
mahtad&r. The resolution was passed by the (Chairman and ’ 
members. Neither the President nor any official member was 
present at the time. This resolution was subsequently set aside 
at the meeting of the general body, which, on the 11th January,
1898, held unanimously that the resolution remitting Rs, 7,000 
to the maUuddr was passed without considering the condition 
and income of the Municipality and that it should be cancelled, 
This resolution of the general body was approved of by a later 
Special General Committee assembled on the 25th March, 189B,
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wliicli was presided over by the Collector Presidonfc and wliicli 
contained two members more than the previous meetings. This 
Special General Committee, however^ resolved to give remission, 
of Rs. 1 ,0 0 0  plus interest lis- 200, in all Rs. 1 ,2 0 0  ̂provided the 
defendants paid the balance of the contract money within tliirty 
days of the receipt of the resolution. The defendants having- 
failed to comply with the above re.solution, tlio plaintiff in the 
year 1899 brought the present suit to recover from the defend­
ants Us, 9^630 and interest Rs. Ly/23-5“C>, in all Us. 10,853-5-6 ,̂ 
the balance -dae under the malUa, alleging that the resolution to 
remit Es, 7/iOO was a hasty and illegal resolution pas.sed with­
out sufficient and proper cause and that it was cancelled by the 
approval of the President. '

Defendant 1 contended (iniiv/' alia) tfiat as the plaintiff had 
passed a resolution remitting Iis> 7,000 out of the, sum due uivdci' 
the maJcta, owing to the prevalence of plague^ famine^ cholera 
and distress which occurred during the period of the contract 
and had communicated that resolution to him, the plaintiff was 
bound by the resolution and eonsecpiently the suit could not be 
maintained and that thetc waw soino inisuadexHtanding to tlio 
levy of the tollf-tax.

Defendant S answered in addition that as the fulfilment of 
the contract became impossible by acts of (lod and Govern­
ment (who prevented pilgrims from visiting Trimbak), the 
defendants were in no way liable to the claim and that his liabil­
ity as surety came to an end under sections 133 and 135 of the 
Indian Contract Act (IX  of 1872) inasmuch as the plaintiff 
without his consent gave time to defendant 1  for the payment 
of certain instalments wliich had already fallen due and further 
tlMit the plaintiff entered into a compromise with dofendaut 1 

on the 25th jVIarch, 1893, without hia (defendant 2’s) consent and 
agree l̂ to remit Rs. 1,0 0 0 ,

The Judge found that tlie plaintifJ:' was not bound to remit 
Rs. 7,000 on account of the resolution of the 17th June, IB*)7 ; 
that the defendants wore not exempted from the fulfilment of 
the contract on the ground of the occurrence of the plague and 
famine, and Governuient officers passing certain rules aiul (u'dei'K 
as to the plague and preventing pilgrims from going to Trimbak;
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that defendant 2 was not absolved from liability as a surety j 
that there was a misunderstanding as to the levy of the toll-tax; 
that defendants were entitled to have Es. 2,000 and interest 
thai-eon deducted from the amount claimed^ and that the plaintiff 
was not entitled to recover interest. He, therefore, allowed the 
claim to the extent of Es. 7,900.

The defendants having preferred an appeal, it came on for 
hearing before Jenkins, 0. 3., and J., on the 16th October,
1902, when the following issues were sent down for findings:—

(1) Had notice been given to the members of the Municipality 
o f the business to be transacted at the meeting- of the Special 
General Committee of I7th June, 1897, and did the proposed 
remission of Rs. 7^000 form part of such business ?

(2 ) Was the meeting of the Special General Committee of 
17th June, 189V, a properly constituted meeting 'i

(3) Had that meeting authority to pass the resolution for 
remitting Es. 7,000 ?

(4) Was this resolution communicated to defendant I, and, if 
it was, when ?

The Judge found on issues Kos. 1, 2 and 3 in the affirmative 
and on issue No. 4 he found that the resolution was communi' 
cated to defendant 1 on or about the 24th June, 1SD7.

ScoU (Advocate General, with D. A, K/tarc), for the appellants 
(defendants).

Rai/aes (with Bdo Bahadur F. J. KiHiMr), for the respondent 
(plaintiff).

J e n k in s , C. J. :— T he plaintiff Municipality has brought this 
suit to recover a sum of Es. 10,853-5-6 from the defendants, 
alleging that this sum is due from defendant 1 as the person 
to whom the right of levying and collecting certain tolls and 
taxes had been granted, and that defendant 2  was a surety for 
defendant 1 .

The defence is that the Municipality had by a meeting on the 
17th June, 1897 passed a resolution, subsequently communicated 
to defendant 1 , which had the effect of dispensing with, or 
remitting the perfori^iance by him of so much of his obligations 
as give rise to the present suit, and the surety relies on

B 14141—3
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provisions of Chapter V III ol’ the I)idiaii Confcract Act as 
entitling liim to a discharge from linbilif’y* The case was lieard 
by the First Class Subordinate Judge at Nasik with the result that 
he passed a decree for the plaiutiiF Municipality for Ks. 7,900, 
It came on appeal to this Court, txnd as it wao l>y no means clear 
that the constitution of the meeting of the 17th of June  ̂ 1897, 
bad been properly and thoroughly investigated, the following 
issues were sent down:—

(1) Had notice been given to the members of Municipality 
of the business to be transacted at the meeting of the Special 
General Committee of I 7 fch June, 1897, and did the proposed 
remission of lis. 7 jOOO form part of such busniess ?

(2 ) Was the meeting of the Special General Committee of 
17th June, 1897, a properly constituted meeting ?

(::>) Had that meeting authority to pass the resolution for 
remitting Rs. 7,000 ?

(4 ) Was this resolution communicated to the defendant and̂  
if it was, when ?

The finding on the 1st, ?̂nd and 3rd issues was in the 
affirmative; the finding on the 4th was that the resolution was 
comrnunicated to defendant 1  on or about the 24th June, 1897, 

about a week after it was passed.
With those findings the case has now come back to us.
Kow from the facts which have been elicited it is cleai’, and 

indeed it is conceded on both sides, that the meeting of the 17th 
of June was an adjourned meeting, and a continuatio'n of that 
called for the I2th J'une, so that if the meeting of the ISth Juno 
was not properly convened, then that of the 17th is equally 
defective. The mode of calling meetings is prescribed by Bombay 
Act II o£ l8S4, which in sub-section (2) of section 27 provides tliafc 
'Hhe President may, whenever ho thinks fit, and shall, upon tho 
written request of not less than one-fourth of the Connnit ŝionera  ̂
call a Special General Meeting/''

The first question, therefore, that we have to ask oursolvos is 
this; Was the meeting calkd by the President ? W e are clearly 
of opinion that it was not; and however anxious wo may bo to 
overlook technicalities, it seems to m  impossible for us to treat 
this meoting as oue by tlna President within the memiing
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o£ that section. But then it is argued by the Advocate General 
that even i£ that be so, still the defect is cured by sub-sectiou 1 7  j 
but we think that is not s o ; in the circumstances of this ease the 
Gmission is not one that can be thus got over. But even were 
this not so, the defence^ it is contended, must failj as there had 
been no remission or dispensation within the meaning of section 63 
of the Contract Act, first because there was no communicatioil of 
the resolution and, secondly, because the provision of section 30 of 
Bombay Act II  of 1884 has not been observed, In the view that 
we take of the ca«e, it is unnecessary to consider whether there was 
a communication of the resolution^ and we will at onca proceed to 
the other objection. Now section 30 provides that 'Hhe President 
of a Municipality may, on behalf of the M iinicipaUty, enter iato 
any contract or agreement in such manner and form as, accord­
ing to the law for the time being in force, would bind him, if 
such contract or agreement were on his own behalf: provided 
that the amount or value of such contract or agreement shall not 
exceed five hundred rupees,"” Then it goes on to provide (and it 
is with this part of the section that we are concerned, and with 
this part alone) that every other contract or agreement on 
behalf of a Municipality shall be in writing, and shall be signed 
by the President and by two other Commissioners and shall be 
sealed with the common setil of the Municipality.'’’’ Therefore 
we have to ask ourselves whether a dispensation or remission 
under section 63 is a contract or agreement.

Now we must first turn to section 2 of the Contract Act, which 
provides how certain terms are to be interpreted. We are told in 
clause (a) what amounts to a “  proposal”  and a promise.^' 
According to clause (b), when the person to whom the proposal 
is made signifies his assent thereto, the proposal is said to be 
accepted. A  proposalj when accepted, becomes a promise.^^ 
Then in clause (/)  it is provided that “ promises which form the 
consideration, or part of the consideration for each other are called 
reciprocal promises.’ ^

Clause (e) says that “ ,'every promise and every set of promises, 
forming the consideration for each, is an agreement.”  It is only 
by means of a promisa that there can he a dispensation or remis­
sion within the meaning of section 63 j there must be a proposal
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of the ' dispensation or remissioiij wliicli is accepted. Bu.t a 
pi’omiso as we read clause (f:') is agreement; lor the words 
‘̂ forming consideration for each other’ ’ in clause (e) cannot 

qualify the words “  every promise ; they relate to the words 
every set of promises/^ Moreover^ we thinkj it involves no 

straining of language to speak of a proiniae as an agreement; for 
an agreement does not necessarily (as was argued) ijnply 
consideration.

In support of the contention that consideration is an essential 
element of an agreement, wo were referi’ed to section 1 0  of the 

'Contraefe Act; but the soetion does not (in our opinion) suggesl} 
that inference, for it is tliere provided that all agreements are 
contracts if (among other things) they are for a lawful consi­
deration/^ But when we turn to section 25 of the Act, it is made 
clear beyond doubt that conHiderafcion is not an essontial part of 
an agreement, because wo havi3 a provision tliat an agreement 
made without consideration is void ewGi’̂ pt in tlie cases there indi­
cated. W e think that the word agi'eeraont^* was selecfcod in the 
interpretation clause as a compendious mode of referring both to 
*'* a promise ’’ and “  a set of promiseri forming the consideration for 
each other/^ in the Act. Therefore we hold that assuming there 
Was a legal resolution, and that it was eommunicfited as alleged ,̂ 
still inasmuch as a dispensation or romission under section 6 S 
requires an agi’eement or contract, the resolution was o f no legal 
effect since the provisions of section 80 of Bombay Act I I  of l 8 8 ‘Jf 

, have not been observed.
This discussion leads us to consider a pointy which was raised 

before us for the first time, and then only as a result of invcstiga- 
 ̂tiohs-made in the course of the hearing before us. It appears 
tha/t the contract under which defendant 1 became entitled 
to ievy  and oollect the tolls was not under fseal, and so failed to 
comply with section 30 to which I have already alluded. The 
Advocate General, relying for this purpose on section 23 of the 
Indian Contract Act, has asked us to hold that there was no 
cattract at all under which the plaintiff Municipality can claim. 
Apirb fropa the fact that this is travelling outside the pleadings 
oi the parties  ̂we think, there is another reason why wo cannot 
gi-v.e effect to the contention. It is well reeognised law in
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England that though a contract by a corporation must ordinarily 
be under seal  ̂ still whore thore is that which is known as an 
executed consideration^ an action will lie though this formality 
has not been observed. Notwithstanding section 23 of the 
Indian Contract Actj we see no reason for not adopting the same 
view of the law here. For we think when, regard is had to the 
principle on which the English Courts have proceeded, it is clear 
we do not run contrary to any provision of section 23 of the 
Contract Act in holding that in this country too, as in England, 
where there is an executed consideration, a suit will lie even in 
the absence of a sealed contract. And on the facts of this case 
we hold that there has been an executed consideration. It is, 
however, at the same time manifest that the doctrine we have 
here applied would on the facts in no way assist the defendant's 
contention that the performance of his promise has been legally 
dispensed with or remitted.

It now only remains for us to consider the position of the 
defendant 2, who pleads that he, as a surety, is discharged 
from liability on the ground that either there has been a varia­
tion of the contract within the meaning of section 133 of the 
Indian Contract Act or there has been a contract between the 
creditor and the principal debtor within the meaning of section 
1:15. But the answer appears to us to be a very short one. 
There has been no variation and no contract. A  variation, in ’the 
circumstances with which we have to deal  ̂ implies a contract: 
and there has been no contract binding on the Municipality for 
the reason that provisions of section 30 of the Bombay District 
Municipal Act II  of 1884 have not been observed, nor to this 
phase of the case has the doctrine of executed consideration a i^  
application.

For these reasons we think the decree of the lower Court must 
be confirmed with costs.

Decree confirmed^
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