ereditor 7 3 but, on the other hand, as to thxs questmn of protec~ . g

tion, there is a difference between s morto

iUl ubwbu.l WLU) .Llaab Rlaﬂe -

himself personally liable to pay and also mortgaged his property
as security for the debt and one who has made the property

~alone aceuriby therefor. In the former e ase, he may be sued by
one who may not be the legal represenbamve of the creditor and
in that case hie may have fo pay twice over, if the rightful heir
sues withont being able to recover from the wrong petson if the

person be insolvent. In the latter, if a wrong person stues and

obfains a deeree and sells the property, the rightful heir cannot
enfaree payment from the mortgagor, but must hold the property

alone Yable and the property remains liable all the same. The
morigagor is no loser and needs no protection.

We think, therefore, that the lower Appellate Court is mghﬁ_

in holding that a suceession certificate was nob necessary in i;ha
present case, and we confirm the deeree with costs.

, Z?ecree confirmed.

. APPELLATE CIVIL.

Bofore Sir ¥ . Jenkins, K.C.LE., Chief Justice, and Mr. Justice Aston.

KRISUNAJL NILKANTH SANE AND ANOTHER, SONS AND HEIRS OF
prorasnp NIDKANTH GOVIND SANE  (oBraiNal  PLAINTIRFg),
CArpRLLaxts, v, HARI Bixn J ANU {OBIGINAL DEPENDANT), Rnép‘ombﬂm.“

Deklhan Agriculturists’ Reliof det (det XVII of 1879), C’Afl?f‘”‘ o (1)*“3“”5

dased on dispassession af an ex't.s'tmg pos&vssmnwlmzdezztaz reference to @

wordgage tn plaink

A suit based ou a dispossession of an existing possession does not fall within

Chapter IT of the Dekkhan Agrienlturists’ Relief Act (Act XVII of 1879)‘
An mcxdentsl refarence to & mortaage in the plamt does mob affeot the

¥ Eecond appea2 No. m’? of 1903. o

© () Chapter X1 of the Dekkhan Amﬁculmrms Relicf Act. OF the hearmg of

corknin snits by Snbordinafe Judges.

4. 'The provisions of this Chapter sball apply to—-
(@) Suits for an acconnt whatever Do the amount or value of the SﬂDJch‘mmel'

thereof institnted on or after the first day of Navember, 1879, by an agmculmrzst iu

the Court of » Subordinate J ud e under the prowszons hepeinafter contamed, and

-
s

Nasomarp .-

‘ oo
YRNAWA,

1004,
‘_ June 20,
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questxon When the smt is one to recover possessmn from & person who is not

'KRISHN ATT the mor ugd,,guu

Mule/mml V. Rmm(l) folIOWed o | I

bECOND APPEAL from the demswn of L Crump, D1stnc’o Judge
of Satara, confirming the decree of H. D, Rendall, Assistant Judge.
The plaintiff sued to recover possession of the property in
suit, alleging that it was mortgaged to him by the owner Nana bin
Govind, that he was put in- possession md Was Wronofully

dispossessed by the defendant.
The defendant - denied the ,Li__ :iff’ tltle and fhp alleoed

dlspossessmn.
"The suit, in which the claim was va,Iue s
riginally filed in the Court of the First Class Subordinate Judge

N p L A :
f S tara, and after he had framed issues, it was ransferred for -

Q.a
]
ot
=
0
foud
<
=
f—d
Do
1
>
=
)
n

e

) (1889 P, . 184

: opinion of the sttnct Judge shall prevail,

(b) Suits of the descriptions next he1emafter menhoned a.nd instituted on ov afterr
the same date— - - '
d th

11\ vn"\nn c“nh uvn{'u ara haoard hy Q -w-r’hnuf-n’ T“ 1npna n~p -Hxa T‘ vat aca an -
Suivs are neard oy uuuv&un naie I¥8y Vlass ant tne -

_ sub;ect -matter thereof does not exceed in amount or v,alue five hundred rupees, or .

(2) when such suits are heard by Subordmate Judges of the Second Class and the
subject-matter thereof does not exceed in amount or value one hundred rupces, or

(3) when such suits are heard by Subordinate J udges of the Second Class and the
subject- -matter theveof exceeds one hundred rupees, but does no exceed five hundred -
rupees in amount or value and the parties to the suibs agrﬁ-e tha.t such provisions sha.ll :

mmrﬂv thereto,
apply ther
The descriptions of suits referred to in clause (b) are the followmo' (namely) e
(1) % S B PR ®
@ % % : ' & % .
{#) Suits for: foreelosure or for the possess:on of mortgaged pxoperty, or for sale '
of such property, or for foreclosure and sale, when the. defendamt, ox uny one-of the- ‘

e

‘defendants is an agriculturist.

(8 51, The District Judge may—

(a) transfer any apphcatmn pendmg before a concxha,tor to the file of a.ny other
conclhator 3 . ‘ =

(2) transfer to his own file any smt or other matter pendmo' before the Couzt of any
Subordinate Judge under Chapter II, Chapter IV or Chapter VI of thls Act a,nd
may dispose of the same as if he were a Subordinate Judge ; or '

(c) stay the proceedings in any such suit or matter, and sit too'ether Wlth such ‘
Judge as a Bench to.dispose of such suit or matter i in accord&nce with the provisions

- of this Act. : N

If the members of any Bench sitting under thlS sectxon d1ffer in opmlon: thv
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trial to the Court of the Assistant Judge by the order of the
Distriet Judge. The Assistant Judge dismissed the snit on the
ground that the plaintif’s mortgagor had no authority to mortaage »
the property.

 On appeal by the plaintiff the Judge confirmed the decree.
The following is an extract from his judgment :—

The suit waa institubed in the Court of the First Class Subordinate Judge,
_Satara, and was transferved for hearing to the Qourt of the Assistant Judge.
T4 is o suit of the nature defined in section 3 of Dekkhan Agriculturists’ Relief
Act. The argument put forward is that the order of transfor is ulira vires.
The Distriet Judge transferved the suit of bis own mofion, and it caunot be
.floubted ‘that; failing the provisions of the Dekkhan Agriculturists’ Relief Act,
ha ha d power to do so under section 25 of the Civil Procedure Code. It is
-argued, ‘as section 513 of the Dekkhan Agriculturists’ Relief Act gives the
" Pistriet Judge the power of transfer to his own Court in the case of suits
* falling under Chapier II, and as the appointment of a Speeinl Judge under
‘ seetion 54®) ousts the jurizdiction of the District Judge, the latter has no

8) 54, The Local Government from time to time may, and if the Government of.
Indis so direct shall, appoint any officer, as Special Judge, to discharge in the place
of the District Judge all the functions of the District Judge under this Actin respect
of the proceedings of all Subordinate Judges, Village Munsiffs and Conciliator_s, and
may cancel any such appointment,

Such Special Judge shall not, without the previous sanction of the Government of
India, discharge any public fuuetion except thosz whish he i3 cmpowereil by this
Act to dlschm:ge

* % *

No appee,l shall He from any decree or order pnssed by the Distiied Judge under
this Chapter (V1I}, or by the Special Judge, or by an Assistant or Subordinate Judge
appointed under seetion 52 or by a Bemch, in any suit or procceding under this
Aot ' i :

. % * ¥ * # *

) 74, Except inso far as ib is inconsistent with this Aet, the Code of Civil Pro-
cedure ghall apply in 1l suita and proceedings lefore Snbordinate Judges wnder
this Act.

) 11. - Bvery suit of the descnptmn mentioned in section 8, clmxae (), {that is,
guits for the recovery of money) way, if the defendant, or when there are several
defendants, one only of such defendants, is an agrienliurist, be insbituted and tried
in & ‘Court within the local limits of whose jurisdiction such defendant resides and
nob elsswhere, ]

" Every such auif in which there are sgveral defendants who are agriculturisie may
be instituted and tried in a Courk within the local limits of whose jurisdiction any one
of guch defendants resides, gnd not elsewhere.

Nothing herein confained shall affect seotions 22 4o 25 (both inclusive) of the Code
-of Civil Procedure.

B 1063—6
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1904, power to transfer any suit to which the provisions of Chapter VII (II 1Y spply.
E There is, however, nothing in the Dekkhan' Agriculturists’ Relisf Act to
RISHNAJI
e .destroy the general power given by section 25 of the Civil Procedure Code;
. Harn

fection 74@ applies to pmcedme in Subordinate Judgey  Conrts, whlla
section 11 distinetly preserves the general power of transfer in so far as 113
‘might be deamed to be affected by thab seetion. That the Special J udge has
5 certain jurisdiction -does not neeessarily imply that the District Judge
cannot deal with the same matter. Section 8¢ clearly contemplates noas‘ih\*é
conifliet of authority. ‘

The plaintiff preferred a second appeal,

J. R. Glarpure for the appellant (plaintiff):—The Judge wag.
wrong in his opinion that there is nothing in the Dekkhan
Agriculturists Relief Act to affect the provisions of the Gi
Preeedure Code. The Code is a General Act and the Dekkhem
Agriculturists’ Relief Act being a special enactment, the passi ‘gt

of that Act abrogated, as far as may be, thie provisions.of the
Code, generalin specialibus non derogant, Mazweéll on Sﬁatutéé,{.s
pp: 243, 246, This Cowrt has held that the provisions of the
Civil Procedure Code are to be applied only when they are néz{':""
ineonsistent with the provisions of the Dekkhan Agmcultuusbs
Relef Act: Dulichand v, Dhondi® Skankarapa v. Danapa®,

Apparently the Judge was misled by the last paragraph of
section 11 of the Dekkhan Agriculturists’ Relief Act. Owing
to the appointment of the Speeial Judge, the Distriet Judge ceases’
to have any jurisdiction in cases to which Chapter II of the Aect
applies. Thus the transfer of the suit to the Court of the
Assistant Judge by the order of the District Judge was wlﬁm
vires : noe sections 51, 54 and 74 of the Act.

8. R. Bakhie, for the respondent (defendant) :The Dekkh&n
Agriculturists’ Relief Act applies only to suits for poseeasmn by
mortgagees on the basis of the mortgage. The present is a suit to
recover possession by a dispossessed mortgageefrom a person whois
not the mortgagor but a different person altogether. Therefore
jsction 3, clause (), of the Delkhan Agriculturists’ Relief Act
Boes ot apply + Mu&ﬂkaﬂd V. Ravﬂ‘”

80) & Bom, 134, (2) {188%) 5 Bom, 604,
: ‘(S)A(mss) P J.,ps 184,
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Gharpure (in veply) =—There is nothing in section 3, elause (g), _ 1904
which excludes suits like the present frow its operation, bub on KRISTNATL |
“the contrary it dmtmetly telates to suits for possession of*  pyhy

mmtgaaed, property.

JENKIWs C. J, :=In our Opinion this suit does not fall under
ha.pter 11 of the Dekkhan Agriculturists’ Relief Act, becanse it
i5 & suit based on a dispossession of an existing possession, so that
“the reference to the mortgage in the plaint was incidental and
‘not reaily necessary. Thercfore the case falls within the
principle of Mulchand v. RavjiV.
*"We accordingly confirm the deeree with costs.

Deeree confirmed.
) (1889) P. 1., p. 184,

ADPPELLATE CIVIL,

Before Sir 1. H. Jonkins, E.O.LE., Chicf Justice, and M. Justice Aston.

RANGNATH SAKHARAM (or1e1NAL Prarwrrvs), Arenirant, o, GOVIND 1004
NARASINV AND OTHEES, S0NS AND HEIRS .OF DRECEASED N ARASINV  Tume 91,
SAKHARAM (origIxaL DEFENDANTS), RnspoNprrs.* ‘ ik

Indmn Contract Act (IX of 1878), section 16— Amending Aet VI of 18.).9—-
Fraud— Voidable Co ,ztract—-Dq‘endcmt entu‘led to pleacl Jrawd ~Lapse of -
time— Undue influence.

Frond does not make a teansaction void but onlv voidable ab the instance
of the person defrauded.

The plaintiff sued in 1900 to recover from ’uhc defendant the amount due £or-
interest on & mortgage-bond dated the 15th Apeil, 1893, by sale of the .
mortgaged property. The defendant contended that he did not execu{.e tho,,
bond with free corisent and Lhut it way obtained from hin under pressme of
criminal procesdings.

Held, that the defendant’

v imtled to resist the claimn made ao*amst him
by pleading frand, and thaf 5 entitled to urgo that plea though he had -
not brought a suit to set o Lransaction.
Held, fzmt}’wr that u,nde the gircumstances he was not pr eduded from
urging that plea by lapse. of time Jugataes v. dmbashankar®) distinguished,
* Second Appeal No. 780 of 1903.
) (1888 12 Bom, 801,



