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trial to the Court o£ tiie Assistant Judge by tKe order of the 

District Judge. The Assistant Judge dismissed the suit o n  the 

ground that the plaintiff’s mortgagor had no authority to mortgage ’ 

the property.

On appeal by the plaintiff the Judge confirmed the decree. 

The*following is an extract from his judgment

T h e  s u it  w a s  in s titu te d  iu  th e  C o u r t  o f  t h e  F i r s t  C la ss  S u b o r d in a te  J u d g e , 

S a te r a , a n d  w a s  tra n sfe rr e d  fo r  h e a r in g  t o  th e  C o u rt  o f  t h e  A s sista -n t  J u flg e . 

I t  is  a  s u it  o f  th e  n a tu r e  d e fin e d  i n  s e c t io n  3  o f D e k k h a n  A g r i c u lt i i r i s t s ’ B e l ie f  

A c t .  T h e  a r g u m e n t  p u t  f o r w a r d  i s  t h a t  t h e  O rd er o f  t r a n s fe r  i s  uttror 'c ir e s . 

T h e  D i s t r i c t  J u d g e  tr a n sfe rr e d  th e s u i t  o f hifs o w n  m o t io n , a n d  i t  c a n n o t he  

d o u b te d  th a t j f a i l i n g  th e  p r o v is io n s  o f  th e  D e k k h a n  A g ricu ltu r isfc s ’  R e l ie f  A c t ,  

h e  h a  d  |*bwer t o  d o  so  u n d e r  s e c t io n  2 5  o f  t h e  C iv ii P r o c e d u r e  C od e, I t  is  

a r g u e d , a s  sectio u  5 l(^ ) o f  th e  D e k k h a ix  A g r i c u lt u r i s ts ’ B e l i e f  A c t  g iv e s  th e  

D ir fr ie t  J u d g e  th e  p o w e r  o f  t r a n s fe r  to  h is  o w n . C o u r t  in  th e  c a se  o f  su its  

fa tt in g  u n d e r  C h a p te r  I I ,  a n d  as th e  a p p o in tm e n t  o f  a  S p ecia l J u d g e  u n d e r  

s e c t io n  5 4 ®  o u sts  th e  ju r isd ic tio n  o f  t h e  B i ^ r i o t  J a d g e , th e  la t te r  lia s  n o

(3) 5 4 . T h e  L o c a l O oY ern roen t fr o m  tim e  to  tim e  m ay , and  i f  th e  G ov ern m en t o f - 

In d ia  so d irect sh a ll, appoin t a n y  officer, as  Special J u d ge, to  diach arge in  th e  p lace  

o f  th e  D istr ict J u d g e a ll th e  fu n c tio n s  o f  tlie D is tr ic t  J a d g e  under fchis A c t  in  regpect 

o f  th e  proceedin gs o f  a ll Subordin ate J u dgesj V i l l i ^ e  M u n siffs  and  ConciUajjors, and  

Toay caueel auy such  a p p o iatm on t.

Such Sp ecial J u d g e  shall n o t , w ith ou t th e  p reviou s sanction o f  th e  Q ovevnm eiat o f 

In d ia , aiacharge a n y  public ftraetion excopfc tlios3 avIh/*1i h o  is  cm p o w o ro d  b y  th is 

A c t  to  discharge.

#  #  #  ■ #

N o  a p p e a l sh a ll lie fr o m  a n y  decree or order passed b y  th e  D is tr ict  J u d g e  u n d e r  

th is C hapter (V I I ) ,  or by  th e  Special J u d g e , or b y  a n  A ssistant or fc’u bordin ate J ti(% e  

appointed u n d e r  section SS or 7iy a  B en ch , in a n y  s\iit or pi’ocoedinff under th is 

A c t .  ' , ■ • ''

#  *  %  , #  # .  #

(4) ; ? 4 .  E x c e p t  in  so far as i t  is  in con sisten t w ith  this A c t , tbe C ode Of C ivil P rO ' 

ced u fe sh all a p p ly  i a  11 auita an d  proceedin gs b efore »S'nbordinate J u d g es n n d e t  

th is  A c t .

(6) 1 1 . E v ery  su it o f th e  deaeriptioa m en tion ed  in  section 3 , clause (so), (th a t is , 

su its fo r  th e  recovery  o f  m o n e y ) n :a y , i f  th e  d efen d an t, or w hen there are several 

d e fe n d an ts, one only  o f  such d e fe n d an ts, is  an agricu ltu rist, b e  in stitu te d  and  tr ied  

in  a  C o u rt w itb in  th e  local l im its  o f  w hose ju risd iction  such d e fe u d a n t  resides a n d  

not elsew here.

E v e ry  su ch  suit In  w hich tbere are  sgveral defen d an ts who are a gricu ltu rists m a y  

be in stitu te d  and  tried in  a  C ou rt w ith in  th e  local lim its  o f whose ju risd iction  a n y  one 

o f such d efen d an ts resides, j in d  n o t elsew here.

K o th in g  h ere in  contained sh a ll a ffe c t  seotiona ^ 2  to  S& (both in clu sive) o f  tlae C ode  

o f C iv i l P rocedu re,
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1 9 0 4 . p o w e r  to  t ra n s fe r  a n y  s u it  to  w M c li  th e  p ro v ision s  o f  C tia p te i' V I I  ( I I P )  apply. 

itHTaTTTTATr T h e r e  i s ,  how evoif, n o t h in g  i n  th e  D o k ld ia n ' i ,g r i c u l tu r i8 t s ’ B e l i e f  A c t  tO' 

‘S. ^ d e stro y  t h e  g e n e r a l  p o w e r  g iv e n  b y  s e c t io n  2 5  o f  th e  C i v i l  P i 'o c c d u r e  C ode.

Ha b i . S e c t io a  a p p lie s  to  p r o o e d iu ’o in  S u b o r d in a te  J u d g e s ’ C o u rts , w hile 

se c tio n  ilC 5) d is t in c t ly  p r e se rv e s  th e  g e n o r a l p ow er o f  t ra n s fe r  in  so fo r  as it 

m i g h t  h e  d e e m e d  t o  b e  a ffe c te d  b y  th a t  sectio n . T h a t  ih o  S p G o ia lJ t id g e  has 

a  c e r ta in  J m 'isd ictio n  d o e s  n o t  n e c e s s a r i ly  i i o p ly  th a t  t h e  D ia tr ic t  J u d g e  

c a n n o t  d e a l w ith  th e  sa m e m a tte r . S e c tio n  5 4  c le a r ly  c o n te m p la te s  a  p o ssib le  

c o jif lie t  o f  a u th o r ity .

The plaintiff preferred a second appeal.

J. M . QTiarpufc for the appellant (plaintiff) 'The Judge was 

wrong in his opinion that there is nothing in the Dekkhan 
Agriculturists’ Relief Act to affect the provisions of the Civil 
Prcceduce Code. The Code is a General Act and the Dekkhan 

Agriculturists^ Belief Act being a special enactment^ the passing 

of that Act abrogated, as far as may be, the provisions of the 

Code, generalid speciaU hus non  derogani, Maxwell on Statutes, 
pp. 248, 246. This Court has hekl that the provisions of the 

Civil 'Procedure Code are to be ap f̂Ued only when they are not 

inconsistent with the provisions of the Dekl?;han Agriculturists* 

Belief A ct; DnUchm ul v, BJiondU '^^Skanharapa v, D anapd^\

Apparently the Judge was misled l>y the last paragraph of 

sectibn 11 of the pekkhan Agriculturists' Relief Act. Owing 

to the appointment of the Special Judge, the District Judge ceases 

to have any jurisdiction in cases to which Chapter II  of the ’ Act; 

ipplies. Thus the transfer of the suit to the Court of the' 

A-ssistaiit Judge by the order of the District Judge was 'uUm 

; see sections 51, S4) and 74 of the Act.

8* E . JBaMle, for the respondent (defendant)-The Dekkhan 

A.griculturists  ̂ Belief Act applies only to suits for poss68sion bj 
mortgagees on the b&.sis of the mortgage. The present is a suit to 

cecover possession by a dispossessed mortgagee from a person who is 

not the mortgagor but a different person altogether. Therefore 

section 3, clause • (^), of the Dekkhan Agriculturists’ Belief Ael 
does not apply ;

1 8 i  , (3> (l88S :) 6 ' B o » / m  ;

^ 8 ) :( 3 i 8 8 S ) F ,J .,p , 1 8 4
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G / m y a re  There is nothing in Bection 3, clause {fj},

which excludes suits like the preseni} from its operation, bub on KaisHNiJx

the eontcaiy it distinctly relates to suits for possession of* h&bi. 

HLortga.ged property,

JgNKlNs, C. J. our Opinion this suit does not fall under

Chapter II  of the Bekkhau Agriculturists^ Relief Act, heeanse it 
IS a suit hased on a dispossession of an existing possession  ̂ so that 

the reference to the mortgage in the plaint was incidental and 

not reaily necessary. Therefore the case falls within the 

ipimciplQ o i M u leM n d  V. MarJi^K

accordingly confirm the decree with costs.

D ecree eon ^ rm d .

(1) (1 8S 3) p .  J . ,  p . 184*

, V O Ii. X X Y l l L ]  B O M B A Y  S B B I E S .  ̂ , . 6^

A P P E L L A T E .C I V I L ,

% e f o r e  S i r  Xj , H .  J e )h ^ in »y  S .O . I .J S , ,  G M e f  J u stic e^  a n d  M r>  J n s H t e  A s i o n .

BAN GKATH  SAKHAEAM (o u ig in a i . P s a ih o iis 'S'), Ap p e l l a n t , y. G O T I J T B  : 1 9 0 4 ,

H A E A S I N V  A N D  O T H E E S, s o i s s  AJTI> H E m s .O ] ?  DBO H ASEP 'Nk'RABWY JumZl. 

S A K H A E A M  ( o r i g i n a l  D e i ? e n b a k t 8 ) ,  B e s p o i t d e j ? t s .^

I n d i a n  C o n tr a c t  A c t  { I X  o f  1 8 7 2 ) ,  s e c t i o n  1 6 — A m e n d i n g  A s i  V I  o f  1 8 9 9 —  

J F m u d — V o i d a h h  C o n t r a o t — D e f e n d m t  e n t i t l e d  t o  <pledd  f r a u d  —L a p s e  o f  

i i n i e — U n d u e  in f i i i e n o e .

I 'm u d  d o es  n o t  lo a t e  a tra n sa c tio n  v o id  Ijiit o a ly  voidaTjle afc fcli© i n s i ^ i c ^  

o f  th e  p e r s o n  defratid ed .

T h e  p la i n t if f  s u e d  in  1 9 0 0  to  r ec o v e r  fro r a  th e  d e fe n d a n t th e  a m o im t  d n a f o r  

in te r e s t  on a  m orfcg a g e -ljo n d  d a ted  th e  I S t l i  A p i l l ,  18 9 3 j, b y  sa le  o f  th e  

B Q ortgaged p r o p e r ty -  T l ie  d e fe n d a n t  c o E te n d e d  th a t  h o  d id  n o t  ex e c u te  thoas 

h o n d  w i th  fr e e  cotjisent a n d  th u t i t  wan o b ta in e d  fr o m  h im  u n d e r  p r e s su re  o f  

c r ln iitia l p r o c e e d in g s , _ '

A e l d ;  t h a t ' ‘ th e  d e fe n d a n t ’ivas 'E n title d  to  resi,st th e  c la im  m a d e  a g a in st  h i m  

b y  p leiad iiig  f r w d ,  a n d  th a t^ h e  w aa e n t i t l e d  t o  u r g e  th a t  p l e a  t h o u g h  lie -h a d  

n o t  b ro H g lit  a  s u it  t o  tjet a s id e  i h o  tra n sa c t io n . ■ > ,

M e l d ,  th a t  lu id e r  t h e  g ii’c iu a s ta i jc e s  h e  w as n o t  p r e c lu d e d  fr o m

u r g i n g  th a t  p le a  b y  la p s e  o f  t i m e : J u g a k t s  v .  A m h asJ im h a r^ '^ 'i  d i s t in g m s h e d .

 ̂Second Appeal No. 'T80 o£ 1903.

(1) .(188SJ 12 BO1U. .S01,


