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marriage ceremony with her ; secondly, wrote a number of letters 
showing that he was treating her as his wife j thirdly, she acquired 
the reputation of being his wife. Lastly, he performed a 
pilgrimage to JSTdsik with her : while at Ndsik he went with her 
through a ceremony called potia-snany In this ceremony 
he bathed in the river with her having her sari wrapped around 
them bothj and similarly he went through the ceremony again 
bathing in the river a second time with his dhotar wrapped around 
them both. This ceremony is gone through only by persons who 
are husband and wife. Therefore I find that the defendant did 
go through the marriage at the Brahmo-Samaj church intending 
to make the plaintiff his wife. But I hold that as defendant had 
at that time a wife married according to the Hindu Law alî ê  
the marriage ceremony performed by Mr. Nagarkar between the 
defendant and plaintiff being contrary to the tenets of the Brahmo- 
Samaj is invalid according to law.

Attorneys for the plaintiff.—Messrs, Tyahjee ^ Co.

Attorneys for the defendants.—Messrs. Mirza Mirza,
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B efore S ir L , S .  Jenhins^ C h ief Jtisiicef and. M r , Justice Chettf
iavarhar, Mr. Justice B atty and M r . Justice Anion.

TUKAKA.M JAYAB.AM  (oEiQ-isTAL P la in t ii 'I ') ,  A p p e lla n t ,  >v. H A E I  
TAIAI) SA K H A EA M  and  ANOTHEE (oEIG-INAli DEFBlTDAlirTS), Eespokmhss.'*®

Mdmlatddrs’ Courts A ct ( Bom. A c t I I I  o f 1876), sections d, 15 ,18  and 2 1 0) —  
JOimitation A c t ( X V  o f  1877), Scliedide I I ,  A rtic le  4:7— JPossessor^f Suit 
in  M dmlatddrs’ Ccurt— Rejection o f'p la in t— 8nhsequent su it fo r  possession  
on iitle in  ordinary Court— Limitation.

A plaiutijS suing in: the ordinary Courts on liis title for tlie possession o f land 
is not ‘bound b y  reason o£ anytliing in Article 47, SoKedula 11, of the L im itaiiou

* Second App^l No. 90 of 1903.
(1) Sections i, 15,18 and 21 of tLe Manilatdfos’ Courts Act (Bom, Acfc III of 

1576). *
■ 4, Every Mdmlatclar shall preside over a Conrt, -whicli shall be called a MilralatclAf’s 
Oonrt, and wliich shall have power withiî  such terrUiorial limits as may from tinwtto
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1904. Aob (X  Y o f 1817), ox section 21 of the Mdnilatdilra’ Oouvta Act (Bom. Act I I I  
TtiKAMir" 1876) coainined to brin^ his suit within three yoavs from the previous

rejection of Iiis plaint by a lUinlatd/ir in a suit For th'-. possession of that land.
H-sbi, As a suit! on tiiie is cut.'ide the M/iiuktdiu*9 jm-isdie ion, a mere rejection

of a plaint by him c.iiinot be treated a- an ordar Inncling the plaintiff in
reference to thall; vvkioh is the cause o: action in ji snit on titlo.

S e c o n d  appeal fmm the decision oF F. X .  BeSouza, Acting 
Districfc Judge of Kb<4ntle8h, confirujing the decree o£ V. V. 
Wagh, Subordinate Judge of Jalgaum.

The land in i3uit oi'igiually belonged to one Hanga, in i-espeet 
o£ which he, in the year 1892, had brought a possessory suit

time be fixed by tbe GovLViior in Comunl to give Ini'.vecliate possession ot laiuls, 
preniisesj trocs, crops, or fisheries, or of any protits of tlio fiauie, or t-> reatoro the use 
of watei* from wolls, tankei, cana’s or wtiter eonrRcs tu any person wlio fchall havo 
heei) disposaessfil ov deprived thereof otheiwise than by dueciiurao of law, or who shall 
bttvo bocome ei-titied to tlie p-ssisBion or r'St iation tlierco? by rea:Oii of the de* 
teiĵ iiinafcioii of any teiiaiicj?, or ctiier Hgiit of any otlier person tn roi'pi.ci tberoof.

Tiie i-aid Ccnrt fchjil! ako Iiave power within the said liuiitp, when any person is 
distarbed or cbstructtid or when an attein[ i! lias b.'en i/'a'io to disturb or obstr ct 
any person, iu tho possesbion of any jttiids, premises, cro) 8 ti-et'S, < r tialiei-r. or ia 
tho U60 of water from any well, tankj canal or walr-eonrae, or of the usts of reads 
or ctktoiaary ways to fields, to isaue an injuncition :o the person causing, or who has 
atteu.pted to cauBC, such disturbance or obstruction, rcquh’ing him to refrain from 
calisi»g or attempting to c .use any such further disLurbauoo or obst uction.

Bat no suit sha I bo eiiteitauitd by a M&tulatddr’B Court uiilesa it be biought withitt 
six a&ntha from the dato r n which the catiso t.f action arose.

The cause of action shall btj deemed to have aiisin on the date on wh'chthe dis' 
possessionj deprivation, determina'ion of tenancy or otl.cr vjg’it occur;ed; or on 
‘which the disturbance or obstruction, or the attempted distnrfaanc.} or obstruction, 
first cottiTJienced,

15, On the tlay appointed the Î4mlatd5.r shall prrceed to hear all the evidence 
that is then and there before Mm, and to try the following isaiifs, i>iix, :—■

(a) If the plaintiff avers that he has been mdawfully distiosscsaed of any prO'
: ,perty or deprived of any use ;

(1) Whether the pUintitf or any peiton on his bt-halfoi' thfoa ̂ h whom he 
claims Wfis in po«sc8 ion or enjoyment of the property or nso claimed up to any 
tiuie within six inonths before the suit was (llod P

(2) Whether the defen.'ant is in po390s>ion at the time of the sait̂  and, if so, 
whetlier he obtained possf ssion otliervvise than by duo couise of law ?
(b) l£ the plaintiff avera that he is entitled to pof session of any property or 

ett'italior. of any use by reason of the d t̂ertnination of any tBimro of other right 
if the difeudant in respect thereof s

(1) Whether the dafeiidaMt is in posseBs'on of bh**’̂ property, or in the enjejff; 
ittent of the use by a yigUt derived, f  join fcoih any pcraou through
whotiaiiCicMiuaf

60a THE INDIAN LAW REFOETS, [VOL. XXVIU .



against the defendants in the Maralauldr̂ s Court. The Mctnilat«
dd.r dismissed tbt- suit and Rangu did not take any further steps TtrK.ik,RAi«
under Article 47, Schedule II, of the Limitation Act (XV of 1877),
to e."tal)lish his title within three years after the diisniissal of the
suit. Subsequently, in the year 1899, Eangn soM the laud
to the plaintiff. Hu bi ought the present suit in the year 1900 to
recover posstssion of the land, alleging that he wa« its ab.-solute
ownt-r anJ was wrongfully dispossessed by the defendants.

The defendants contended that the suit was time-barred by 
reason of the Mdmlutdar’s order in the possessory suit. The 
Subordinate Judoe allowed the defendants’ contention and
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(S) Wbetlicr such right has determined at any time within six months before 
the suit was filed ?
(0) If the p'aiiitilf avors tliat he is f-.til! in possessicu of the property, or in the 

enj- 3 merit of thu use, but that thf defendaut disturbs or obstructs, or attempt­
ed to iUstv.rl) < r oljstruct, him in Lis possetssioii or use s

(1) Whether tht jibiint ff or aiy ptrson in his behalf is actually in possession 
or eijjo; inent tf the property or use c’aiined?

I?) Whether thi deftaulant is disturb'ng or obsfcniotiug, or lias attempted to 
disturb or obsti'uct, him in such poss' ssion or enioyineiit?

(3) \\ hethor such oisturbunce or obatmction, or such attempted disterijance 
or obstruction, first couuBenced within s’.x months before the Suit was file,!.

I f  the Mimlatdilr’ s finding upon thesj irisueii le in favour of the pLiintiiT, be shall 
make such order as the ci cun stancis of the case shall ai'pear to him to require, 
provided that; the sxuie be nob in excuis of ihe powers vested in him by section 4̂  

his finding be in favour of the defendant, he shall reject the plaint.
In eidier (.use the costs of the suit, includii g the costs of ex.ecutioTi, shall follow 

xhe dccjeo,
18. Ihe party t) -wloiri the Mamktdar shall give itnmediate possession, or restore 

a use, or in whose favcur an injunction h- s been granted, shall continue in poasesaioo, 
or use until ousted by a decree or order of a Civil Court:

Provided th;>t nothing in this section shall prevent the party against whom the 
Md.mlatdai‘'s dt cision is passed fi-f-m ree veriug by a sxnt in the Civil Court mesne 
piofits for tlie tiuje he may be kept out of possLSsiou of any property, or oxit of enjoy­
ment of an. use ;

Provided, fui thi-r, that in any subsequent suit or other proceeding in the ordinary 
Civil Courts between the stmo pavtieg. or other persons claiming under them, th& 
Mdmlatddr’s decision respecting the possession of any property, or the enjoyinent 
of any asc, shall not be held to be conĉ û ive,

SI. Any suit, instituted by any person bound by any order maiSe under this Aot, 
or l y any one clainiiiig under s«ch person, shall be dismissed, although limitation 
Ms not bren set up as a (iefeneo, unless it has been institu.ed within three years froiu 
the date of the final order in the cape.



1901.  ̂dismissed the suit, He was of opinion .that tlie Mamlatd̂ lr had
T u k a r a m  heard and dismissed Hangu’s suit and that no credence cotild 

l l A B i ,  attached to the plaiatiff’a allegation̂  which was not proved,
that the suit was compromised and, thoreforê , it resulted in 
dismissal.

On appeal by the defendant the Judge confirmed the decreê  
and in his Judgment lie made the following ohservationf; i—

But Mr. Kotwal (plaintiff’s Pleader) lias ai-gued that tlio"suit was decided on
a, compromise and Iwnoe the Isar of limitation woukl, not apply. Tliere is, how  
0V61', not an iota  of evideneo that tbo snit was compromised ’excepi) tho bare 
statement of Hangti. Tliis is, liowovoi-, (jontrudicteil by tho oyidencQ of tlae 
defendant, EsHbit 19, as -well as by tUe cloav wording of the ondcreement on 
Exhibit 43, -nrMob sliows tbafc tlie suit was decidod after evidence bad been 
I’ecorded. But evon if there bad been a compromise, tbe bar of Hmifcafcion 
would apply all tlie same as lias been recently beld l)y tbe Boinliay Higb Court 
in tbe Ealing cited in Bombay Law Reporter, Vol. 2, puge (580. Mr. Kotwal 
has also argued tliat no order -was passed on the plaint by which tlio defend­
ants’ predecessor in title eonld bo lield to buvo been bonnd. I  am unable tp 
follow tbis argument, The plaint was disniissed under section 10 of tbe 
Aet, and surely tbe order of dismissal was an order that boxind him,

Tbs plaintiff having preferred a second appeal it was argued 
before a Division Bench composed of Jmkms, C, X, and Bdt^, J., 
who/on the l7th Fehruarŷ  1904 referred the question to a ’̂iill 
Bench and delivered the following referring Judgment;—

BatiTj, J. ;—In this case, instituted in 1900, the plaintilf seeks to 
recover possession of land in respect of which his vendor had, in 
1892, brought a possessory auil under the Miimlatddrs’ Courts Act, 
Bombay Act III of 1876. The plaint in that possessory suit was 
rejected and no suit to recover the property was brought within 
three years after the date of the order rejecting the plaint, either 
by the plaintiff therein or by any one claiming under him.

The lower Courts held that the present suit was barred by 
Article 47 of Schedule II of the Limitation Act, 1877, and relied 
on the decision in Dayaram v. Chatargif Gum A'lym-

which purports to follow that in QulahhJiai v, Kasmji'̂ '̂ ' 
MameJhandm Y/BUldbai^^'^,

U) (19&0) 25 Bom. 8a 5 a Bom. h . n .  e so ;
m  (1897) p . y .,  f ,  &46. r. (1882) 0 Bom, m >

m  , THE lO T iA F  LAW REPORTS. [VOID. XXYIH.



H abx,

We tliink there is good reason to doubt whether the cases 1904. 
above cited and others to similar effect were correctly decided 
and whether the plaintiff in a suit under the Mamlatdars’ Courts 
Act dismissed by an order containing no further direction, is a 
person bound by an order within the meaning of the Article 47 
above mentioned.

WBj therefore, refer to a Full Bench the following question, viz, :
Whether̂  when an order is passed rejecting a plaint or dis­

allowing the claim of a plaintiff under the Mdmlatdars' Courts Act,
Bombay Act III of 1876, and containing no direction as to posses­
sion, Article 47 of the second Schedule to the limitation Act 
applies to a subsequent suit brought by the person who presented 
the (possessory) suit so rejected or disallowed, or by any one 
claiming under such person to recover the property which was 
the subject-matter of the plaint so rejected or claim disallowed.

The reference was heard by a Pull Bench composed of .
Mm, 0, GhandavarJcar, BaUy and A t̂on, JJ.

M. B. Chavhal appeared for the appellant (plaintiff)The 
order passed by the M̂ mlatdar in the possessory suit was an 
order rejecting the plaint and nothing more. We submit'^at 
an order merely rejecting a plaint is not an order respecting 
possession within the meaning of Article 47, Schedule II, of the 
Limitation Act, nor is it an order falling under section 21 of the 
Mamlatd̂ rŝ  Courts Act. The reason for enacting section 21 of 
the present Mdmlatd̂ rŝ  Courts Act was obviously not to include 
therein all orders whatsoever passed by a Mamlatdar in posses­
sory suits. Under the former Acts Mdmlatdars had no jurisdia- 
tion to grant relief by issuing injunction. They were invested with 
jurisdiction to grant injunction by the present Act (Bom. Act III 
of 1876), and the wording of Article 46, Schedule II, of the former 
Limitation Act (IX of 1871) was not wide enough to include 
orders passed by Mamlatd̂ rs under this new jurisdiction. Sec­
tion 21 of the M̂ mlatdars’ Courts Act was, therefore, enacted to 
include within the operation of limitation such orders also.

The Legislature could not ĥ ve intended that the longer period 
of limitation, namely, twelve years, should be curtailed by orders 
like the present which do not relate to the possession of property 
or the restoration of any use |o any person, but which simply

B 1053—?
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1904; reject a plaiafc. Such an order is not a final order contemplated
Ijpiciutm" both by section 21 oi the Mamlatdars’ Courts Act and Article 47 

Mm[, of the limitation Act. The words comprised in such order 
in Article 47 of the Limitation Act clearly show that the orders 
contemplated by them are those which, under the terms of the 
Mimlatddrs’ Courts Act, the village officers have to carry out. 
When the order simply rejects a plaint and does nothing raorej 
the village officers can have nothing to do with such order.

This interpretation; we submit, is more in accordance with the 
general principles of res judicata than the one contended for and 
apparently upheld in some cases.

Mao BaMdur G, N, Nadahartii (with Q, G. Nadakarni) ap­
peared for'the respondents (defendants) :—The question referred 
to the Full Bench is concluded by several rulings of this Court, 
The present case is on all fours with Annaji v. wherein
section 21 of the Mamlatdars’ Act was construed along with 
Article 47 of the Limitation Act and three ycarŝ  limitation was 
held applicable. See also Gulabbliai v. K&sanjip  ̂ Ghinto v. 
Vishnu Qane$ĥ '> which was followed in TufushoUam v. Cha-

Our next contention, is that section 4 of the M̂ r̂nlatdiirŝ  Act is 
the keystone of the Mamlatddr’s jurisdiction. The third para­
graph of that section lays down that a suit must be brought 
within six months from the date on which the cause of action 
arose. Section 5 of the Act mentions the particulars which are 
to be given in the plaint̂  and among those the date on which the . 
cause of action arose is mentioned. If the plaint fails to disclose 
the fact that the cause of action arose within six months then 
th© plaint is not admissible, and the Mimlatd̂ r has nojurisdiction 
to Hear thfe case. Section 11 lays down that if the plaint is 
aduiissible the Mdmlatdar shall- receive and file it and try the 
case. Section 9 enacis, inter aliâ  that the Mamlatd̂ r sliall reject 
the plaint if the cause of action arose more than six months 
before the plaint was presented. If there be no objection 
apparent on the face o£ the plaint'’ for its admission then the 

heconiies seized of .the case tmd orders passed sub-
p. 161. cy asfe o p. j .,  p. i s i .

<?) (1897) p. 24^, (I) ^1900) 25 Boitfi 8‘̂ ,
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seqiiently are final orders witliin the meaning o£ section 21 of the ■ _
Act. There is a distinction between dismissal of a plaint on Xetkaram
the ground of limitation apparent on the plaint and the dismissal lUHt.
on the ground of limitation determined after the hearing of the 
case has commenced.

Section 13 of the Mdmlatdars’ Act provides that a plaint 
should be rejected with costs on plaintiffs default and that the 
case should be heard ex parte if the defendant fails to attend.
Further, section 15 has prescribed certain sets of issues to be 
framed and decided with respect to certain cases. Therefore, if 
a Mdmlatdar passes an order rejecting a] plaint [after he has 
applied his legal mind to the facts of a particular case and has
decided against the plaintiff, the order evidently confirms the
defendant in his possession.

[J e n k in s ,  0, J.:—-That may be the effect of the order but the 
Act does not say so.]

The Act does nob say so, but the result of the;order is the same 
as we contend for. When the plaintiff sues for recovery of 
possession, issues are framed with respect to possession and the 
order of the M̂ mlatd̂ r must, therefore, necessarily be'̂ îth 
respect to possession. Section 16 of the Act lays down that the 
order of the Maiiilatdac must be endorsed on the plaint with 
reasons for the same. Therefore, so long as the Act stands 
unamended, three yearsMimitation must govern. The framing 
of the suit may be immaterial. The pleadings of the parties must. 
be specially considered: Skrinivas v. Sanmanf^^K It is the 
plaintiff who sets the law in motion and he must take the con­
sequences of his act. To hold that an order rejecting a plaint is 
not an order respecting possession would be to inflict a very 
great hardship on the defendant as is apparent from the circum­
stances of the present case.

Section 18 of the M̂ mlatddrs’ Aet provides that a party in 
whose favour the M̂ nvlatddr decides a case shall reap the fruit 
of that decision until ousted by a decree or order of a Civil 
Court. If the aggrieved parly does not bring a suit to set aside 
the order o£ the M̂ mlatd4r within three years as provided for 
by Article 47 of tlie Limitation Act, then section 21 of the
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V.
Ha m .

1904, SMmlaid̂ rs’ Act com es into operation, and that section impera- 
To-kabam  tively la ys down th at the suit shall be dismissed although* 

lim itation  has not been  set up as a defence. The section makes 

no distinction between a plaintiff and a defendant.
Again, there is no hardship in applying three years’ limitation 

to the plaintiff whose claim is rejected by the Mdmlatddr after 
inquiry. Under the Civil Procedure Code, 'when the claim of a 
person to attach certain property is disallowed, he is bound by 
the same limitation of one year as the opponent when the latter s 
right is disallowed*

Jenkins, C. J". :-r”l would answer the reference by saying that 
a plaintiff suing in the ordinary Courts on his title for the 
possession'of land is not bound by reason of anything in Article 47 of 
the Limitation Act or section 21 of the M̂ mlatddrs’ Act contained 
to bring his suit within three years from the previous rejection 
of his plaint by a Mamlatddr in a suit for the possession of that 
Ia<nd. My learned colleagues agree with this conclusion, which 
is limited to meet the actual circumstances of the case out of 
which the reference arises. I have had an opportunity of 
reading their Judgments which state at length the reasons 
justifying this conclusion, and it would serve no useful purpose 
for me to make a separate statement of those reasons. It will 
suffice for me to Say that as a suit on title is outside the 
Mdmlatdd.r’s jurisdiction, it is (in my opinion) impossible to 
hold that a mere rejection of a plaint by him can be treated as 
an order binding the plaintiff in reference to that which i.s the 
cause o£ action in a suit on title.

Therefore I think the plaintiff cannot for the purposes of 
the civil suit, be held to be bound by the order under the 

; Act.

ChAni>a.vaeka.b, J, :-*.The question is—What iiS “ an order 
respecting the possession of property under the M̂ mlatdArs' Act, 
to which Article d? of the Limitaiion: Act was intended to apply ? 
That Article must be read with secfiiOii Sl of the Mdmlatd%’Aet,; 
and, when so read, the answer to thê  ̂ depends ftpotf

is an order Under the M̂ Jmlatdfê  Acfr  ̂by an|i;
person is boundwithiij the nveaning ofthe Act. generally
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speaking, apart from the Act, all orders of a Court may be said 
’ to be more or less binding inter jparies. But there is a special Tckaham
sense in which, according to the Act, an order under it is binding Hart*
between the parties, i.e., in the sense that the effect given to it 
by the Mflmlatdî r in the exercise of his jurisdiction is binding 
till it is superseded by a decree or order of a Civil Court. All 
orders by which a Mamlatd̂ r gives immediate possession to a 
party or restores a use to him or issues an injunction in his favour 
have a binding effect in this special sense of the term “ bound by 
an order̂ ' according to section IS of the Act. And the last proviso 
to that section shows that by the Mdmlatdar’s decision respecting 
the possession of any propertŷ ’ was meant only that decision 
which is referred to in the first paragraph of the section.

The intention of the Legislature to restrict the term bound 
by an order̂ ' to only those orders which are dealt with in the first 
paragraph of section 18 and to no others appears clearly from the 
following considerations. The orders which a M̂ mlatdar can 
pass on the question of possession may, having regard to the 
different sections of the Act, be divided into the following 
classes (1) orders restoring possession to a plaintiff who .iaa 
been dispossessed otherwise than by due course of law within six 
months before suit, or, where a plaintiffs possession has been 
obstructed by a defendant within that period, orders issuing an 
injunction to the defendant and thereby confirming the plaintiff 
in possession ; (2) orders rejecting the plaint for default; and 
(3) orders rejecting the plaint on the ground that the plaintiff 
has failed to prove all or any of the issues laid down in section 16, 
clauses (a), (§) and (c).

As to the first class there can be no doubt, and it is not 
disputed at tbe Bar, that they are orders respecting possession.
According to section 4 of the Act, which lays down the extent 
and purpose of the Mdmlatdd,r̂ s jurisdiction, he has power to 
restore possession to a party who has been illegally dispossessed or 
to confirm a party in possession whose possession has been 
illegally disturbed or obstructed, provided such dispossession or 
disturbance or obstruction has taken place within six months 
ilnmediatfely before the date of the suit. The issues laid down 
in section 16, clauses (a)j (i) an̂  (e), of the Act, are framed with
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•4604. reference to the extent and purpose of the special jm’isclictiou 
created by section 4 ; and section 18 says that where a party iv« 

•'hI.St, either restored to possession or confirmed in possession by means 
of an injunction, by the Mdmlatd̂ irj, such party shall continue 
in possession nntil ousted by a decree or order of a Civil Court, 
This latter section has reference only to the first class of these 
orders, u e . ,  to a plaintiff who, having been dispossessed, is 
restored by the MamlatcMr to immediate possession or wh«-j 
having been obstructed while in:possessioTij has the obstruction 
removed by an injunction of the M̂ tmlatddr and is maintained 
in possession. A party dissatisfied with such orders, says section 
18, must go to a Civil Court if he wishes to dispossess the party 
who has succeeded in the M̂ mlatdar’’s Court by being either 
restored to or confirmed in possession. In other words, the 
obligation is cast by the Act upon a party who has been 
dispossessed or whose obstruction has been removed by the 
Mamlatd̂ lr to bring a suit in a Civil Court if he desires to get 
back the possession or justify the obstruction. Such an order 
then is an order by which a person, to whoso prejudice it iŝ  is 
boftnd until he gets it superseded by a Civil Court, The 2nd 
proviso to sectionjlS makes it clearer still that ifc is an order of this 
kind only which, according to the Act, falls within the category of 

the Mdmlatddr’s decision respecting the possession of any 
property.”

It is significant that while the Act in express terms imposeis 
; the obligation of suing in a Civil Court on a party against wbom 
. there is an order either restoring posse.ssion to or confirming 
possession in his adverse party, there is no section in the Act 
which either expressly or by necessary implication imposes a 
similar obligation on a. party who has against him an order of 
eitlier the second or the third class mentioned above. Had the 
I/egislature intended to treat all orders alike, whether falling 
under the first, second or the third class, as in fact orders respecting 
possession and, therefore, binding until superseded by a Civil 
Courtis decree or order, they woiild have and should have 
worded section 18 accordingly. '’In that case section 18 would 
hate run as follows ;—

The party to whom the M̂ mlatddr shall give immediate 
possession or restore a û o, ofan̂ whose favour an injunction has
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been granted, or in whose favoxir any othei: order is paissed. by.
the Mamlatdar, shall continue in possession or use or shall have Ttoauam:*
the benefit of the order in his favour as the case may be until
the M̂mlafcdar̂ s order is superseded by a decree or order .of a
Civil Court/'

The omission, then̂  from section IS of orders other than those 
belonging to the first class shows that the Legislature intended 
a sharp distinction between orders falling under the first class 
on the one hand and those o£ the second and the third class on the 
other in point of a binding effect as regards the important 
question of their supersession by a Civil Court. Orders, there­
fore, to which section 18 relates are the only orders by which 
parties are under the Act bound until a Civil Court’s decree or 
order comes in and upsets their effect. It follows from that 
intention of the Legislature that the three years-’’ limitation 
prescribed by section 21 oi the Mamlatdars’ Act and Article 47 
of tbe Limiiation Act was prescribed for suits of the kind-referred 
to in section 18 of the former Act as suits relating to orders 
respecting possession.

Orders other than these may, no doubt, in one sense,' be spofen 
of as orders respecting possessioUj in the sensê  that̂  is, that the 
Mdmlatdar disallows a claim to poLSsession by such order. But if 
we are to read Article 47 of the Limitation Act with section 21 of 
the Mamlatdar,Act, as I think they should be read, two condi­
tions are necessary for the application of the three years’ limita« 
tion :—(1) that the party suing should be bound by the order 
under the Mamlatd̂ ra’ Act and (2) that the order should be 
respecting possession. And section 18 of the Act explicitly 
points out the orders to which these two conditions apply. They 
must belong to the first of the three classes above mentioned.
It follows from this that the Legislature could not have intended 
to prescribe the three yearŝ  period of limitation, which is shorter 
than the ordinary period, for orders belonging to the 2nd or the 
3rd class without giving them a binding'effect in the same terms 
as in section 18, ue,, by imposing upon the party against whom 
such orders are passed̂ the obligation of going to a Civil Court.
If one class of orders respecting possession has been treated by 
the Legislature in express terms in sectiqp. 18 of the Mamlatddrs*
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1904» Act asjbinding until superseded by a Civil Court’s decree or order
âsABAM and nothing is said about the other classes, on the principle of
Habi. esnjpressio unius esi exclmio alterim we must infer that these

other classes of orders were intended by the Legislature to be 
excluded, as carrying no similar binding- effect but as falling 
within the ordinary period of limitation prescribed for suits.

The result, therefore/in my opinion, is that for the purposes 
of the three yearŝ  limitation applicable to a regular suit in  ̂
Civil Court a party is bound by only that order of the Mdmlatddr 
which restores his adverse party to possession or confirms thfe 
latter in possession by means of an injunction. This view is in 
accordance with the interpretation of section 18 in Bapu v. Malm- 

Moreover, it gives coherent and consistent effect to 
the extent and purpose of the M̂ mlatddr’s jurisdiction as laid 
down in specific terms in section 4 of the Act. According to it 
the jurisdiction is of a limited and special character, with the 
conditions of it distinctly defined. It is only where those condi­
tions are fulfilled that the M̂Linlatd̂ r's jurisdiction arises, not 
otherwise. As observed by the Privy Council in Nuaserwanj’ee 
IB^njee v» Meer Mynoocleen “ wherever jurisdiction is
given to a Court by an Act of Parliament, or by a Regulation in 
India (which has the same effect as an Act of Parliament) and such 
jurisdiction is only given upon certain specified terms contained in 
the Regulation itself, it is a universal principle that these terms 
must be complied with in order to create and raise the jurisdic­
tion, for if they be not complied with, the jurisdiction does not 
arise/̂  Applying this principle to the M̂ mlatd̂ rŝ  Act, jurist 
diction is given on certain terms to the M̂ imlatd̂ r to restore a 
plaintiff to possession or to confirm him in possession̂  those 
terms being that the plaintiff in the former case should be, fintp 
dispossessed otherwise than by due course of law; that
the dispossession should be by the defendant; and, thirdly-, thafe 
the dispossession should be within six months before the date of 
the suit; and that the plaintiff, in the latter case, should be, 
fin% himself in possession ; tha.t he should be obstructed
by the defendant j and; that the obstruction should be
■within, six months before the date of tlie suit.̂  ̂ these

m  { i m 6 moo.i.
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terms are Gomplied with, the .special power vested in the 
latd̂ r comes into operation—tbat power being to restore the 
plaiiitiff to possession in the former case, to confirm him in ha-ei 
possession iin the latter by issuing an injunction. Where the 
requirements or terms are not complied with, the power does 
notarise. All orders passed by the Mamlatdar_, whether they 
be orders allowing the plaint to be withdrawn or rejecting the 
plaint for default/ or allowing or disallowing the claim̂  may 
be binding so far that they cannot be questioned by another 
suit in the Mamlatdar’s Court upon the same cause of action.
JBufe it is a different question whether they are binding so far 
as the obligation imposed upon a party to get them superseded 
by a Civil Courtis decree is concerned. In respect of such an 
obligation the Act has a specific provision (section 18) as to 
orders passed by the Mamlatdar exercising and giving effect to 
the power vested in him by the terms of section 4 of the Act.
The omission o£ the Legislature to give a similar obligatory 
effect to other orders and their exclusion from section 18 could 
only be due to the fact that those are orders to which no effect 
can be given by the Mamlatdar, because they do not fall within 
the terms of his power or jurisdiction defined in clear terms 
by section 4,

The decision in Chinto v. which has been followed
in this Court till now, proceeds upon what is a pure assumption̂
' which is that when a Mamlatdar passes an order rejecting a 
plaintiff’s claim, such order maintains the defendant in possession.
There is no warrant whatever in any of the provisions of the 
Act for this assumption, The Mclmlatdar maintains a party in 
possession only when he issues an injunction in favour of that 
party restraining his adverse party from obstructing (see 
section IS). If an order of the Mdmlatdar rejecting a plaint or 

Edisallowing a claim were to be treated as having the. effect of 
maintaining the defendant in possession, we should be improving 
upon, by adding words to, section IS and further we should be 
imputing to the Legislature |he absurdity of having intended 
:that even where a Mamlatdar rejects a claim on the ground that 
tihe defendant in his Opinion and according to his finding is not in

(1) (1883) P, J., 131,
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, poss5essionj the MamlatcMr^s decision ninst bfi nevertheless treated
3,'uearam: as proceeding upon a contrary finding and that his order tuu.4 be

interpreted as confirmin'^ the defendant in a possessioa which, 
the M^mlatdar has expressly found; the defendant has not»

For tliese reasons my answer to the reference is tbs same as 
that given by the learned Chief Justice.

B a tty , J. The question formulated in the order of reference 
does not speeifiea,]ly mention section 21 of tlie ^Kinlatd^rs’ Courts 
Act (Bombay Act III of 1876). But it seems necessary to con­
sider the applicibilif^y of that section in this case, and arguments 
on that point have been addressed to vs.

The wording of that aecti(m is somewhat wider tlian that of 
Art. 4i7 of Schedule II of the Limitation Act, 1877, and aS 
suggested in argument, was probably intended to include suits 
by persons bound by orders restoring uses or taking the form of 
injuactions, as well as by orders respecting possession only,

Both the article and the section in question in defimrig the 
suits ta which they apply require that suits shouLl be suits 
brought by persons bound by an order. The section (21 of 
Bomtjay Act III of 1876) contains indeed no further definition. 
It cannot be supposed that it was intended to cover suits of 
every description, and the definition must be construed as limited 
to suits by persons suing only in the character of persons bound 
by an order, am! in no other character, and on no other ground 
■whatsoever. The phrase if ambiguous mast be construed liber­
ally, i.e., in favour ot‘ the right to proceeil ; Umiashanhar 
Jjokhnira&i v. Chliotalal Vajeram i'. The dctining phr/ise cannot, 
I therefore think, be extended by implication to a suit brought 
.by a person whose pi dab or claim under the M4ml itdd.rs'’ Courts 
Act ĥ'S been reje«red or disallowed. It is tirue that section 16 
of the Bombay Act refers to orders for rejecting a plaitit or 
disallowiug a claim/̂  But orders for such purposes impose no 
obligation on the plaintiff to do or to abstain from doing any­
thing, . They amount at most to a refusal to pass any order 
binding on any person. They may include orders based on want 
of jurisdiction, or on proof that the piai»tif’s possession has 

been disturbed by the dei'endcint* In no such case is there
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anything to enfovce, and the Act gives no furfcher effect or 6pera«
tkm to such oi’ilers. The jurisdict.ion ceases w.th the decision TmtARAsi
dismissing the suit: Ganes/i Naf.h v. Oa<ipaî '̂ \ It is coatended Haex,
for the respondent that the dismis-̂ al of a suit by the Mainlafcd̂ r
confirms th& deteudaiit in possession. , And this vva;3 apparently
held in Chinto v„ Visfimf^K But a dismisnal may;, as above
indiĉ tedj.proceed on the ground that the defendant is not in
po session. The respondent is thus dri\ en to the assumption
that the plaintiif may be bound by the decision or fmiUng of the
M̂ ml'-itdar, though not by his order. This is opposed to the
distinct provision in section IS of the Act that the Mamlatdstr’s
decision respecting the possession ot' any property shall not be
held  to be co n c lu s iv e :  Bmapa y. lj<ih%ltmapaŜ \ Mudkapa v. Niu"
ffapa*\ and Himchnnclt'a v. Nanmli-ac/iaf^a'̂ K Neither section 21
of the Maijjlatdarŝ  Courts Act nor Article 47 of the 2nd Schedulo
to the Limitation Act attaches any effect to a bare deciSiOn by a
M̂ mlatdar. There is no provision corresponding to section 13
of the Code of Civil Procedure which would make the decision-
of the MamiatiMr operative as res judicata. The Md-mlatddrs’
Courts Act gives the Mc4inlatd?lr no pô î er to decide upon tha 
rights of the partieŝ  and the order rejecting a suifc or disallow­
ing a claim involves no decision as to the right of the plaintiff 
to possession. His rights are strictly unaffected thereby, and 
therefore a decision rejecting a plainb in no sense confirms the 
defendant in possession.

The Article 47 of the Limitation Act and section 21 of the 
Bombay M̂ mlatdarŝ  Act relate only to orders which are 
’binding, that is to say, which are enforceable. The Article of the 
Limitation Aet further specifies that the suits to be barred must 
be suits to recover possession of property comprised in the ordetf' 
whereby the plaintiff is bound. Bat a specification of tha 
property claimed is no. essential part of an order dismissing a 
suit under the M’dmlatddrs'* Courts Act.

For the above reasons I concur in the answer given by the 
learned Chief Justice.

CD (1895) P. 4 ,  p. 50. (3) (1877) P. p . 58b

(2) (1883) P. J ., p . ISl. (4) (1877) P. J ., p, 115*
(S) (1899) 24i Qbm, 2 3 1 ;  1 Bony I /. U, 630.
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1904 Aston, J . I  concur with the judgment oi: the learned Chiei!
Tf.kar\m; Justice, In my opinion the reference should be answered as
-Hari. there stated, for the reasons given.

■ It is unnecessary, thereforê  to discuss the question whelher 
a plaintiifj,whose claim to recover pos:=iession of property after 
alleged unlawful dispossession has been rejected or disallowed in 
a Mamlatdd-r’s Conrt> is in a better position as regards limitation 
if he subsequently sues in the regular Civil Court on the sam̂  
bate possessoty right than if he had not sued unsuccessfully in 
the Mdmlatddr’s Court.
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B efore s ir  Luwrence S .  JenJcins  ̂ 2C.C.LE,, C hief Justice) and
M r. Justice B atty .

Sir E, SASSOON aot orasns (PiainM'Ts), Appbi-iants, v. TOKBBSEY 
JifiTitit, , , JADHAWJEB (B ei'u i^ d an ts), B esi'O n d b n ts.*  ,,

Ooniract A ct (ZST o f 1873), section 30—' Wafferinff Contracts^

 ̂ In  order that a tfansaction may fall ■witlun section 30 of tha Indiau Contraci; 
Act, tilery must be at least two parties, tlio agi-eemont between ■whom must bo 
by way of wager, and botlv aides must be parties to tho wagor.

It  is of tlie essenco of awager tliat each side should stand to win or lose, 
according to the uncertain ot* iinasoertained event, in reforeiioo t o ’jrhich tho 
chance or lisk is taken ; in other words, to iiialte an agreement a wager thore 
mtist be a common intention to bet*

T h e  plaintiff’s filed two suits against two firms, one carrying 
bn business in the name of Tokersey Jadhawji and tho other in 
the name of Motiram Jadhawji. Substantially both firms did 
the same kind of busixiess and in the present case one suit would 
hare been filed but for the fact that in the former firm there 
were two partners who were not connected with the latter firm.

The plaintiffŝ  business' with the defendants consisted mainly 
of dealings in American "cotton;, and these two suits were brought: 
in respect of deficiencies arising on"lhe resale of certaifl. Ameiican 
cotton purphaseckby the .pkintifis on bahaU>f; th:©: tiyb firms and


