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To avoid any question, however, it will be better that the
plaintiff should amend his plaint in this respect, and also by
defining more precisely the terms of the injunction he seeks.

- We, therefore, reverse the decree and remand the case for
re-trial. Ths costs will abide the vesult.

Decree reversed,  Cuse remanded.
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TUI»N’FR 48D aNormTR (DEFENDANTS) o0 GOOLAM MAHOMED
AZAM (PLAINTIFF).

. [On appeal from the High Court of Judicature at Bombay.]

Chavrter-party—Lower #o sublet— Sub-clurter—Goods shipped under sub-
charter and bills of lading authorized by time charter— Liability of suek goods
Jor lien given by time charter—Notice of time charter—& without prejudice to

- this charter,” meaning of—Form, construction, and effect of bills of lading-~
Lien for hire of vessel,

A vessel was chartered by a firm of mierchants in Bombay for siz. months

* from 20th August, 1893, at & vate of freight which came to Rs. 18,000 a month,

payable in advance. By the charter-purty the charterers had the option of sub-

. letting the vessel, and it wae provided that bills of lading were to be signed ab _

any rate of frefght the chorterers ov their agents might direet * withount
‘prejudice to this charter,” and that the owner was to have * a lien upon all cargoes
for freight or charter money due under the charter, On 26th August the vessel
was sublet by the charterers to the plaintiff for a sound voyage from Saigon to
Réunion and back frgm Mauritius to Bombay. The vessel completed the voyage

and on 2nd February, 1829, arrived at Bombay with sugar put on board by the -

pleintiff as sub-charberer, at Mauritivs, for which he had received bills of
lading from the Captain who signed them without ohtaining payment of the
ronth's freight then due under the time charter. The freight on the sugar
was prepaid ab Mauriting by the plaintiff's agents, so that on the arrival of the
vessel ot Bombay nothing remained to be paid by the plaintiff fo the shipowner
in rospect of the bills of lading freight. Delivery of the sugar was, however,
vefused, the shipowner claiming a lien on it for the Rs. 18,000 due under the
time charter. Tn a suit against the owner and the Captain of the vessel to
recover the sugar, or its value and damages for its debention, the defendants
valied on the lien under the time charter, snd alleged that the Captain had been
- induced to sign the bills of kding as he did by misrepresentations of the p'aintiff’s

* Present :~-Lioyd Macnaghten, Lord Liudley, and Sir Arthur Wilson
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agents. X4 was found that the plaintiff know of the time charter, and the
amount of and terms as to the fx'ewht, lyut that tlere had boon 1o misreprosentes
tion as alleged.

Held, that the Captain wag authorized by the time charter to sign the bills of
1nding and therefore tho shipowner had contracted with the plaintift to carry the
gugar on the terms of the bills of lnding, Cofvin v. NVewbary 1) ; and Smafl
v. Moutes @ distingnished. The hills of lnding were nob mere recoipts for the
goods shipped ; they entitled the plaintift to dolivery of the sugar on payment
of the freight due on them, notwithstanding thal he had notice of the
time eharter, Such notice had not the effect of ineovporating into the bills
of Iading any terms inconsisiont with them ‘md which the Capfain w 08 nob
bound to embody in them.

Fry v. Chartered Meveantile Bunk of Iadie @) ; snd Gardner v. Trech-
mann @), followed. o

The words in the time charter  without prejudice to this charter,” meant no
more than'that the rights of the shipowner agninst the time charlerer, and wice
versd, wexe to bo proservod.

Hansen v. Hurrold Brothers |, followed. -

Those words dil not avervida or limit the power of the Captain to issue hills
of lading at different vates of freight, or ontitlo the shipowner to o lien on the
goods of persons who had come wnder no contraet with him couferring a lien for
the freight, payable under the time chavter. A right to selze one person’s
gngdﬂ for another person’s debt must be cloarly and distinetly conferred before
8 Court of Jusbice can be expected to vecognize it.

Held, therefore (uffirming the decision of the High Court on appeal) that the

«claim of the shipowsner to the lien provided by the time charter could not be
gupported. fle was, however, outitled to the benefit of any lien which the time
charterer had on the goods of the plaintitf under the sub-charter.

ApPprAL from a judgment and decree (19th April and 2nd
September, 1901) of the Higir Court at Bombay reversing a decree
(22nd March, 1900) of the same Court passed in the exercise of its
Ordinary Original Civil Jurisdiction which latter decree was in

the appellant’s favour,

The appellant T. Turner was the iaster of the British
steamship ¢ Boinbay,” and the appellant C. T, Glanville wus the
owner of that vessel. The respondent Haji Goolum Mahomed
Azem was a werchant carrying on business in Bombay and
‘elsewhere, The appeal arase ovt of ‘an action brought by the

1 (1832) 1 Cl. & Fin. 283, (8) (1868) L. R. 1 C, P. 69,

838) 9 Bing. b74, ‘ ) (1884f15 Q. B, D, 154,
) (1894) 1 Q. B, 612
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respondent to recover certain bags of sugar shipped by him on
poard the Bombay,” or their value, and damages for their
detention, The appellants claim alien for freight on the goods
under the following circumstances.

The steamship “ Bombay ” was by a charter-party, dated
Avgust 2 1th, 1898 ({called the time charter), let for six months to
Messrs, Issabhoy Thaver and Company, and by an agreswment,
dated 26th August, 1898, which was subsequently on 13th
October, 1898, einbodied in a charter-party (called the sub-charter),
was sublet by Messrs. Issabhoy Thaver and Company to the
respoudent for a round voyage. ‘

The time charter was entered into by Messrs, James
Mackintosh und Company, the agents in Bombay, of the awners
of the vessel, and the waterial provisions were e

¢ Clause 2. The owners shall provide and pay for all the provisions and wages

of the Captain, Officers, Engineers, firemen and crew, shall pay for the insurance -

of the vessel, and for all stores, ete.

“Clause 4. The charterers shall pay for the use and hire of the sald vessel
ab the rate of 7 5. and 6 d. per gross registered ton per calendgr month
commencing on the day after delivery with a clean and clear hold, notice where-
of to be given to the charburers, and at and after the same rates for any partof
the month, hire to continue and be eomnputed fromt such time as the said vessel
is so delivered to the chartersrs until her delivery to owners at expiry of the
period above specified (unlass lost) at Bombay or Caleutta, charterer’s option.

“ (lausge 8 Payment to be made in cash monthly in advance fo owners'
agents in Bombay, and in defanlt of such payment or payments as herein specified,
the owners or their agents shall have the faculty of withdrawing the said steamer
from the serviee of the charterers without prejudice to any claim they, the
owners, may otherwise have on the charterers in pursuance of this charter.

« (fause 14, That the Captain (althongh appointed by the owners) shall be
under the orders and direetion of the charterers as regards employment, agency
or other arrangements, bills of lading are to be signed at any rate of freight the

shartevers or thoir agents may direct, without prejudice to their charter, the-

Captain attending daily if required at the offices of the charterers or their agents
to do 80, the charterers hereby indemnify the owners from all the consequences
or linbilities that may avise from the Captain doing so, oxcept for short delivery
for which the steamey shall be responsible.

“(lavse 21, Charterers to have thegption of subletting the steamer.

“(lause 22. The owners shall have a len upon all cargoes for freight or
charter money due under this charter: and charteters to have o lien on the ship
for all moneys paid in advanee and not earned.”
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The amount payable for thoa use and hire of the vessel under
clause 4 of the time charber was £1,1§7 or Rs. 18,000 per month
payable on the 19th of each month.

By the sub-charter the ¢ Bowbay ” was let for a round voyage
from Rangoon or Saigon {at the respondent’s option) to Réunion ;
thenee to Mauritius and back to Bombay.

By clavse (3) “ froight for the round voyage to he paid ot the rate of Rs, 1.8
per bag of 168 pounds nct which is to be caleulated only upen theeargo shipped:
from Rangoon or Saigon to Réunion.” By clause (4) the “ Steamor shall gail
from Réunion to Mawitius either in ballast or with about 60 tons cargo, and
passengers if availablo, free of Froight and thore shall Joad a full and complete
cargo of sugar for carriage to Bombay froe of freight and so torminate the
voyage.” By clause (8) “ Deelc and Cabin pagsengers from Réunion to Mauviting,
and from Mauritius to Bombay to he for the cqual benefit of the sub-charteror
and the timo charterers” By clawse (6) “on account of the Ireight o
estimated Rs. 87,500 to be paid at Bombay before steamer’s suiling from Rangooﬁ
or Saigon, Rs. 25,000 payable on dolivery of carge ab Réunion or at Mauritius,
at the time clarterer's option, and the halanee al Dombay on right and true
delivery of the eargo; but any money esponded by the sub-charterer or hig
agants ab poy port under inspections either of the Cuptain or the time charterers:
for the stenmer’s disbursernent, to he first of all deductod us 1L port fromn the
stira as stipulated to bo payable there.”” By clause 15 “the Captain, if neeessary,
t0 sign bills of Jading ot any freight without prejudice to this chartex-party ™’
and by elause (24) “the time charterers to have a Iwn on the emgo for frmnht
snd demurrage (f any).”

On 18th October, 1898, the respondent excreised his option and.
clected that the voyage should begin from Saigon and rnot
Rangoon. This led to some dispute, but on the 19th October
a sum. of Rs. 18,000 became payable by Issabhoy Thaver and
Company under the time charter, and an arrangement way eome
to between that firm and the respondent which is set out in the
following letter written by the former to the latter on A"nd
October, 1898 (Exhibit R) :

“With reference $0 the contract entored into between you and me, dated the
26tk day of August, 1898, with reference to which thero was o dispute betwesn
us, T hevaby confirm the same and agreo thet s “ Bombay” which is on its way
from:Aden to' Galle or Colombo shall pail divect from CGalle or Colombo to
S0t b0 F116] the seid contract. ‘ ‘
0 tho date of determination of the gaid contract, dated vhe 26th August,_
89 ‘.between us L hereby request you fe pay on my account and as my egent
the sum of Re; 18,000 and,go on from month to month up to the said date to
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Messrs. James Mackintosh and Company, the agents of the owners of the said
steamer, Deing the monthly sums payable by me to them under the terms of the
time charte-rparty of the sald steamer given by them to me and up to the said
dake to pay and dofray as my agent and on my aceount all monies and expenses
payable or to be defrayed by me under the said charter-party until the date of
completion of the said contract, dated 26th Aungmst, 1898, entered into between
youand me. Ouat of the said swms so paid or to be paid and spent by you on my
account and as my agent, you will be entitled to dednet all monies payable by
“you to me under the said contract and if the monies payable-by you to me wunder
the said contrach are less than the monies paid orspent by you on my account as
aforesaid, I undertake to repay to you the difference on demand. If on the
other hand, the monies so paid or spent by you on my account ha less than the
amount payable by you to me, you will repay the said amotint to mne on demand.
I shall not be entitled to demand payment from you of any monies payable by
you to me under the said econtract, but you will he entitled to set off the said
" amount payable by you to me under the contract against the monies paid or to
be paid and spent by you on my account as aforesaid. :
“ 1 undertake not to revoke this anthority wuntil the completion of the said
contrach between us.”

Under the suthority given by that letter the respondent
advanced the Rs. 18,000 and obtained a receipt for it from
Chabildas Dalloobhoy, a partner in the fivm cof James Maekintosh
and Company, agents for the appeilant the owner of the “ Bombuay.”
The respondent also paid similar sums in November and
December. The vessel proceeded to SBaigon where the appellant
Turner received notice of the sub-charter. On 15¢h January, 1899,
the “ Bombay ” reached Mauritius and on 19th January another
sum of Rs. 18,000 became due to the appellants from the time
charterers, At Mauritius the respondent shipped on board the
vessel two lots of bags of sngar one consisting of 13,431 bags on
20th January, and the other consisting of 17,076 bags on 21st
January, for which he received from the Captain, bills of lading
of those dates respectively under which the 18,431 bags were
deliverable to the respondent or his assigns * paying freight for
the said goods at the rate of 6 annas of 75 kilograms gross I'rench
weight shipped paid in Port Louis”?; and the 17,076 bags were
deliverable similarly except that the freight was stated to be
“payable in Port Louis.” The freight due in respeet of these
two shipments of sugar was found by the High Court on appeal,
and by their Lordships-in this appeal, to have been paid at
Mauritivs.
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The vessel veached Bombay on 2nd February, 1839, and ab
that time Issabhoy Thaver and Company, the time charterers
owed the appellants the sum of Rs 18,000 due on 196h January;
and the respondent owed to Tssabhoy Thaver and Cowpany the
sum of Re. 5,206-11-4 after taking evedit for dishursements on
aceount of the vessel,  When the vespondent elvimed delivery of
bis shipments of sugar, it was vefused by the appellants on the
ground that they had a lien on the goods for the Rs, 18,000
which wes due to them under the time chartoer,

The res;pondent therefore after an offer by him of Rs. 6.000 for
freight had been refused filed his suit on 9ch February, 1899, for
delivery of the sngar or its value alleging that it was wrongtuly
detained by the appellants.

The appellant Tarner in difence asserted that he was lawfully;'
entitled to exercise the lien given by the time charter against
the goods claimed in the plaint; that the respondent was all
along aware of the terms of the time chavter which eonferred the
lien ; and that he, the appellant Turner, was induced to sign the
bills of lading for the goods claimed withoub veeciving any freight
by misrepresentations made by the regpondent’s ngents.

The seeond appellant contended that all the earga shipped by
the respondent upon the “Bombay ” was snljeet to the lien given
to the owners by the time charter and that the Captain had
rightly exercised that lien 3 that the Captain had no anthority to
sign the bills of lading without providing that the freight payable
in respect of the goods shipped thereunder should le paid to the
Captain or the agents of the owner; that the signature of the
Captain to the bills of lading was obtained at Mauritius by
misrepresentation on the pavt of the agents of the respondent;
and that without prejudice to any of the foregning defencas, the
respondent was bound to pay roasonable freight for which the
Captain was justificd in exercising a lien upon the respondent’s
goods. He estimated this amount at Rs, 11,708-6-7,

The suit came on for hearing hefore one of the Judges
(Russell, J.) sitting in the exereise of the Ordinary Original Civil
isdiction of the High Court. - He held that the plaintiff was
sware of the time charter and its terms, anfl that his goods were
not exempt from the lien conferred by that chmter‘that the

W,
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bills of lading were signed by the Captain in the form used
without the authority of the owners, and that the signature was
obtained by misrepresentation, and was affixed by mistake, and
the bills of lading had no validity as against the defendants,

The learned Judge further found that under any circumstances

the pluintitf was not entitled to demand his goods, or to maintain
the smit without tendering the amount due under the terms of
the sub-charter, and that no such tender had been made. Hig
decrse declaved that the defendants were entitled to a lien for
Rs. 15,411-12-% and to be paid the costs of the suit, '
From this decision the plaintiff appealed, and the appeal came
before a Divigion Bench consisting of the Chief Justice (Sir
L. Jenkins) and Tyabji, J., who held that assuming that the
" plaiutift hud knowl. dge of the time charter and its terms, thab
fuct was, under the circumstances, not material, and that the
ownet of the vessel having by the tiwme charter authorized its
being sublef, his Hen was limited to the freight for which the
time charterer had a lien, that is, for the freight due under the
“sub-charter ; that there had been no misrepresentution inducing
the signing of the bills of lading, bub that vhe bills of lading
were mere ackuowledgments of the veceipt of the goods, and the
rights of the parties weve to be determined by the sub-charter.
The Court found that the plaintiff was ready and willing o pay
Rs. 6,000 in respect of the amount due under the subi-charter,
and that if the amount so due was less than that sum the plaintiff
was entitled to damages. _

The material portions of the judgment of the Chief Justice
who delivered the judgment of the Court were as follows -

T will proceed to econsider first whether the plaintiff, as the learned Judge has
held, stepped into the shoes of the time charterers : for admittedly, if Le has, the
plaintiff’s olaim falls.

Mr. Justiee Russell’s decision on this point proceeds upon the view ho took of
the undated letter Exhibit R, written on the 22ud October by the time char-
torars : for it appeared to him that thereby the plaintiff agreed with Issabhoy
Thaver & Co. to pay to the owners Rs. 18,000 per month in advance during the
carréney of the charter. Tven assuming that such an agreement wounld have had
the result aseribed to if, I am unable to agree with the comstruction placed by the
learned Judge on the letters The plaintiff, no doubt, was anxious to secure the

ship for his venture and he was aware that for that purpose the time ehartorers
st pay the owners Re. 18,000 a month. e {urther wished to ensure that this
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sum shonld be paid, and was up to a point prepared o make the necessary
paymonts hireself, provided he saw his way to reimbursement. It was to seoure
this end that he procured that letter from the time charterers : it entitled him
to make the necessary payments on the time charterers’ account and to deduct
the amount from the sums payable by him to them. To further secure hig
position there was a provision entitling the plaistiff to repayment of any
unocoverad halsnce aud an undertaking on the part of the time chartevers not
to revolke. But L £ail fo see in this anybhing which imposed ou the plaintife
an obligation to continue payments of the instalmeuts. Therofore.J think the
learned Judge has atéributed to Exlibit R a force of which it is not capable,
I do not propose to elaborate this point further, us the Advocate Genera)
hag gonceded that he camnot support the sonatruction placed by the learneds
Judge on Exhibit R. But while making this coneession ho did not give up his
contention that {he plaintiff was under anobligalion : this, he maintaing, arises
oub of an oral agreement independent of ¥xhibit R, Tlo is unable to point to
any direet evidenco of this agreement, but he argues it is the just inference 4o
be drawn from the language of the correspondonce.

No doubt the time chartorers and their atborueys not once only but continu-
ally alleged an obligation on the plaintiff’s pavt, but they were throughout mef
with an emphatie repudiation. It is true also that in the letters written by
the plaintiff to his agents he uses expressions capable of an interpretation that
he regarded himself as undor a legnl obligation ; Lut it appesys to me that they
are equally referable o the plaintifi’s knowledge that having regard to the time
ehurterers’ finaneial position if ho wanted to preserve the charter-party from
determination he must make the necessary payinents. Bub the direet evidence
as to a separate agrecment iz all against the defendants’ suggestion: for the

- result of the evidenco given by him and his attorney is that the arrangement

betweon the parties was embodied in Exhibit R atid no agreement other than T
is hinted at in the corvespondence.

Bussell, J., held 83 a fact that the agreement betwoon the partics was in the
tarms of Exhibit B: he did not find there was any other agreement and I, too,
think 1o sneh agreement is proved and therefore the defendants’ contention on
this point falls.

1t is noxt said that the bills of lading wore obtained under eircumstances
which direntitle the plaintiff to any angwer he might othorwise have to the Len
claimed : for it is alleged the Captain was induced to sign the bills of lading
in their existing form by the misrepresentations of the plaintiff’s agents.
Agsuming for the sake of argument that the misrepresenthtion conld have the
logal result for which the defendants eontend, it is important to seo how the
miarepresentation has beun formulated by them. '

Affer referring to the defendamts’ pleadings and to the other
idence on the point, "the judgment eontlnucd e

nstico Ruesoll in dealing with the evxdence, exprosses the opinion that
# the Cmptaln s evidence is te be believed and the plaintiff’s agent’s evidence at
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Mauritius s not ervedibles” The Maunritius agent’s evidence was taken on
commisgion, and the learned Judge in reference to it has said : “ Is so untirust-
worthy that Mr. Macpherson did not attempt to rely upon it Before us it is
said that the learned Judge was under a complete misapprehension as to
Mr. Macpherson's attitude and in his estimate of the evidence. I have referred
to these matters at length as I have the misfortune to differ with the view of
the learned Judge on this question. I do so with great hesitation, but I caunot
accept his estimate of the master’s evidence, The master, it is true, was
examined before the learned Judge, but it was on a dc bene csse commission a
considerable time hefore the trial. But wbat emboldens me to differ is that I
do not find there was present to the mind of the learned Judze those clvoum-~
stances of suspicion which I have set forth. The truth is that in the view
taken by Russell, J,, of Exhibit R the vest of the case was but of secondary
importance. The onus lay on the defendants to establish by clear evidence a
misrepresentation affecting the rights of the’ parties, and this in my opinion
they bave not dome. I come to this conclusion not so much becanse I believe
‘the Mauritius evidence (though I fail to see how it merits the absolute
rejection it has incurred) as bacause the evidence for the defonce fails to
convince me on this point.

This brings me to the question of notice which has been argued before mus.

Now thete can he no doubt that from the first the plaintiff knew of the existence
of the time charter: the firm offer itself purports to come from the time
"charterers, Lord Romilly in Peek v, Larsentl) said : © I fully admit that every
pergon is bound by the contents of a charter-party of which he Las notice. 1t
he does not choosze to enguire what the contents of the charter-party are, that
is his own fault, and he must take tho consequences of it.” Tt may perhaps be
a question whether this doctrine of imputed notice should in a commercial
connection transaétion be carried as far ag this passage indicates, but here, it is
said, the plaintiff had actual knowledge of the contents of the charter-party.

After considering the evidence asto the plaintiff’s knowledge
the judgment proceeded i~

Though it may fairly be inferred from these passages that the plaintiff was
acquainted with the terms of the time charter-party, it does not necessarily
follow from them that the plaintiff must bave had that knowledge: so that
there is nothing in the plaintiff’s denial of knowledge. Mr. Justice Russell,
hoyevar, before whom, the plaintiff was examined a4 the {rinl, disbelieved his
evidence in this point, and T am not prepared to say that the learned Judge’s
appreciation of the evidence was wrong : more especially when I find that the
plaintiff bas attempted to dissociate himself from knowledge of the time
charter-party to an extent that the factd do not justify.

Assuming, then, that the plaintiff had this knowledge, what is the leoral
rosult P Notiee so often hal the effect of imposing a liability where none would

@) (1871) L B, 12 Bq.878 (389).
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otherwise exist, that one is apt to be led into the thought that establisheq
notice has in all cases somo form of extended liability as its necessary sequel,
But it is ineumnbent to see. what it is that is brought to notice. What dig
the plaintiff learn when the contents of the clarter-party came to his
knowledge ? He learnt the actual legal relations of the purtios and their mutual
rights and liabilities. Bub this is precisoly what we have to determine for the
purposes of this case. '

Therefore I now proposc first to exuraine tho provisions of the charter-party:
for it is on the effcet of thab docwmont thot this case primarily turns, By the
charber-party the vessel is lob to the charferums for o term of six loalendar
months (elange 1) : the charterers ave to pay for the use and hive of the vessel
(clanse 4) : the paymentis are to bo made in eash iwonthly in advanee to the
ownors' ngents in Bombay with power of withduwwal in the event of default
(clanse 8) : the Captain is undor the orders and directions of the charberers as
rogards employment, agency or otherwise, and bills of lading are to be signed:
at any rate of freight the chartorers or their agents may direet without
prejudice to the charter-party (clause 14): the charterers avo to have an option’
of subletting tho steamer (clause 21): and the owners are to have s len npon *
all eargoces for freight ov chartor money due wnder the charber.

The power of subletting the steamer is unqualified by any stipulation ag to
the xate of freight, placo of payraont, hire, or otherwiso: it is an absolute
power to sublet. It is a concession obviously in the charterer’s favowr, and-
must bo intended to confer some bonefit on him beyond what would arise from
Inere assignment of the ehartev-party rights. The position is very cleady
deseribed by Tord Bsher in Honsen v. Iarrold Brothers.) The question

~there was as to the lability of & charter wnder thé common cesser clatuse. There

was a lump saw chavter-parly with power to re-charter without prejudice to
the charter-party and a provision for the Captain to wign hills of lading ab any
rate of freight : the charter-puty contained a cesser elause : the charterers
re-charterad and goods wore shipped under the sub-chavter : bills of lading
were given providing for o froight which worked oub to less in amount then,
the lump freight. The owners sned thelr chartorers fortho differsnce and
were met by a plea of tlie cossor clavse. The clnim was awarded.

Now it will bo seen that this case, though differing materially in form - from
the present, ealls into play sand, in fact, deponds on principles portinent to the
gpuestion now before ms. Lord Tshor in the courso of lis jndgment said ab
page 619 - The meaning of the wovds ¢ without projudive to the charter-party’
has boen settled by decisions which eannot he questioned. The meaning as
gottled by 1he eases of Shand v. Sundorson® und Gledstunes v Allen® is that.
ib is o term of the contract botweon the charterers and the thipowners that

~notwithstanding any engagements made by the bills of lading, that contract

() (1894) 1. Q. B. 612 (619) : 83 L. J. Q. B. Tdd (747),
2 (1857 4 M., & N.881: 28 L. J, Dxch ars,
) (1852) 12 C. B, 202,
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shall remain unaltered. Therefore in this case the Captain was bound te
sign the bill of lading presented to him; bubt his doing so was to be
fewithont prejudice to the charter-party.”’ These words do not limit the
obligation under the charter-party to sign the bills of lading presented
to him : but when he has done so it does nob affect the contract contained
in the charter-party. If a shipowner puts up a ship as a general ship, he
may insist on & bill of Iading in any terms he pleases, or he may refuse to take
the goods. Here the shipowner deprives himself of that right and agrees to
sign hills of lading as presented, but that is nob to affect the charter-party.
Therefore the Captain was bound to sign the bill of lading which he did. The
shipowner in this case has put it into the power of the charterers to re-charter
‘the ship and to allow the sub-charterer 4o make any stipulation he pleases as to
the rate of freight in the bill of lading and accordingly the charterers exercis-
ing that power, the bill of lading freight bas been made by the sub-charterers
payable according to the weight of the cargo delivered at the port of discharge,
which necessarily made the bill of lading freight not equivalent to the balance
of freight payable under the charfer-party.” Later on he says: “In this
case, therefore, as, by the act of the charterers, the bill of lading freight was not
equivalent. to so much of the chartered freight as remained due after the
poyinent ynade at the port of shipment, the cesser clause does nob relicve the
charterers, but leaves them liable for what is not covered by the lien under the
bill of lading.”

Tord Davey (then Davey, 1. J.) also delivered judgment in the case, and X

would refer to the following passage in his judgment at p. 621 : “ Then whose
faunlt is it that the shipowner in this case has not got the lien for which he
stipulated P The defendants’ connsel says that it is the Captain’s fanlt and he

bases hiseavgument in that respect on the Scotch ease of Avrespe v. Bamr().

Notwithstanding some of the dicta attributed to the Liord President in that
case I do not repard it as an authority for the proposition that the master
could have and ought to have refused to sign the Dbill of lading presented
to him, unless words were inserted in it which would have the effect of in-
corporating all other provisions of the charter-party except that as to the rate
of freight. I do not think that the case is an authority fur more than this,
iz that except 8o far as the rate of freight s concerned he ought not to sign
any bill of lading which contains provisions &b variance with the charter-
porty. lam nob prepared to say, if the Captain had insisted on having created
by the bill of Tading & lien in fayour of the shipowner, not only for the bill of
lading freight, but also for the charter-party freight, that such a stipulation
would have been consistent with the obligation to grant a bill of lading ab any
or (it may be) o lower rate of freight. Whether that be so or not, T am of
opinion that it must be taken to be the fanlt of the charterers that the len
which they contracted in the charter-party to creste or proeurc for the ship-

(1) (1881) § Court of Sessions Cases (4th Series) 602,
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owner was not eroated or procured. If they clected to re-charter the ship, they
might bave made o stipulution with the sub-ohartercys that they . should
creatc or procure such o lien as the chuter-party contemplated. The mastey.
wag in my opinion guilty of no negligenes or default in signing the bills of
lading which he signed. T think the charterers made default in not making
such arrangoments with the snb-charterers and through them with the actual
shipper as to procure such n lien, The result is that, the bill of lading freight
only eovering a portion of the charter-party Treight, thero is no lien to securs
that portion of the charter-parby freight which was nol covered Ly the bill of
Tading freight: and, whether the ease is put on the grownd of condition
precedent or on the ground of breach of contract for which the damages are
the difference belween the two freights, the result is the same. ¥or these
reasons I agree that the appeal should be disinissed.” T is throughout that
cnse assumed that tho owner had we len sgainst the shippors for more then
the freight under the sub-ehavter; that in fackis an essontind parh of the raio
decidendi. Tt may be objected that they were not then considering the
effect of notice, but the judgments in no way proeeed on the shsence of notice;
while Lord Davey in expressing w doubt whother the Caplain could have
insisted on a lien for the charter-party freight could not have thought that an
essontial condition. Now if that be the real ratio decidends, how for if iy
applicable to this case. To determine that wo must see whab prousely are -the
facts heve, The power of subletling lins heen oxerolsed and a sub-charter
talken in the nome of the plaintiff ot a specified rute of freight or hire

_abounting to Rs. 80,000 odd.  Under this sub-eharter, which, by the imy, was

prepared at Chubildas’ office, the freight was payuble as to Is. 87,500 in
Bombay before sailing from Suigon, Rs. 25000 on delivery of cargo at
Réunion or Manritius at the time charterers’ option and the halunce af Bombay
on delivery of the cargo, but any money expended by {he sub-churterar or his
agents at any port under instructions either of the Cuptain or the time
charterors fur the stenmer’s dishursement to be fivst of all deducted at the port
from the sum as stipulated to be payable thers (clavse 6). The Captain is,
if necessary, to sign bills .of lading at any freight without prejudice to
the sub-charter. Goods were shipped by the plainliff at Mauritins and the
evidence of the Captuin and the supercargo shows this was done under the
sub-charber, The plaintiff got two bills of lading, one for 13,431 bags of
sugar ab tho rate of 6 annas of 76 kilograms Freneh weight shipped paid in
Port Louls, and the other for 17,078 bags of sugm ab the iate of six anoas

payable in Port Louis. In both bills it is stated that the goods are shipped by
~the plaintiff.

Therefore on the face of things we have the position of bills of lading given
0 & sub-charterer in respeet of goods loafled nnder Lis sub-charter. If this.be
l50.the real position then as between the plaintiff and the time charterers the
lading was o mere acknowledgment of the weceipt of the goods: the
°etween them is the sub-clmrter, and the freight payable to ihe time
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charterers is that stipulated for in the sub-charter. It would follow that the
shipowner having authorized the subletting, his len must be limited to the
freight for which the time eharterers had a lien : in other words his lien cannot
exceed that of the time oharterers: in effect it is limited to the freight pay-
able under the sub-charter, ' 7

“But then the Advocate General taking advantage of an argument
advanced by Mr. Inverarity has contended that we have not here the case of
hills of lading given to a sub-charterer. He hasacceded to plaintiff’s suggestion
that the real sub-charterers were a firm of which the plaintiff was a member.
Starting from heve it is argued that the shipowner is under these circumstances
entitled to the bill of lading freight, But to thisit is answered that this
freight has been puid. This is a question of fact, and looking at all the evidence
I think it is shewn that the plaintiff’s agents in January did settle accounts
between the plaintiff and the plaintiff's firm, and in that account the plaintiff
was treated as having paid the bill of lading freight. It is true those aecounts
did not come before the plaintiff until later, but they were adopted with the
result, as I think, that as between the plaintiff and his firm the bill of lading
freight must be deemed to have been paid. For the defendants it is then
urged that the bills of lading could not be signed by the master in that form;
that they could only provide for freight payable in Bombay. Assuming for
the moment thab this Is so, it clearly is a defence of which the masber canmot
avail himself, and thongh this may not make any great difference, so far as
sctual zecovery by the plaintiff is concerned, it would Lave an’ important
bearing on the question of costs. Bub are the defendants right when #hey
contend that the freight under the sub-charter party could mot be made
payable at Port Louis? The goods, as I have alveady said, were loaded nnder
the sub-charter, and that was a contract between Issabhoy and the sul-charterers.
Thercfore it was competent to them to make any alterations they pleased ifi
the terms of their sub-charter and we knaw as a matter of fach that an
alteration was actually made. But then these two bills were drawn by the
Captain with the consent of Allibhoy, the {ime charterer’s agent and there is
ahsolutely no evidenece that his prineipal ever repudiated or now disapproves of
what has been done, therefore it appears fo me not to be open o the defendant
owner to contend that the bills conld not be made payable in the way they were.
I may here conveniently notice o counter argument of the plaintiff based on
the hypothesis with which I amn now dealing, iz, that his firm really were the
gub-charterers. He argues that as the freight was paid under the bills of lading
there is no freight payable and consequently nothing on which Issabhoy can
havo a lien, But there appears to me to be two initial difficulties in the way of
this drgument which form a complete answer to ift. Whatever may have been
the arrangemeant between the plaintiff and his firm, as between him and Issabhoy
hevas the only disclosed sub-charterfr : if he had principals they were undis-
closed and Tssabhoy could not be prejudiced by their existence. And in the
next place the plaintiff in advaneing this argument is giving the go-by to his
‘own. pleadings in which he alleges the subecharter to have heen made with
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himself, and never for a moment suggests that he was acting in the matter
otherwige than as principal.
The eonclusion thevefors o which I come s that for the purposes of this case

. the plaintiff must be takon to be the sub-charterer and that lssabhoy therefore

had & lien on the cargo for the amount duo under the charter-party so that to
this extent the defendants were eubitled to o lien.

I will now denl with certain obher arguments that have been advaneed.

I bave already indicated that ono of the prineipal points urged by the defend-
ants was that the plaintifl stood in the shoes of the ime charterers and had
identified himsclf with them. I have already dealt with this point so far as if
was sought to support it on the grounds of misvepresentation, notice, and an
agsumption of legal obligabion wnder Bxhibit T ov some obhor ngrecment.  That,
however, doss not exhaust all the grounds wrged hy the plaintiff in this connec-
tion. Now it is said that in November for a consideration moving from the’
plaintiff the owner or his agents altered tho charbor-party for the plaintifs
benefit Ly allowing the ship o go to Saigon, and thab this hrought the plaintiff
within the doetrine of identifiestion. This contention is to my mind untenablo;
there is no ovidence that Chabildng over enteved iute an agreumont with the
plaintifl to take the shipto Saigon, and he does not venture to go into the box to
gay he even understood that {here was such an agreement. Tho contention, more-.
over, is inconsistent with the undertaking in the receipt to rofund the Rs. 18,000
in the event of the stenmer not sailing to Saigon * ooowm o % K #
Clnges have boett brought to owr notise for the purpose of showing that the
doetrine of identification is applicable, orin otlior words that the plaintiff is nob
(a8 it has been termed) a sbranger to the contrach; but in examining them it
has to be borne in mind that questions like the prosent must depend upon the
particulax contracts and facts of each case, and it is unsafe to rely on uny general
expresgion or prineiple as applicable.  The Advecate General has reliedon Christie
v+ Lewis@ as showing that the freight wnder the bills of lading wos recoverable
by the shipowner, but that case is distingunishable on two grounds: first the
poods wero not, as here, loaded under an authorised gub-charter pavty, and
gecondly the goods in respect of which hills were given wore those of third
partics, and not, as hiore, of the sub-chartorer.

Reynolds v. Jeal®, again, was a declsion on facts so (lissimilar from the
];resent; as to be mo guide. What was there desided was that it was outside the
scope of the master’s author ity to make hills of lading under which the freight
was payable te the charterer’s agonts s sceurity for advauces to tho master.
But there again there was no oppovtunity of eonsidering what was the cffect of
a power to subletsuch as we have hero : that really is the whole crnx of the ease.

Then we were veferrad to Lhtee cases which wero gaid to llustrate favourably
to the defendant the doctri ino of identification.

" The first of the series is Foster v. Colby® whieh was an action of trover for

ngntity of linzeed hrought 'Lg'umst the mauster. The case is cited for tha
)

ay (1821) 2Brod. and Bing. 410. () (186534 L J. Q. B.251: 7 B & 8, 86,
® (1858) 28 Tiv J, Exch, $1 (86),
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principle enunciated by Pollock, C. B., in these words : * I would rather pub my
judgment on the plain, clear and honest prineiple, that a bond fide indorsee of
.bill of lading, hawing no notice whafever of any obarter-party, or any other
freight to be paid, except that which is expressed in the bill of Jading, and not
colluding with any person to get an advantage that he is uot entitled to,—that
the plaintiffs standing in that situation, as dord fide indorsees of the biil of
lading, are entitled to the goods, on payment of the freight stipulated in the bill
of lading.” Had the facts giving rise to those ramarks existed here, obvicusly
they would have been most pertinent, but the whole question here is whether
the documents have not vested in the plaintiff the rights he claims and on that
the deecision throws no light.

Shand v. Sanderson () simply follows Foster v. Colby(® which it is said must
govern in the absence of frand. Possibly it was this reference to frand that
induced the Advocate General before us to open the case of frand which we have
slready decided was not open to him.

Then there is the case of Kern v. Dedlandes®. Tt was there said ©* All the
oasos show that as against the charterer there isa liem on his goods for the
amount of the charter freight. TFrom the moment, therefore, the goods wexe pub
o 1 board, they weve, as against Ferguson” (ho was the charterer and shipper)
“and those who must stand on his title, bound by that lien under the express

terms of the charter-party.” The case then goes on to show that the Gregorys -

did stand on the plaintiff’s title, and obviously they did. Their only titls to
tho goods was from Fergusoniby whom they had been shipped and they acquired
that title with notice of the lien to which the goods were subject in Fergmson’s
hands and consequently their title was necessarily subject to the same lien.
There is no similarity here to that state of facts, The goods are the plaintiff’s,
and he has acquired them from no one who was in the position of charterer to
the owner. Thus the expression ¢ not a stranger to the charber-party * has been
much used in the argument before us : it is no doubt a convenient phrase hut to
appreoiate its applicability one has to see what was the contract in those eases
where the facts it implies result in an extended lability, and to compare or
contrast them with the contracts in this case: for obviously if the charter-party
bere contemplated the introduction of a third party into the position oceupied

' by the plaintiff free from an unlimited liem, it would be to no purpese to rely
on decisions imposing liability wunder circumstances boaring o general resem-
Llance, if the contract on which they proceeded was not capable of the same
construction. .

Holding theu as T do that the legal result of the documents and evidence
in this case is thai there was a lien against the plaintif only for the amount
of the sub-charter freight it is necessary to detormine what that amdunt is,

The parties are 1ot at one on this and they have accordingly agreed that it
ghall be determined hevenfter, Assuming that the amount found ,due is less

& (1859) 4 H. & N, 881* 28 L. J. Exch, 278, (2) 1858) 28 L. J. Exch, 81(86),
3 (18061) 80 L, J» C. P, 207 (301):10 C. B, N, £.205 (225), -
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1994, than Rs. 6,000 thon I think the plaintiff has been right, That sum he wag

IS ready and willing and offered to pay unconditionally and wnder ciromns’canoes‘

0, to which no exception could be taken. Therefove if the balweo due is less than
GloorAM

Rs. 6,000 theplaintiff is entitled to damagos, but we havoe not had placed befors.

MABOMED.
k 18 materials on which the amount cun now be determined.

By the decree the decision of the Court below in favour of the
defendants was reversed and they appealed to His Majesty in
Couneil,

7. @ Carver, K.C, and 4. Adair Bocke for the appelants
contended that by the terms of the time charter they were entitled:
to a lien upon the goods of the respondent for sums due under
that charter for the hire of the vessel. The power given to the
time chartever to sublet was to be exercised ‘gubject to the terms
of the time charter; hocould not give any one move than he
himself had under that charter, and therefore he could not give
the respondent as sub-charterer the right to ship goods free from
the lien conferred by the time eharter. It had been found both
by the first Court and by the Court of appeal that the respondent
had knowledge of the time charter and of its terms, and such
notice had the effect that he was bound by tho torms of that
charter, and among other terms by those of elause 22 which gave
the owners a lien on all cargo shipped on the vossel, The sub-
charter therefore could not get rid of that lien. TReference was
made to Peek v. Larsen®™ per Tord Romilly ; and Ralli Brothers
v. Paddington Steamship Company® per Mathew, J., Asto the
amount of the lien, therefore, the appellants were not, as held by
the High Court on appeal, limited tothe amount due under the
sub-charter. Nox did the bills of lading get vid of the lien given

by the time charter: if they had any such effect thé Captain had
no authority to sign them in that form. Reymolds v.Jea® and
Smali v. Moates™® were cited., e had no power to sign bills of
lading whieh were inconsistent with the owners’ power, under the
time charter clause 8, of withdrawing the vessel, or with their
lien (under clause 22) on all goods put on board. The only bills
of lading be had authority to sign were those “ without prejudice

%o the time charter,. Reference wasmade to Hansen v. Harrold

7 L R, 12 Hq. 878 (388). @ (1865) 84 L. J. Q.B. 2511 7 B. & 8: 66,
2. (1900) 6 Commercinl Cases 124, | (4 (1583) 9 Bing. 574,
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Brothers®, It was not assumed in that case, as the High Court
on appeal says it was, that the shipowner had no lien against the
shippers for more than the freight under the sub-charter. 1f on
the other hand the bills of lading were mere receipts for the
goods shipped, the respondent had no greater vights than the time
charterers themselves had, As to the relation to the shipowner
in which a man stood who puat goods on board without a contract
except with the charterer, reference was made to Deleurier and
Company v. Wyllte®. It was also contended that the evidence
showed that the Captain’s signature to the bills of lading had
been obtained by misrepresentation by the respondents’ agents,
and was given under a mistake as to the facts, and that this
made the bills of lading invalid as against the appellants; and
reference was made to the Contract Act (IX of 1872), s, 19,

J. 4. Hamiltor, K.C., and Lawriston Batten for the vespondent
contended that the appellants had no lien under the time charter
on the goods shipped by the respondent. Such a right, if if
existed, must have arisen oul of a contract between the ship-
owners and the respondent, but no such contract, either express
or implied, had been proved. The respondent had not consented

_in any way to his goods being subject to alien which he was
under no obligation to pay. He would have been entitled
to have the goods he had shipped rveturned to him if he had
been told before the ship sailed that the whole amount of lien
under the time charter might be enfurced against the goods.
Tharsis Sulphur and Copper Mining Company v. Culliford® was

cited, The evidence showed that the goods put on board by the
respondent were shipped under the sub-charber which was one
thab the time charterers had power to make, and bis contract as
to the goods was under the sub-charter and the bills of lading
which both under the time charvter and the sub.charter the
captain had aubhority to sign; and by that contract alone the
respondent should be bound. His goods were therefore liable
only for the lien provided by the sub-charter. The respondent
when he shipped the goods knew there was a time charter, but
there was nothing to show that he knew its terms. The doctrine

) '(18‘.)4) 1Q.B. 612 (619) : 63 L. @) (1889) 17 Court of Yessionz Cr.ses,
J. Q. B-74¢ (7‘3‘:‘7). 4¢h Series, 167 (191).
() (1873) 22 W, R, (Eng.) 46,
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of notice, moreovey, must be applied, if, aball, with its limit.
ations and one of them was that it did nobt apply to a chattel
interest. As to the authority of the Captain to sign the billy of
lading reference was made to Smail v. Moates®) ; Gledsiaves v.
Allen® 5 Kern v, Deslundes®, and Reynolds v. Jex™ 5 and The
“Shiltito”™ per Barnes, J.,, was relied upon. The wvespondent
was entitled to delivery of his goods on payment of an amount
which might bes less than that due under the time charter,
Hansen v. Harrold Brothers® was veferred to wibth reference to
the words in the time charter “ without prejudice to this charter, ”’
it being eontended that they did not deprive the Captain of
authority to sign such bills of lading as he had done fur the
respondents’ goods. Clause 14 of the time charter was not s
personal clause applying only to the time charterer himself, The
true construetion of the time charber was that the time charterer
had power to sublet on terms not included in the time charter,
The case of Peck v. Larsen™ had only one sentence by Lord
Romilly pertinent to the question for decision in this case and
that was not conclusive. Reference was made to Sewell v,
Burdick® 5 Ledue v. Ward® ; Rodocanachs v. Milburn®® ; and
Haywood v. Brunswick Building Society® : the only lien which
could be enforced against the respondents’ goods was for what
was due under the sub-charter; this he had heen always ready
and willing to pay. ‘

As to misrepresentation it was submitted there was none
proved, Lut if it were proved it was not material because it wag
not false to the knowledge of the person making it : the Captain
had full power and opportunity of ascertaining whether what
was stated was fruc or not, and was not induced by it to sign the
bills of lading.

Carver, K.C,, veplied contending that there was no foundation
for the contention that there could e no lien wnder the time

(1) (1833) 0 Bing. 574 (579, 591, B02) ) (1863) 10 G, BN, £ 205 : 30 L. J. (L I, 29¢
LM (1852; 12 ¢, B, 202. G0y (1805) 84 1o, . QL B. 251 : 7 B, & 8. 806,
‘ ©(5) (1897) 8Commercinl Csen - 44 (46,47, 48),
(0 (1804} 1Q.B. 612 (619): 63 T T, Q. B, 744 (747).
1871) L. B, 12 Bq. 378, ' ) (1888) 20 Q. B D. 475 (479),
(7(1884) 10 App, Cos, 74 (105), 10) (1888) 18Qs B. D, 67,
(11y (1881) 8 Q. B. D, 408 (406),
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charter on the respondents’ goods unless there was a confract
between the respondent as shipper of the goods and the ship-
“owners : the lien arose if the shipper knew the terms of the time
charter. But if it were necessary to show a contract there was,
it was submitted, an implied contract between the shipowners
and the respondent sufficient to render the latter liable for the
lien claimed on his goods : the respondent had taken advantage of
the time charter, and had treated the vessel as practically his
own,

The judgment of their Lordships was delivered by—

- Lorp Linprry : —The question raised by this appeal is whether
the appellants, who are shipowners, are entitled to a lien. for
freight payable undex a time charter on the goods of the respond-
ent who was no party to that charter, but whose goods were
carried in the appellants’ ship under a sub-charter and bLill of
lading. The Judge of First Instance decided this question in
favour of the appellants, His decision was. reversed by the
- Court of Appeal in Bombay, and the present appeal is from the
decision of that Court. )
The undisputed facts are as follows : — -
The appellant Glanville was the registered owner of the steam-
ship ¢ Bombay,” and the appellant Turner was her Captain. By
a charter dated the 20th August, 1898, and entered into by the
agents of the owners and some Bombay merchants named Issa-
bhoy Thaver & Co., the owners agreed to let and the charterers
agreed to hire the ship for six calendar months., She was placed
ab their disposal with a full complement of officers and men "at
Bombay for employment in the Indian Ocean and other Eastern
waters as the charterers’or their agents should direct, on certain
conditions of which the following are important:—(2) The
owners were to pay the Captain and crew. (4) The charterers
wete to pay freight monthly in advance ab the rate of 7s. 64, per
ton, which came to Rs. 18,000, (8) In default of such payment
the owners were entitled to withdraw the steamer from the serviec
of the charterers without prejudice to any claim the owners might
otherwise have against them. (14) The Captain, although ap-
pointed by the owners, was to be under the orders and directions
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of the charterers as regards ewployment, agency, or other.
arrangements, Bills of lading wore to be signed ab any rate of
freight the charterers or their agents might direet without preju..
dice to that charter, and the (.f apbain was to attend daily, if-
requived, at their offices to do 0. The charterers were to
indemnify the owners from all consciuonces or liabilities that

wight arise from the Captain doing so cxcept for short delivery,

(21) The chartevers were to have the option of subletbing the

steatner.  (22) The owners were to have a lien upon all cargoes

for freight or charter money duc under the charter, and the

charterers were to have a lion on the ship for all moneys paid in

advanee and nob carned,

The 14th, 21st and 22nd.conditious are thoge which have given
rise to the controversy hetween the partics; bub, heforo consider-
ing theny, it will he convenient to state what wag done, and, for
the purpose of avoiding confusion, the charberers under this
charter will be referred to as the “time charterers? in order to
distinguish them frow the respondent, who is their sub-charterer.

Shortly after the thne charber was made the ship was sube
chartered to the respondont for a rouud voyage from Saigon to

Réunion and back from Mauritins to Bombay. She was to

take rice from Saigon to Réunion and sugar from Mauritius to
Bombay, Nrelght was to be payable for the whole voyage at the
rate Rs, 1-8 per bag of 168 lhbs, caleulated only om the eargo,
shipped from Saigoun to.Rdéunion. There was to be no freight
payalle by the sub-chavterer to the time chavtercr for any other
cargo, On account of the frcight thus cstimated, Rs, 87,500 '
were to bo paid at Bombay before the steamer sailed fromn Saigon,
Rs, 25,000 ab Réunion or Mauriting, and the balance was to be
paid at Bombay after dolivery of the cargo thoeve,

It will be observed that neither of those dveffnents took the
ship cut of the legal possession of the owners so as to deprive
them of the power of dotaining goods on board, and of cnforeing
any lien to which they might be entitled, The Captain retained
possession for the owners, and was in a position to enforce the
lien expressly eonferred by the pime chavter if it was properly
‘ﬁ‘brceable against the goods in question.
beamer completed this voyage, and ‘pn the 2nd February,
she-arrived at Bombay, having on board a quantity of
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sugar put on boarl by the sub-chartever at Mauritins, and for
which he bad received billsy of lading from the Captain, The
freight payable by these bills of lading was ab the rate of 6 annas
per 75 killograms, and this freight was prepaid by the sub-
charterer, in Mauritius, so that when the ship arrived in Bombay
nothing remained to be paid by the sub-chartercr to the owners
in respeck of the bill of lading freight. 1t appears, however, that

something was due from the sub-charterer to the time charterers

for money payable under the sub~charter.

There was also due to the owners a month’s freight, <e.,
Rs, 18,000 (£1,197) from the time charterers under the time
charter, and the owners claimed a lien for this amount on the
sub-charterer’s sugar. Hence the dispute between the parties,
The sub-charterer brought an action to recover his sugar, or its
value, and damages for its detention, and the shipowners
defended the action relying on their lien.

So far there is no dispute about the faets. The shipowners,
Liowever, also defended the action upon the ground of misvepre-
sentation alleged to have been made by the sub-charterer to the
Captain before the sugar was shipped, and on the faith of which
he is said to have signed the bills of lading. )

This alleged misrepresentation was denied and a ¢onsiderable
amount of evidence upou it was adduced. The Judge of Tirst
Instance thought the defence proved. But the Court of Appeal
took a different view., The cvidence has again heen laid before
their Lordships and thicy have carefully considered it. It appears
thab the sub-charterer had paid to the agents of the shipowners
some of the freight payable in advance under the time charter,
and there was undoubtedly some misunderstanding on the part of
the Captain as fo similar payments being made in future, But
their Lordships are not satisfied that the sub-charterer made any
false statement to the owners” agents or to the Captain, nor any
representation or promise which could confer on the owners any
lien on the sub-charterer’s goods other than such as the decu«
ments above referred to entitle them to assers.

Their Lordships, however, agree with both Courts in India in
their conclusion that the sub-charterer knew, in a general way,
of the time charter, and that the freight payable under it by the
time charterers was Rs. 18,000, payable monthly in advance,

1004,
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1004, Bearing these conclusions in mind, their Lordships will eon-
Twmnn sider the legal position of the parties.
Goomm: The first question which arises is the ecffect of the bills of

Mauourn.  Jading. Apart from them there was no contract between the
shipowners and the sub-charterer. But he shipped his sugar on
board the steamecr on the terms of those bills of lading, and the
Captain was authorised by the tlme charter to sign them,
Whether he signed them for the shipowners or for the sub-
charterer he had express authority from the shipowners to sign
them. TUnder these circumstances the shipowners appear to their
Lordships to have contracted with the sub-charterer that his
sngar should be carried to Bombay in that ship on the terms of
the bills of lading, This distinguishes the present case from
Colvin v. Newberry , where the bill of lading given by the
Captain of a chartered ship was held to bind the charterer only,
although tho shipowners retained possession of the ship by the
Captain, Nor is the present case governed by Small v. Moates @
and others of that elass, where the holder of the bill of lading'
had no better title than the charterer who was himself the
Captain of the ship and the original shipper of the goods.

‘It further appcars to their Liordships that the bills of lading
in this case are not mere receipts for goods given to a charterer
already bound to the shipowner by a charter-party entered into
between them and which the Captain had no authority to depart
from,

Unlesy, therefore, the faet that the sub-chavterer had notice of
the time chavber makes a difference, the bills of lading entitled
him to have his goods delivercd to him on payment of the bills
of lading freight. This was decided in Foy v, Lhe Chartered
Mereantile Banlk of India®™, which was followed in Garduner v,
Trechmann @,  In both of these cases the bill of lading expressly
referred to the charter-party, bub not in such a way as to
incorporate either the oblma,tzon to pay the charter freight or the.
hen for it,

- These - cases, and others like theis, show that notice by a
shipper of a charter-party has not the effect of incorporating into

(1882) 1 CL, & Tin, 288, (® (1866) T.. R. 1 O. P, 689
. (L888) 9 Bing. 574. ® (1884) 16 Q. B. D, 154
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the bill of lading any terms which are inconsistent with it and
which the Captain was not bound to embody in the bill of lading.
If the charter-party shows that the Captain exceeded his
authority in signing the bill of lading, andsthe shipper knew this,
he cannot enforce the terms of the bill of lading uncontrolled by
the charter-party. If the shipper knew thatthere was a charter-
party, and had an opportunity of reading if, and did not trouble
himself about ib, he might be treated as knowing its contents.
" In the present case the time charterer had authority to let other
persons have the use of the ship for six months for any voyage
in the waters mentioned in the time charter. The Captain was
not only empowered to sign bub was bound to sign bills of lading
at any rate of freight which the charterers or their agents might
direct, but ** without prejudice to>” that charter. These words
introduce a difficulty. It is said that they limit the authority of
the Captain to sign bills of lading which do not preserve to the
owners the power to withdraw the ship under Condition 8 of the
time charter and their lien on all goods under Condition 22,
This construction is a possible eonstruction, but it has long &go
been rejected both by commerecial men and by judicial decision,
There can be no doubt that the sub-charterer must, for this
purpose, be regarded as an agent of the charterer. The words
“ without prejudice to this charter’ mean that the rights of the
shipowners against the time chartevers, and vice versd, are to be
preserved. That this is the true meaning and legal effect of the
words “without prejudice to this charter” has often been tho
subject of controversy and of judicial decision, and .has long
been treated as settled by authority. In Hansen v. Harrold
Brothersy,, Lord Esher said its meaning was “that it is a term
of the contract between the charterers and the shipowners that,
‘notwithstanding any engagements made by the bills of lading,
that contract shall remain unaltered.” It wmeans no more. Cone
dition 8 in the time charter, empowering the owners to withdraw
the ship, cannot mean that, after the Captain has shipped goods
for Bombay and given bills of lading for them to persons other
than the time charterers, the oWners can refuse to allow the ship

) (18941 Q. B, 612 : 63 L, J. Q. B. T4,
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to go to Bombay and deliver the goods there as agreed by the
bills of lading, ~ So as regards Condition 22 giving a lien upon
all cargoes for freight or charter money due under that charter,
This is a stipulation binding on the time charterer, and gives the
shipowner a more extensive lien than he would have for freight

‘payable in advance. Bub this clause does not override or limit

the power of the Captain to issue bills of lading ab different rates
of freight, or entitle the shipowners to a lien on the goods of
persons who have come under no contract with them conferring
a lien for the freight payable under the time charber. A right
to scize ome person’s goods for another person’s debt must be

learly and distinetly conferred before a Court of Justice can be
expected to recognize it. \

If their Lordships had taken a different view of thoe legal effect .
of the bills of lading there wmight have been more difficulty in the
casc, for there is greab force in M. Carver’s avgmnent that, if
the bills of lading were mnere veceipts for goods pub on hoard, the
sub-charterer could have had no greater rights than those whicl
the time charterers had themselves, It isnof, howover. necessary
to solve the diliculties which would have arisen if there had
been wo bills of luding. For the veasons above stated, their
Lordships aro of opinion that the claim of the shipowners cannob
be supported and that the order appealod from ought to ho
affirmed. ’

Their Lordships observe that the Court of appeal gave the
shipowners the benefit of any lien which the time charterers had
on the goods of the sub-charterer. This seoms vight and the
sub-charterer’s Counsel did not contend that it was not.

Their Lordships will therefore humbly advise His Majesty to

~dismiss the appeal and the appellants must pay “the costs.

Appent dismissed.
Solicitors for the Appellants: Messrs. Maples, Lecsdale & Co.

Solicitors for the Respondent : Messys, TV aZémzs, Jolnson, Bu&b
W hation.



