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To avoid any question, however, it will be better tbat the 

plaintiff should amend his. plaint in this respect, aad also by- 
defining more precisely the terms of the injunction he seeks.

We, thorefore, reverse the decree and remand the ease for 
re«trial. The costs will abide the result.
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Dec,Tee reversed. Case remanded.

PRIVY OOUNGIL,

TniiJ^ER AND ANOTOEB (DEi'EifDAsrs) V. GOOLAM MAHOMED  
AZA M  (Plaintipj?).

[O n appeal from tlie High Court of Judicature at Bombay.]

C M rter-party— Pow er to sublet— Siib-eharfer— Goods shipped under sith- 
cJmrt&i' and bills o f  lading mUhorized by time charter— Z iabiliiy  ofsuoJi goods 
fo r  lien given hy time charU r-~F  otice o f  time charter— “ without prejud ice to 
this charter,'’  meamng o f— Form^ construction, and effect o f  hills o f  lad ing-^  
Jjien f 07’ hire o f  vessel.

A  vessel was chartered by a firm of nlei’clia-nts in Bombay for sis montlis 
from SOfcli August, 1898, at a rato of freight xvhich came to Es. 18,000 a monlhj 
payable in advance. By the charter-party the charterars had tho option of sub­
letting the Tessel, and it wa? provided that bills of lading were to be signed at 
any rate of freight the charterers or their agents miglit direct “ without 
prejudice to this chartcrj” and that the owner was to have “ a Hen upon all cargoes 
for freight or charter money due under the charter  ̂ Oa 26th August the vessel 
TVaa sublet by the charterers to the plaintUf for a sound voyage from SaigoB, to 
Keunion and bad? fi-Qm Mauritius to Bombay. The vessel completed the voyage 
and on 2nd February, 1899, arrived at Bombay with, sugar put on board by the 
plaintiff aa f3ub-charterer, at Maurifcins, for which ho had received bills of 
lading from tho Captain who signed them without obtaining payment of the 
month’s freight then due under the time charter. The freight on the sngar 
was prepaid ut Mauritius by tho plaintiffi’s agents, ao that on the arrival of the 
vessel at Bombay nothing remained to be paid by the plaintiff to the shipowner 
in respect of the bills of lading freight. Delivery of the sugar was, however, 
refused, the shipowner claiming a Hen on it for the Rb. 18,000 due under the 
time charter. Tn a suit against tho owner and the Captain of the vessel to 
recover the sagar, or its value and damages for its detention, the defendants 
relied on the lien under the time charter, sn’U alleged that the Capfain had been 
induced to sign tho bills of kding as he did by misrepresentations of the p'aiatiflTs

’*■ P r e s e n t -Lord Macnaghten, Lord Liudley, and,Sir Arthur Wilaon.
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agents. It was found that the plaintiff knew of the time cliartei-j and the 
amoxmt of andtorms as to tlxe freightj but that tlievo had boon no misrepresenta> 
tion as alleged.

that llie Captain was autliorizod by tbe tivno charter to sign tlie bilk of 
lading and therefore tlio shipowner had contracted with the plaintitl: to carry tbs 
sngar on the terms of the bills of L'ldmg. Ooivh?, v. Neiohcrry'-i) i and iSmall 
Y. Moates (3) distinguished. The bills of hiding we.ro not niero. raooipts for tho 
goods shipped; they entitled the plaintiff to doUvery of tho sngar on payment
of the freight due on thorn, nol-.v îthHlaiiduig that he had notice of the 
time charter. Such notice haxl not the ofl'ect of incorporating into the bills 
of lading any terms iiiconsistont with them and wJiieh the Captain was not 
honnd to embody in them.

F r y  V. Chartered M eroantih Bank o f  India  j  a ir d  G-cirdncr v ,  TreoJi' 
folio tt-ed.

The words in the time chartoi* “ without prejiidice to this charter,” meant no 
more tban'that tlie rights of the shipowner ngainist the time (jliarLerer, and >uiee 
wrsd, were to bo proservod.

Sfansen  t . Harrold Brothers , followed.
Those words dii not overi’ida ov lim it the power of tho Captain to issue bills 

of lading' at different rates of freight, or onbitlo tlio shipowner to a lien on the 
goods of persons who l\iul come under no contraet with him couforring a lien for 
the freights payable nndor trhe tiino charter. A right to soiKo one person's 
goods for another persson’s debt mvwt be dourly and distinctly conferred before 
a Court of Justice can be expected to rocogniao it.

H eid , therefore (uffirniiiiti' tho decifdon of the High Con ft on appeal) that the 
♦claim of the ehipowner to tlu lien provided by the time charter eould not be 

aiipported. He was, howoyerj entitled to the benefit of uny lien which the time 
charterer had onjthe goods of tho plaintiff under the Btib-ciiarter.

A ppeal from a judnraeiib and decreo (19tli April and 2nd 
September, 1901} of thu Hio'is Court at BonU'uy rcverain^’ a decree 
(22nd March, JOOO) of the same Court passed in tbo exercise of its 
Ordinary Original (3ivil Jurisdiction wbicli latter decreo was in 
the appellant’s favoiu’o

The appellant T. Turner was the maater of tho British 
steamship “  Bombay/’ and the appellant 0 . T. Gknville was the 
owner of that vessel. The respondent Haji G-oolam Mahomed 
Azam was a merchant carrying on buvsint̂ ss in Bombay and 
elsewhere, The appeal arose oat of an action brought by the

0) (1832) 1 Cl. & Fin. 383.
®  (1833) 9 Bmg. £7 4 ,

m (I860) h, n. I C, p. 69. 
<4) {i884fl5 Q. B, D, Ui,

(1894)1
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respondent to reco ver certa in  bags of sugar shipped by him on 1904, 
Doard the JBombay/  ̂ or their value, and damages for their
detention. The appellants claim a lien fo r  freight on the goods 
under the following circumstances.

The steamship “ Bombay’  ̂ was by a charter-party, dated 
August 2 >th, 1898 (called the time charter)j let for six months to 
Mesf r̂s. Issabhoy Thaver and Company, and by an agreement, 
dated 26th August., 1898, which was subsequently on 13th 
October, ISOBj em bodi<-'d in a charter-party (called the sub-charter), 
was sublet by Messrs, Issabhoy Thaver and Company to the 
respondent for a round voyage.

The time charter was entered into by Messrs. James 
Mackintosh and CompanVj the agents in Bombay^ of the owners 
of the vessel, and the material provisions were

“  Clause 3, The owners shall provide and pay for all the provisions and wages
of tliG Captain, Officers, Engineers, firemen and crew, shall pay for the insurance 
of the vessel, and for all stores, etc.

“ Clause 4. The charterers shall pay for the use and hire of the said vessel 
at the rate of 7 s. and 6 t?. per gross registered ton per calendar month 
commencing on the day after delivery -ffith a clean and clear hold, notice -wliere- 
of to he given to the charterers, and at and after the same rates for any part* of 
the month, hire to coiitiniTe and be computed from stich time as the said vessel 
is so delivered to the charterers until her delivery to o-wnexs at expiry of the 
period above specified (unless lost) at Bombay or Calcutta, charterer’s option.

“ Clause 8. Payment to be made in cash monthly in advance to owners’ 
agents in Bombay, and in default of such payment or payments as herein specified, 
the owners or their agents shall have the faculty of withdrawing the said steamer 
from the service of the charterers without prejudice to any claim they, the 
owners, may otberwise have on the charterers in pursuance of this charter,

“ Clause 14. That, the Captain (although appointed by the owners) shall be 
under the orders and direction of the charterers as regards employment, agency 
01* other arrangemants, hills of lading are to be signed at any rate of freight the 
charterers or their agents may direct, without prejudice to their charter, the 
Captain attending daily if required at the offices of the charterers Or their agents 
to do so, the charterers hereby indemnify the owners from all the consequences 
or liabilities that may arise from the Captain doing so, except for short delivery 
for which the steamer shall be responsible.

“ Clause 21» Charterers to have the^option of subletting the steamer.
Clause 22, The owners shall have a lien upon all cargoes for freight ov 

charter money due under -yiis charter i and charterers to have a lien on the fihip 
for all moneys paid in advance and not earned.”
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1904. The amounfc payable fot tln’i use and liiro of the vessel under 
clause 4 of the time chartei? was £1,197 or Rsj. 18,000 per month 
payable on the 19 th of each month.

By the sub- êharter the Bombay was lot tor a round voyage 
from Rangoon or Saigon (at the respondent's option) to Reunion ; 
thence to Mauritius and back to Bombay.

By clause (8) “  freight for the round voyage to be paid at tlic rate of Es. 1-8 
per tag of 168 pounds ntt -wliicli is to bo calcwlatoil only upon thoBaTgo shipped 
from Eangoon oc Saigon to Rcixnion.’ ' By clansa (4) the “  Stcamor sshall sail 
from Eeimiou to Mauritius either in ballast or with about 50 tons cargo, and 
paissengex's if available, free of freight and there shall load a full and complots 
cargo of sugar for carriage to Bombay free of freijjht and bo terminate the 
voyage.” By clause (5) “ Deck and Otbin iiaBSfmgerB from Reunion to Mauritius,.' 
and from Mauritius to Bombay to be for the ei[ual bonefit of tho gub-charteroi* 
and the tirno clmrteTOrB.” By chinsii (6) “ on account of the freight so 
estimated Es. SfjoOO to be paid at Bombay before steamer sailing from IXangoon 
or Saig’oiij Es- 35,000 payable on dolivory ol‘ o:irgo al) l!,enni(m or at Mauritius: 
at the time chai'teror’s option, and the balai.ice ut Bombay on right and trno 
delivery e£ the cargo ; but any money expended by the mb-charterer or his ; 
agentis at^ny port under inspections either of the Oaptaia or the time charterers 
for tha steamer’s disbursemeut, to he first of all dodacted .-it tU« port from tha 
siXKi as stipulated to be imyable there-”  By clause 15 ‘ ‘ the Captuinj if necessary, 
tp sign bills of lading at any freight without prejudice to tluM cliavter-party” ; 
and by olanse (24) “ tha time charterers to have a lien on the oorgo for freight 
and demurrage (if any) ”

On 13fch October, 1898, the respondent exorcised his option and 
elected that the voyage should begin from Saigon and not 
Rangoon. This led to vsome diapute, but on the 19th October 
a sum, of Rs. 18^000 beeame payable by Issabhoy Thaver and 
Company under the time charter  ̂and an twrana;ement waa come 
to between that firm and the respondent which is set out in the 
following letter written by the former to the latter on 22nd 
October, 1898 (Exhibit R ) :

’With reference to the contract entered into between you and me, dated the 
26iii day of Augtisfc, 1898j iBrith reference to which there was a dispute between 
us, I Keteby confirm, the same and agree that s.s. “ Bombay” 'which is on its way 
from Adeji to Galle or Colombo shall pail direct from Gallo or Colombo to 
Saigon to fulfil the said oontraot.

*‘ X7p to the date of determinatiou of the said contwet, dated the 26th Auguati 
1898, between m  I  hereby tequest you to pay on my aocotmt and as my agent 
the sum of 1$>000 on from month to month tip to the said date to
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Messrs. James Maekintosli an^ Compai\y, tlie agonts ol the owners of ilio said 
steamer, being the monthly sums payable by me to them under tbe torms of the 
tima chaite-rparty of tlie said steamer given hy them to me and up to the said 
date to pay and defray as my agent and on my acootint all monies and espenses 
payable or to be defrayed by me under tbo said charter-pnrty until the date of 
completion o£ the said contract, dated 2iitli August, 1898, entered into between, 
you and mo. Oat of tho said sums so paid or to be paid and spent by you on m y  
account aiid as my agent, you will be entitled to deduct all monies payable hy 
yon. to me under the said contract and if tbe monies payable'by yon to me utider 
the said contract are less than tbe monies paid oi’ spent by you on my account as 
aforesaid, I undertake to repay to you tbe difference on demand. I f  on the 
other hand, the monies so paid or spent by you on my account ha less than the 
amount payable by you to me, you -will repay the said arno&nt to me on demand. 
I shall not be entitled to demand jjayment from you of any monies payable by 
you to me under tbe said contract, but yon -will be entitled to set off the said 
amount payable by you to me under the contract against the monies paid or to 
be paid and spent by you on my account as aforesaid.

“  I  undertake not to revoke this authority until the completion of the said 
contract between us.”

Under the authority given by that letter the respondent 
advanced the Rs. 18,000 and obtained a receipt for it from 
Chabildas Lalloobhoy^ a partner in the firm of James Mackintosh 
and Company, agents for the appellant the owner of the “ Bombay.” 
The respondent also paid similar snms in NoYember and 
December, The vessel proceeded to Saigon where the appellant 
Turner received notice of the sub-charter. On 15th January, 1899, 
the Bombay ” reached Mauritius and on 19th January another 
sum of Rs. ISjOOO became due to the appellants from the time 
charterexvs. At Mauritius the respondent shipped on board the 
vefssel two lots of bags of sn^ar one consisting of 13j,4<31 bags on 
20th January, and the other consisting of 17,076 bags on 2lst 
January, for which he received from the Captain  ̂bills of lading 
of those dates respectively under which the 18,431 bags were 
deliverable to the respondent or his assigns “  paying freight for 
the said goods at the rate of 6 annas of 75 kilograms gross French 
weight shipped paid in Port Louis’ ;̂ and the 17,076 bags were 
deliverable similarly except that the freight was stated to be

payable in Port Louis.” The freight due in respect of these 
two shipments of sugar was found by the High Court on appeal  ̂
and by their Lordships--in this appeal, to have been paid at 
Mauritius,

1904,
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1904, The vessel reaclicd Bombay on 2nd Felu'iiaryj 1899, and at 
tliat titvie Issablioy Thaver and Company  ̂ the time charterers 
owed the appellants bho sum of Bs 18,000 due on 19tb January ; 
and the respondent owed to I,ssal)hoy Thaver rmd CoiiipanjT' the 
sum of Rs. 5^206"=il-4 after takiriĵ ' credit foi' disbuvyenients on 
account of the vessel. When the I’ti.spondent el-'tiined delivery of 
hi.s shipvDeiits of sngar. it was rel'used by tho appell'ants on the 
g'l’Ound that they h;ul a lien on the goods for the Bs, 18,000 
which W8S due to thorn under the time ciiartor.

The respondent theret'ore after an olfei' by him of Rs. 6,000 for 
freight had been refused iiled hi.s si’iit on 9th l'\ibruary/ 1899̂  for 
delivery of the sugar or itn value alleging that it was wrongfully 
detained by the appellants.

The appellant Turner in df'feocc as.serte*! that ho was lawfully 
entitled to exercise the lien, giv(in by the time charter ag'ainst 
the goods claimed in the plaint j that the lespondent was all 
along aware of the terms of tli<3 time charter which conferred the 
lien; and that hê  the appellant Turner, induced to sign the 
hills of lading foi: the goods claimed without receiving any freight 
by misreprevSentatioiiHs made I'y tho resp(,indent’s agents.

The vsecond appellant contended that all the cargo shipped by 
the respondent upon the “ Bombay ” was subject to the lien given : 
tO:the owners, by the , time charter and tliat the Captain had 
rightly exercivsed that lien 5 that the Captain hai.1 no authority to: 
sign the bills of lading without providing that the freight payable 
in respect of the goods shipped thereunder should l>e paid to the 
Captain, or the agents of the owner-; that the signature of the 
Captain to the bills of lading was obtained at Mauritius by 
misrepresentation on the part o£ the agents of tlio respondent; 
and that without prejudice to any of the foregoing defences, the 
respondent was bound to pay reasonahle freight for which the 
Captain was justijSed in exercising a Hen upon the respoudenfs 
goods. He estimated this amount a t .11s. Il3798«6“7»

The suit came on. for hearing before one of tho Judges 
(Uussell, J,) sitting in the exereis  ̂of the Ordinary Original Civil 
Jurisdiction of the High Court. He held tliat tho plaintiff was 
aware of the time charter and its teriQSj an<̂  that his goods were 
not exempt, from the lieio. conferred by that charter; that the
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bills of lading were signed by the Captain in the form used 
without the authority of the owners  ̂and that the signature was 
obcaiaed by misrepresentation  ̂ and was affixed by mistake, and 
the bills of lading had no validity as against the defendants.

The learned Judge further found that under any circumstances 
the plaintitf was not entitled to demand his goods  ̂ or to maintain 
the suit without tendering the amount due under the terms of 
the sub’-charter, and that no such tender had been made. His 
decree declared that the defendants were entitled to a lien for 
Rs. and to bo paid the cost.?, of the suit„

From this decision the plaintifF appealed̂ , and the appeal came 
before a Division Bench consisting of the Chief Justice (!5ir 
L. Jenkins) and Tyabji; J., who held that assuming that the 
plaintiff had knowl'dge of the time charter and its terms  ̂ that 
fact waSj under the circumstancenot material  ̂ and that the 
owner of the vessel having by the time charter authorized its 
being sublet  ̂ his lien was limited to the freight for which the 
time charterer had a lien, that iŝ  for the freight due under the 
sab-charter; that there had been no misrepresentation inducing 
the signing ot the bills of lading, but that the bills of lading 
were mere ackuovvdedgments of the receipt oi; the goods  ̂ and the 
rights of the parties were to be determined by the sub-chai ter. 
The Court found that the plaintitf was ready and willing to pay 
Bs. 6j000 in respect ol: the amount due under the suh~charter, 
and that if the amount so due was less than that sum the plaintifF 
was entitled to damages^

The material portions of the judgment of the Chief Justice 
who delivered the judgment of the Ouiirt v/ere as follows :—

I  -will proceed to considei* first whether tlie plaiiitiiffi, as the learned Jndgelias 
hold, stepped into the shoes of tho time charterers : for admittedly, if he has, tho 
pkiiitiiS’s okiitii fails.

Mr. Justice Eiissell’s decision on this point proceeds upon the view he took of 
the undated letter Exhibit E, written on the S2nd October by the time char­
terers : for it appeared to him that thereby the plaintiff agreed "with Issabtoy 
Thaver & Co. to pay to tlie owners Es. 18,000 per mouth in advance during the 
currency of the chartcr. Even assuming that such an agreement wonld have had 
tiro result ascribed to it, I am tinaldo to agree %vith the oonstriiction placed by tho 
learned Judge on the letter,* The plaintiff, no doubt, was ansions to secure tho 
ship for his veiiture and he -vras awara that for that purpoiso the time charterers 
mnst pay the owners Es. 18,000 a jiionth. He fiirther wished to ensure that thig

Tubhbk
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19:4.
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sum sliouH be paid, atid was up to a point prepared to raalco the neeessavy 
payments himself, pi’ovided he saw hlg way to reirnbui’sement. It was to secure 
this end that he procured that letter from the time charterers : it entitled him 
to make thenoeessary payments on the time charterers' aeconnt and to deduct 
the amount ivom  the auxas pajable b j him to tliem. To further secure his 
jJositiou there was ji provision entitling the to repayment of any
xiiioovered balance and an undertaking on the part of the time charterers not ‘ 
to revoke. Bat I fail to see in this anything which imposed on tlie plaintifE 
an obligation to continue payments o£ the instalments. Therefore J  think the 
learned Judge has attributed to Exhibit E a force of which ifc is not capable.
I  do not propose to elaborate this point further, as the Advocato General 
has conceded that he cannot .support the oonBtruotioii placed by the learned"' 
Judge oix Exhibit E. But while making tliiw concession ho did not give up his 
contention that the plaintiff was under an obligation : this, he maintains, arises 
out of an oral agroemenfc independent of Exhibit E. ICo i.‘3 uiuible to point to 
any direct evidence of this agreemeut, but he ai’guos it is the just inference to 
be drawn froni the language of the correHpondonco.

No doubt the time charfcorerH and their attorneys not ouco only but continu­
ally alleged an obligation on the plamtilf’ts part, but they wore throughout met 
with an emphatic repud iatiou. It is true also that in tho letters written by 
the plaintiff- to hie agents he Uiies expression s' capable of an interpretation that 
he regarded himself as nndor a legal obligation; but it appears to me that they 
are ecpially referable to tho plaintiffi’s knowledge that having regard to the time 
charterers’ fjiiai\oial position if ho wanteil to preserve the oharti'r-party from 
determination he must mahe the necessary payineixts. But the diroct evidence 
as to a separate agreement is all against tho defendants’ .suggestion ; for the 

: result of the evidence given by him and his attorney is that tho arrangement 
between the parties was ombodiod in. Exhibit B arid no agreement oilier than Pm 
is hinted at in tliG correspondouce.

Bussell, J., held as a fact that tho agraomeut botwoen the parties was in the 
ternif! of Exhibit I I : he did not iind there was any other agreement and I, too, 
think no snob agreement is proved and therefore the defendants’ contention on 
this point fails.

It is next said that the bills of lading wore obtained under oircumstancos 
which dinentitle the plaintifE to any answer he might otherwise have to the lien 
claimed: for it is alleged tho Captain was induced to sign tha bills of lading 
in their existing form by the misrepresontatious of the plaintiff’s agents. 
Assuming for the sake of argument that the mistepresent^ition could have tho 
legal result for which the doftitidants contend, ifc is iiupoitant to see how tho 
misrepresentation has bean formulated by thorn-

After referring to the defendants  ̂pleading.  ̂ and to tlie other 
evidence on the point, tlie judgment continued ;—

Mr, .Juatioo BiHsboH, in dealing with the evidence, expresses the opinion that 
Captain’s is to bo bolieVed and the plaintiff’s agent’s evidence at
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Mauritius is nob credible.”  The Mauritius agent’s evidence was talcea on 
commission, and the learned Judge in reference to it has said : Is so unfcnist- 
worthy that Mr. Macpherson did not attempt to rely upoT\ it.” Before us it is 
Said that the learned Judge was under a complete misapprehension as to 
Mr. Macpherson’s attitude and in his estimate of the evidence. I  have referred 
to these matters at length as I  have the miafortune to differ -with the view of 
the learned Judge on this question. I do so with great hesitation, but I cannot 
accept his estimate of the master’s evidence. The master, it is true, was 
ezamined before the learned Jixdge, taut it was on, a da hem esse oommissiou a 
considerable time before the trial. But wbat emboldens me to differ is that I  
do not find there was j)i’essnt to the mind of the learned Judge those cii-oum- 
stauces of suspicion which I have set forth. The truth is that in the view 
taken by Eussell, J., of Exhibit B> the rest of the case was but of secondary 
importance. The onus hiy on the defendants to establish by clear evidence a 
misrepresentation affecting the rights of the parties, and this iu my opinion 
they have not done. 1 come to this conclusion not so much because I believa 
the Mauritius evidence (though I fail to see how it* merits the absolute 
rejection it haa incurred) as because the evidence for the defcnce fails to 
convince me on this point.

This brings me to the qiiestion of notice which has been argued before tis. 
How there can bo no doubt that from the first the plaintiff line vv of the existence 
of the time charter: the firm offer itseH purports to come from the time 
charterers. Lord Eomilly in Peeic v. LarsetiW said ; “ I fully admit that every 
person is bound by the contents of a charter-party of -which he has notice. I f  
he does not choose to enqtiire what the contents of the charter-party are, that 
is his own fault, and he must take the consequenccs of it.” It may perhaps be 
a question whether this doctrine of imputed notice should iu a commercial 
oonneetion transaction be carried as far as this passage indicates, but here, it is 
said, the plaintiff had actual knowledge of the contents of the charter-party.

After considering the evidence as to the plaintiff's knowledge 
the judgment proceeded:—

Though it may fairly be inferred from these passages that th© plaintiff was 
acquainted with the terms of the time charter-paity, it does not necessarily 
follow from them that the plaintiff must bave had that knowledge : so that 
there is nothing in the plaintiff’s denial of knowledge, Mr. Justice Enssell, 
however, before whoro, the plaintiff was examined at the triul, disbelieved hia 
evidence in this point, and I am not prepared to say that the learned Judge’s 
appreciation of the evidence was wrong : more especially when I find that the 
plaintiff has attempted to dissociate himself from knowledge of the time 
carter-party to an extent that the fact§ do not justify.

Assuming, then, that the plaintiff bad this knowledge, what is the legal 
result ? M’otice so often hal the effect of imposing a liability where none would

1904

TtrSNEB
u.

GOOTjAM
M ahomed .

7.
a) (1871) L. E,, 12 Eq.3 7 8 (̂3 8 3).



THE INDIAN LAW REPORTS. [VOL., XXVIII.

Ttrunsa
V.

GoOliAM
Mah0Mei>.

1904. otheriyjse exist, tLat one is apt to be lad into tlie tliouglxt tliafc establisliod 
notice haa in all cases somo form of extended liability as its necessary sequel. 
But it is inomBbont to see/what it is that is brought to notica. What did 
the plaintifE losirii when the contents ot the charter-party came to hi  ̂
knowledge ? Ho Icariit the actual legal relations of thepurtios aiidtheiy mutual 
rights and liabilities. But ihia is XJi’ecisoly what we have to determine for the , 
l^urposes of this case.

Therefore I  ilow propose first to oxarniiio tho provisions o:C‘ tho charter-party; 
for it is on, the efi'ect oi‘ tliafc doonnnait that tliis caso prhnarily turiia. By the 
charter-party the vessel is let to tho char tor etfct for a term of six f  calendar 
months (clause 1): tho (iharterers are to pay for the use and hivo of the vessel 
(clause 4 ) : the payinenis are to bo niade in cash monthly in advance to,the 
owners’ agents in -Bomhay witli power of withdrawal in tlie ovtmt of default 
(clause 8) ; the Captain is iindor the orders and direetiong of tho charterers as 
regards employuient, agency or otherwise, and bills of lading are to be sigaed 
at any rate of freight the chartorors or their agents xuay direct wxthoiTt' 
prejudice to tho charier-party (clause 14): the charterers are to have an option 
of subletting the Bteatncr (elauao 21 ): and tho ovucrs are to have a Hen upoa,'« 
all cargoes for freight or charter money due under the charter.

The power of subletting the steamer ia unqualiJied hy any stipulation aS to 
the rate of freight, place of payrapnt, hire, or othmviso: it is an absolute 
po\ver to sublet. It is a concession obviously in the (diarteror’s favour, and 
must be intended to confer some beuolit on him beyond what ■would arise from 
inerc assignment of the charter-party rif.|hta. Tho position is very, clearly 
described by Lord Esher in S a n m i  v, Ilarrold  J3rothersS^'> Tho question 
-there was as to the liability of a, chai'tcr under the common cesser clause. There 
was a lump sum chartcii'-parLy with power to ro*chart;er v/ithoxit prejudice to 
the charter-party and a provision for the Captain to sign Idlls of lading at any 
rate of freight: the charter-party ooivtained a cosser clause : the charterers 
re-chartered and goods wore shipped under tho aub-charter; bills of lading 
were given providing for a freight which worked out to kss in amount than 
tho lump freight. Tho owuors sned their cliarterors for tho difference and 
were, met by a plea of the ecssor clause. The chum was awarded.

IsTow it will bo seen that this case, though dilibring materially in form from 
the present, calls into ]?lay and, in fact, depends on principles pertinent to the, 
queistion now before ns* Lord Esher in the course of his judgmerit said at 
page 6 1 9 The meaning of the words ‘ without prejudice to the chai’ter-party ’ 
has boon settled by decisions which cajmofc be cLueytioned. Tho meaning as 
settled by the oases of S'hmd Sanderson^) and G leddanes v, Alk)i(^) is tliat' 
it is a term of the contract between tho charter era and tho shipowners that; 
.not’frithstauding any engagements ma^e by the bills of lading, that, contract;

(1) (1894) I. Q. B. 612 (619) ; 63 L. B. 7U  (747).
. <2> (185̂ i) 4> H. & K, S81: 28 L. J. Bxch, 278,
; (1852) 13 C. B. 202»
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shall remain unaltered. Therefore in tliis case the Captaiii was houud to 
sign the bill of lading presented to him; biifc his doing so was to be 
‘ withont prejudice to the charter-party,’ These words do not limit the 
ol?ljgation ttnder the charfcer-pai’t j  to sign the bills of lading presented 
to Mm: but when he has done »so it does not affect the contract contained 
in the charter-j>arty. I f  a shipowner puts up a ship as a general ship, he 
may insist on a bill of lading in any terms lie pleasBS, or he may refuse to take 
the goods. Here the shipowner deprives himself of that light and agrees to 
sign bills of lading as ĵ i’^̂ ented, hut that is not to affect the charter-party. 
Therefore the Captain was bound to sign the bill of lading which he did. The 
shipowner in this case has put it into the power of the charterers to re-charter 
the ship and to allow the snb-charterer to make any stipulation he pleases as to 
the rate of freight in the bill of lading and accordingly the charterers exercis­
ing that power, the bill of lading freight has been made by the sub-charterers 
payable according to the weight of the cargo delivered at the port of digeharge# 
which necessarily made the bill of lading freight not equivalent to the balance 
of freight payable under the charier-party.” Later on he says: "In  this 
case, therefore, as, by the act of the charterers, the bill of lading freight was not 
equivalent, to so much of the chartered freight as remained due after tiie 
payment gnade at the port of shipmentj the cesser clatise does'not relieve the 
charterers, but leaves them liable for what is not covered by the lien ixnder the 
bill of lading.”

Lord Davey (then Davey, L. J.) also delivered judgment in the case, and I 
would refer to the following pasfsage in his judgment at p. 621: “ Then whose
fault is it that the shipowner in this case has not got the lieu for which he 
stipulated P The defendants’ counsel says that it is the Captain’s fault and he 
bases his)»argument in that respect on the Scotch ease of x irrosp ev .B a rriV . 
Notwithstanding some of the dicta attributed to the Lord President in that 
case I do not repard it as an authority for the proposition that the master 
could have and ought to have refused to sign the bill of lading presented 
to him, unless words were inserted in it which wotild have the effect of in­
corporating all other provisions of the charter-party except that as to the rate 
of freight. I do not think that the case is an authority for more than this, 
vh.p that except so far as the rate of freight is concerned he ought not to sign 
any hill of lading which contains provisions at variance witli the charter- 
party. I am not prepared to say, if the Captain had insisted on having created 
by the bill of lading a lien in favour of the shipowner, not only for the bill of 
lading freight, but also for the charter-party freight, that such a stipulation 
would have been consistent with the obligation to grant a bill of lading at any 
or (it may be) a lower rate of freight. Whether that be so or not, I am of 
opinion that it must be taken to be tMe fault of the charterers that the lien 
•which they controcted in the charter-party to create or procure for the ship­
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owner was not croated or piocmred. I f  tlxey elected to re-cliarter tlio stip, they 
might have made a fitipiilation with tho sub “charterers tliat they should 
create oi* iDioouro sUch a lien as tho chai'tor-party contomplatod. The mastto: 
was in my opinion guilty of no iiogiigonoe or defatilt in signing the hills of 
lading which he signed. I  thinlc tho charterer® made default in not maMng 
such arrangomenis with the snl>-chai‘terors and through them with the aetnal 
shipper as to p ro c it rG  sneh a lien. The result is that, tha 1>ill o£ lading freight 
only covering a iiortion of the charter-party freight,, thoro is no lien to seonre 
that portion of tho cliarter-parfcy freight which was not covorod by the hill of 
lading freight: and, whether the case is put on the ground of condition 
precedent or on the ground of breach of contract for which the damages are 
the difference between the two freights, tho result i« the same. l?or these 
reasons I agree that the appeal shoTild he diHiaisBed,” It is tliroughont that 
cas0 assumed that the owner had u o  lien n,gainst tho shippers for more thdn 
tho freight under the ssuh-ehartcr; that in faot is an essential part of the ratio 
decidendi. It may he objected that they were not then considering thd: 
eSect of notice, but tho judgmeiitsi in no way proceed on tho ahsenee of notice; 
while Lord Davey in expresaing a doubt whothor tlie Captain could have 
insisted on a lien for the chartor-pavty freight could not have thought that an 
essential condition. Now if that be the real r a th  rfcciirfewcH, hoŵ  far It is 
axiplicable to this case. To determino that wo must see what precisely are the 
facts here, The power of subletting has been oxeroised and a sub-charter ; 
taken in the name of the plaintifl: at a specifiod rate of freight or hire 
aT^ounting to Rs. 80,000 odd. Under this suh-oharter, whicli, by the way, wag 
prepared at Chahildas’ office, the freight was payable as to Bs. 87,500 in 
Bombay before sailing from Saigon, Esi. 23,000 on  delivery of cargo at 
Euixnion or Ma\iriti\is at the time charterers’ option and tlui hiilance a^ Bombay 
on delivery of the cargo, but any money expended by the sub-charterer or his 
agents at any port under instructions cither of tho Captain or the time 
charterers for the steamer’s disbursonicnt to be first of all deducted at the port 
from the sum as stipulated to he payable thero (danse 6), The Captain is, 
if necessary, to sign bills of lading at any freight without prejudice to 
the sub-charter. Goods w ew  shipped hy the plaintifl; at Ma,u:ritins and tlxe 
evidence of the Captain and tho s\xpereargo tjliows this wtiB done under the 
sub-charter. TIio plaintifl’ got two bills of lading, one for 13,431 bags of 
sugar at tho rate of 6 annas of 75 kilograms 1̂ 'ronch weight shipped paid in 
Port Louis, and the other for 17,076 bags of sugar at tho rate of six annas 
payable in Port Louis. In both bills it is stated that tho goods are shipped by 
the plaintifi.

Therefore on tho face of things we have the position of bilJ.s of lading given 
to a sub-charterer in respect of goods loaded under lus sub-charter. I f  thie^be 
also the real position then as between the plaintiff and the time charterers the 
bill of lading was »  mere acknowledgment of the 'Receipt of the goods; tlie 
contract between tbem is the suh'charter, and the freight payable to ilio time
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cliaiterei’S is that stipulated, for in tlie sub-charter. It would follow that the 
shipowner ha-ving authoxized the suhlettiug, his lien nmst be limited to the 
freight for ■which the time charterers had a lien : in other words his lien cannot 
exceed that of the time oharterers; in effect it is limited to the freight pay­
able tinder the sub-charter,

But then the Advocate General taking advantage of an argument 
advanced by Mr. Inverarity has contended that we have not here the case of 
Bills of lading given to a sub-charterer. He has acceded to plaintiS’s suggestion 
that the real sub-charterers were a firm of which the plaintiff \T£iS a member. 
Starting from here it is argued that the shipowner is under these circumstances 
entitled to the bill of lading freight. But to this it is answered lliat this 
freight has been paid. This is a question of fact, and looking at all the evidence 
I  think it is shewn that the plaintiff 's agents in January did settle aceounls 
between the plaintiff and the plaintiff’s firm, and in that account the plaintiff 
was treated as having paid the bill of lading freight. It ia true those awounts 
did not coine before the plaintifE until later, but they were adopted with, the 
result, as I  think, that as between the plaintiff and his firm the bill of lading 
freight must be deemed to have been paid. Por the defendants it is then 
urged that the bills of ladiag could not be signed by the master in that form; 
that they could ouly provide for freight payable in Bombay. Assuming for 
the moment that this is so, it clearly is a defence of which the master cannot 
avail himself, and though this may not make any great difference, so far as 
actual recovery by the plaintiff is concerned, it would have an important 
bearing on the qxiestion of costs. But are the defendants right when ^ley 
contend that the freight under the sub-charter party could not be made 
payable at Port Louis ? The goods, as I  have already said, were loaded under 
the sub-charfcer, and that was a contract between Issabhoy and the sub-charterers. 
Therefore it was competent to them to make any alterations they pleased ill 
the terms of their sub-charter and we knaw as a matter of facb that an 
alteration was actually made. But then these two. bills were drawn by the 
Captain with the consent of Allibhoy, the lime charterer’s agent and there iS 
absolutely no evidence that his principal ever repudiated or now disapproves of 
what has been done, therefore it appears to me not to be open to the defendant 
owner to contend that the bills conld not be made xjayable in the way they were.

I may here conveniently notice a counter argument of the plaintiff based on 
the hypothesis with which I  am now dealing, that his firm really were the 
sub-chartcrers. He argues that as the freight was paid under the bills of lading 
there is no freight payable and consequently nothing on which Issabhoy can 
hava a lien. But there appears to me to be two initial difficulties in the way of 
this argument whioh form a complete answer to it. Whatever may have been 
the arrangement between the plaintiff and his firm, as between him and Issabhoy 
he was the only disclosed sub*chartei«r: if he had principals they ■were tindis- 
olosed and Issabhoy could not be prejudiced by their existence. And in the 
next place the plaintiff in advancing this argument is giving the go-by to hla 
own pleadings in which he alleges the snb-charfcer to have been made with

TUEIfEK

G o o m m

M a h o m e d .

1204.



THE IN-DIAH LAW  BBPOBTS. [V'OL. X X V llL

1904

TtTRHEB

GooiiAM:
Mahombb.

himself, and uovGr for u moiccut suggests that lio was acting in ilio matter 
otherwise than as principal.

The eonckision therefore to wliicli I  come is tha,t for the purposes' of this casg 
the plaintiff must bo talceu to he the sixb-chai-teror and that lesahhoy therefore 
had a lien on the cargo for the amount due iziulor the oharter-pai'ty so that to 
this extent the defenclaiitB were ewtitled to a lion.,

I  will now deal with cortaiu other arguments that have boon advanced.
I havo already indicated that; one oJ: the principal points urged by the defend­

ants was that the plaintifE stood iu the shoes of the time ehartorors and had 
identified himself -vvith them. I Iuito already doalfc witiv this point so far as it 
■was sought to support it on the grounds of misrcpi'c'seiitation, notice, and an 
assumption of legal obligation under Exhi]:iit B or aonio other agrocment. That, 
however, does not exhaust all the grounds uvgod by the pljuntiff in tins connec­
tion. Now it is said that in IToveinber for a consideration moving from the 
plaiiatiff iho owner or his agents altered tlio charter-pax'ty for the plaintiff’s 
benelit by allowing the ship to go to Saigon, and thafc thin brought the plaintiff 
within the doetrino of idontification. Thiscontontion is to niy mind untenable; 
there is no ovidenoo that Chiibildaa ever (jntered into an agreement with the 
plaiiitiif to talco the ship to Saigon, and he docs not voiitnre to |̂ o into the box to 
say he oven understood that there was such an agroomcnt, 'I’lio contention, more­
over, ig inconsistent with the undertaking in the rciceipttu refund the Rg. 18,000 
in the event of the steamer not sailing to Saigon
Gases have boeJi brought to onr notice for the piirpone of Bhowiiig that the 
doctrine of identifleation ia applicable, or in othor words that the pla.5ntitF is not 
(as it has been termed) a stranger to the contract; but in exiiniining them it 
has to he bome in mind that questions like the xn-osent nmst depend ixpon the 
partionla® contracts and facts of oach case, and it is unsafe to rely on any general 
expression or principle as applicable. The Advocate General has leUedon Ob'isiie 
y. XetoisCi) as showing that the freight utidcr the bills of lading was recoverable 
by the shipowner, but that case is distinguiahablo on two grounds; first the 
goods wero not, as here, loaded under an authorised stxh-charter party, and 
secondly the goods iir respect of which bills ■were given wore those of third 
parties, and not, as here, of the sub«chai’tercr.

Me^nalds v. again, was a decision on facts so dissimilar from the
present as to he no gxiide. What was there decidcd was that it was outside the 
scope of the master’s authority to make bills of lading under which the freight 
was payable to the chaitierer’s agents tia security for advances to the inastcr. 
But there again there was no opportunity of considering ■what was the effect of 
a power to sublet stioli as wo have hero: that really is the whole crux of the case- 

Then we were referred to three cases which were said to illustrate favourably 
to the defendant the doctrine of identilication.

The first of the series is Foster v. which was ati action of trover for
aqxiantityof linseed brought against the master. The caHo is cited for the

(1) (1 8 2 1 ) 2  B it ja . and Bing. 4.10. (2) (1865) 3 i  L. J. Q. B. 261 .* 7 &  S, 86.
(a) (X8P) 281*. J. EScli. SI {8f})»
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princii>le eniinciated by Pollock, C. B., in tliese woxds : I  would ratber put my
jxitlgment on tlia pkln, clear and honesfe priueiplej ttat a bond fide  indorsee o£ a 

.M l  of lading, htwing no notice whatever of any obarter-party, or any other 
freight to be paid, except that which is expressed in the bill of fetding, and not 
Colluding with any persoii to get an advantage that ho is uot entitled to,—-that 
the plaintiffs standing in that situation, as hon^ fide indorsees of the biil: of 
lading, are entitled to the froods, on payment of the freight stipulated in the bill 
of lading.” Had the facts giving rise to those remarks existed here, obviously 
they would have been most pertinent, but the whole question here is ■whether 
the documenta have not vested in the plaintiff the rights he claims and on that 
the decision throws no light.

Shand V. Sanderson simply follows Foster v. GoTby^ )̂ which it is said must 
govern in the absence of fraud. Possibly it was this reference to fx'atid that 
induced the Advocate General before us to open the case of fraud which we have 
already decided was not open to him.

Then there is the case of Kem v. JDeslandeŝ )̂. It was there said AH the 
oaees show that as against the charterer there is a .lien on his goods for the 
amount} of the charter freight. Prom the moment, therefore, the goods were put 
onboard, they were, as against I'erguson” (ho was the charterer and shipper) 
“ and those who  ̂ must stand on his title, boxind by that lion under th© express 
terms of the charter-party.” The case then goes on to show that the Gregorys 
did stand on the plaintiff’s title, and obviously they did. Their only title to 
tho goods was from Fergusonfby whom they had been shipped and they acquired 
that title with notice of the lien to v?-hich the goods were subject in lergoeoii’ s 
hands atrd consequently their title was necessarily subject to the same lien. 
There is no similarity here to that state of facts. The goods are the plaintiff’s, 
and he has acquired them from no one -who was in the position of charterer to 
the owner. Thus the expression “ not a stranger to the charter-party ” has been 
much used in the argument before tis : it is no doubt a convenient phrase but to 
appreciate its ajDplicability one has to see what was the contract in those cases 
where the facts it implies result in an extended liability, and to compare or 
contrast them with the contracts in this case : for obviously if the charter-party 
here contemplated the introduction of a third party into the position occupied 
by the plaintiff free from an unlimited lien, it would be to no purpose to rely 
on decisions imposing liability under circumstances bearing a general resem- 
hlance, if the contract on which they proceeded was not capable, of the same 
construction.

Holding then as I do that the legal result of the documents and evidence 
ill this case is that there was a lien against tho plaintiff only for the amount 
of the sub-charter freight it is necessary to determine Avhat that amount is,

The parties are not at one on this and they have accordingly agreed that ifc 
shall be determined hereaftex*. As,gaming that the amount found ^due is less
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than Es. 6,000 thon I  thmk th.o plaintiff! lias been right. Tliat mm Jie was 
ready and willing and offered to pay unconditionally and mider ciroumstanoes 
to wliioli no exception could be taken. Therefore.i£ tho bahaico duo is less than 
Es. 6,000 tho^laintitf is entitled to damagos, hnt wo havo not had placed before 
ns materials on which tho amount can now bo dotorminod.

By the decree the decision of ilio Court below in favow of the 
defendants was reversed and they appealed to His Majesty in 
Council.

T, Q. Ccirmrj K.G>, and A. Adair Moclie for the appellants 
contended that by the terras of the time charter they were entitled 
to a lien upon the goods of the respondent for suras due under 
that charter for tho hire of the vessel. The power given to the ' 
time charterer to sublet was to be exercised̂ $̂̂ iibject to the terms 
of the time charter j ho could not give any one more than he 
himself had under that cliarterj and therefore he could not give 
the respondent as sub-charterer the right to ship goods free from 
the lien conferred by the time charter* It had been found both 
by the first Court and by the Court of appeal that the respondent 
had knowledge of the time charter and of its terms  ̂ and such 
notice had the effect that he was bound by tho terms of that 
charter, and among other terms by those of clause 22 which gave 
the owners'a lien on all cargo shipped on the vessel, The sub­
charter therefore could not get rid of that lien. Eeference was 
made to Peek v, Zarsen̂ ^̂  per Lord Romilly j and JRalU Brothers 
V. Paddington Steamship Compan̂ ^̂ > per Mathew  ̂ J ., As to the 
amount of the lien̂  therefore, the appellants were not  ̂ as held by 
the High Court on appeal, limited to the amount duo under the 
sub*chart^. Nor did the bills of lading get rid of tho lien given, 
by the time charter; if they had any such effect the Captain had 
no authority to sign them in that form. Reynolds v. and 
Small V, Ploaieŝ ^̂  were cited. He had no power to sign bills of 
lading which were inconsistent with the owners^power, under the 
time charter clause 8, of withdrawing the vessel, or with their 
Hen (under clause 22) on all goods put on board. The. only bills 
of lading he had authority to sign were those “ without prejudice 
j|ô  ̂ the time charter. Reference was made to Emiseti v. Marrold

■ (1) (1871) L. R. 12 JBq. 378 (383). W (1868} S4 L. J, Q. B. m  z7B. & S,- SS. 
a) (1000) 5 Commercial Cases 124. W (1333) 9 Bing. 574,
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Brot/ierŝ K̂ It was not assumed in that case, as the High Court 
on. appeal says it was, that the shipowner had no lien against the 
shippers for more than the freight under the sub-charter. If on 
the other hand the bills of lading were merê  receipts for the 
goods shipped, the respondent had no greabei? rights than the tiiiie 
charterers themselves had. As to the relation to the shipowaeu 
in which a man stood who put goods on board without a contract 
except with the charterer, reference was made to Ddaurier and 
Company v. Ŵ lliê '̂ K It was also contended that the evidence 
showed that the Captain’s signature to the bills of lading had 
been obtained by misrepresentation by the respondents’ agents, 
and was given under a mistake as to the facts  ̂and that this 
made the bills of lading invalid as against the appellants j and 
reference was made to the Contract Act (IX of 1872)  ̂ s. 19.

«J. A, MamUtoiî  K.G.̂  and Laurisioti JBaUen for the respondent 
contended that the appellants had no lien under the time charter 
on the goods shipped by the respondent. Such a right, if it 
existedj must have arisen out of a contract between the ship­
owners and the respondent, but no such contract, either express 
or implied, had been proved, The respondent had not consented 
in any way to his goods being subject to a lien which hs wjis 
luider no obligation to pay. He would have been entitled 
to have the goods he had shipped returned to him if he had 
been told before the ship sailed that the whole amount of lien 
under the time charter mif^ht be enforced against the a'oods.o o  o
Thar sis 8idplmr and Copper Mining Gompany v. QulliforcŴ  was 
cited* The evidence showed that the goods put on board by the 
respondent were shipped under the sub-charter which was one 
that the time charterers had power to make, and his contract as 
to the goods was under the sub-charter and the bills of lading 
which both under the time charter and the sub-charter the 
captain had authority to sign; and by that contract alone tho 
respondent should be bound. His goods were therefore liable 
only for the lien provided by tho sub-charter. The respondent 
when he shipped the goods knew there was a time charter, but 
there was nothing to show tha'  ̂he knew its terms. The doctrine

(1) (1894) 1 Q. B. G12 (619); G3 L. (2) (18S9) 17 Courfa of S'essious Cnsesj 
J. Q.B.74i(7-l7), 4̂ ,h Series, 1C7 (19X).

C:.i) (1873) 22W.ru (Eng.) 4e.
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190l» oE notice, moreover, must bo applied, if, at all, with ita limit­
ations and one of them was that it did not apply to a chattel' 
interest. As to tlio authority of the Captain to sign the bills of 
lading reference was made to Small v. 3£oates '̂̂ '>; Qledstaves v,

; Kern V, Deshmdes^̂ \ and Reynolds The
per Barnes, J,j was relied upon. The respoudent 

was entitled to delivery of his goods on payment of an amount 
which might bs less than that due under the time charter. 
Hansen v. lianold BrotJierŝ '̂  ̂ was referred to with reference to 
the words ia the time charter “ without prejudice to this charter, ”  
it being contended that they did not deprive tho Captain of 
authority to sign such bills of lading aa he had done for the 
respondents’ goods. Clause 14 of tho time charter was ixot a 
personal clause applying only to tho time charterer himself. The 
true construction of the time charter was that the time charterer 
had power to sublet on terms not included ia tho time charter. 
The case of Pee/t; v. Zarsen̂ "̂  ̂ liad only one sentence by Lord 
Komilly pertinent to the question for decision irx this case and 
that was not coricluaive. Reference was made to Sewell v,

) Ledue v. Ward'-^ l̂iodoQanacJd v. ), and
llccijwood V, Brunswich Building % the only lien which
could be enforced against tho respondents’ goods was for what 
was due under the sub-charter) this he had been always ready 
and williug to pay.

As to misrepresentation it was submitted there was none 
proved, but if it were proved it was not material because it was 
not false to the knowledge of the person making i t ; the Captain 
had full power and opportunity of ascertaining whether what 
was stated was true or not, and was not induced by it to sign the 
bills of lading.

CarveTylCC., replied contending that there was no foundation 
fox tho contention that there could be no lien under tho time

: (1) (1833) 9, Bing. 57‘i  (570, 591, m )  (18G1) 10 0, 3J,X. F. 20JS; 30 L. J. C. V, S97 
m  (1853J12 G, B. 202. ( ti (1805) U  L. .T. Q. B. 251 •. 7 B. k S. '8G.

; ,. (5) (181)7) 3Gommcrcuil Ĉ 8Cs 44 (4G,47, 48),
(fl) (1B91) 1 Q, B. G12 (610)! 68 L. ,T. Q, B. 744 (747). 

m  (1871) I.. B. 12 Eq. 378. (0) (i8sS) Q. B. B. 4i75 (470),
(18S1) ] 0 App, Gm. 74 (105). dO) (1886) 16 Q. B. D. (57,

; ■ (W (1881)8Q.B.X>.<108(4<36),



cliarter on the respoiideuts  ̂ goods unless there was a contract 1004.
between the respondent as shipper of the goods and the ship- TtruxEu
owners : the lien arose if the shipper knew the terms of the time Hooi-am
charter. But if it were necessary to show a contract there was, M a h o m k d .

it was suhmittedj an implied contract between the shipowners 
and the respondent sufficient to render the latter liable for the 
lien claimed on his goods : the respondent had taken advantage of 
the time charter, and had treated the vessel as practically his 
own.

The judgment of their Lordships was delivered by—

liOBD L in d le  y :—The question raised by this appeal is wlaetheu 
the appellants, who are shipowners, are entitled to a lien for 
freight payable under a time charter on the goods of the respond" 
ent who was no party to that charter, but whose goods were 
carried in the appellants  ̂ship under a sub-charter and MU of 
lading. The Judge of First Instance decided this question in 
favour of the appellants, His decision was- reversed by the 
Ooui't of Appeal in Bombay,, and the present appeal is from the 
decision of that Court.

The undisputed facts are as follows : — •
The appellant Glanville was the registered owner of the steam­

ship Bombay/’ and the appellant Turner was her Captain. By 
a charter dated the SOfch August, 1898, and entered into by the 
agents of the owners and some Bombay merchants named Issa- 
bhoy Thaver & Co., the owners agreed to let and the charterers 
agreed to hire the ship for six calendar months. She was placed 
at their disposal with a fiill complement of officers and men. at 
Bombay for employment in the Indian Ocean and other Eastern 
waters as the chartercrs'or their agents should direct, on eerfcain 
conditions of which the following are i m p o r t a n t (2) The 
owners were to pay the Captain and crew, (4) The charterei’s 
were to pay freight monthly in advance at the rate of 7s, Gd. per 
ton, which came to Us. 18^000. (8) In default of such payment 
the owners were entitled to withdraw the steamer from the service 
of the charteriers without prejudice to any claim the owners might 
otherwise have against them. (14) The Captain, although ap­
pointed by the owners, was to be under the orders and directions
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of tlic eliai'terers as regards eiiiployiiieubj ag'oiicy, or otheif.: 
arrangemeuts. Bills of lading wore to l)o signed ai; any rate o£ : 
freight the charterers or their agents might direct withowt prisjn- ; 
dieo to that charterj and the Captain Ava« to attend daily, if 
roquiredj at thiair offices to do so. The charterers were tO ' 
indciiniiiiy the owners from all conscquonccH or liabilities that 
might arise from fcho Captain doing so except for short delivery. 
(21) The charterers were to have the option of subletting the 
steamer. (22) The owners were to have a lion upon all cargoes 
for freight or charter money duo nnder the charter, and the 
charterers were to have a lion on the sliip for all moneys paid in 
advance and not earned.

The I'ith, 21st and 22nd conditions arc those wliicli have given 
rise to the controversy between the piirtiey ; bufc, before considfii*̂  
ing thoiU; it will bo convenient to state what was done, and, for 
the purpose of avoiding coufu.sion, the cliartorers under this 
charter Aviil bo referred to as the time charterers in order to 
distingiiisli them from the respoudcntj who is their sub-charterer.

Shortly after the time charbcr was made the -ship was sub» 
chartered to the respondent for a ronnd voyage from Saigon to 
KSunion and back irom Manritiiiy to Bombay. She was to 
take rice from Saigon to Ecunion and HUgar from Mauritius to 
Bombay. Ereight was to bo payable for the whole voyage at the 
lato Rs. 1-8 per bag of 168 lbs,, calculated only on the cargo, 
shipped from Saigon to ‘ lioitnion. There was to be no freight 
payable by the sub-charterer to the time charterer for any other 
cargo. On account of the freight thus osfcimafccdj Ra. 37,500 
were to be paid at Bombay before the .steamer sailed from Saigon, 
Us, 25,0U0 at Reunion or Mauritius, and the balance was to be 
paid at Bombay after delivery of the cargo there.

It will be observed that iieitlior ol: these doc^ment.s took the 
ship out of the legal possession of the owners wo as to deprive 
them of the power of detaining goods on board, and of enforcing 
any lien to which they might be entitled. The Captain retained 
poaacssion for the ownera, and was in a position to enforce the 
lion expreasly conferred by the ^ime charber if it was properly 
ei)i:orcoablc against the goods in (piestion.

The steamer completed this voyage, and‘'̂ n the 2nd February, ' 
1899, she arrived at Bombay, having on board a quantity of
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sugar put on board by the 8ub»cliarterer at Mauritius, and for 
which he had received bills of lading from the Captain, The 
freight payable by these bills of lading was at the rate of 6 annas 
per 75 killograms, and this freight was prepaid by the sub­
charterer, in Mauritius, so that when the ship arrived in Bombay 
nothing remained to be paid by the sub-charterer to the owners 
in respect of the bill of lading freight. It appears  ̂however^ that 
something was due from the sub-charterer to the time charterers 
for money payable under the sub-charter.

There was also due to the owners a monfch-’s freight, 
lls. ISjOOO (£ljl97) from the tioie charterers under the time 
charter ,̂ and the owners claimed a lien for this amount on the 
sub-charterer-^s sugar. Hence the dispute between the parties, 
The sub-charterer brought an action to recover his sugar, or its 
value, and damages for its detention, and the shipowners 
defended the action relying on their lien.

So far there is no dispnte about the facts. The shipowners, 
however^ also defended the action upon the ground of misrepre- 
sentation alleged to have been made by the sub-charterer to the 
Captain before the sugar was shipped, and on the faith ol; which 
he is said to have signed the bills of lading.

This alleged misrepresentation was denied and a considerable 
amount of evidence npon it was adduced. The Judge of Krst 
Instance thought the defence proved. But the Court of Appeal 
took a different view. The evidence has again been laid before  
their Lordships and they have carefully considered ii. It appears' 
that the sub-charterer had paid to the agents of the shipowners 
some of the freight payable in advance under the time charter  ̂
and there was undoubtedly some misunderstanding on the part of 
the Captain afŝ to similar payments being made in future. But 
their liordships are not satisfied that the sub-charterer made any 
false statement to the owners’ agents or to the Captain, nor any 
representation or promise which could confer on. the owners any 
lien on the sub-chartercr^s goods other than such as the docu­
ments above referred to entitle them to assert.

Their Lordships, however, â ’ree with both Courts in India in 
their conclusion that the sub-charterer knew, in a general way, 
of the time charter, and that the freight payable under it by the 
time charterers was Bs. liŜ OOO, payable monthly in advance.

1904.
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.Bearing these conclusions in mind, tlieir Lordsliips will con­
sider the legal position of the parties.

The first question which arises is the etfecb of the bills of: 
lading. Apart from them there wavS no contract between the' 
shipowners and the sub-chaiterer. But he shipped his sugaF on 
hoard the steamer on the terms of those bills of ladingy and the 
Captain was authorised by the time charteL’ to sign themi 
Wliethei’ he signed them for the shipowners or for the sub- 
charterei’ he had express authority from the shipowners to sign 
them. XTndei’ these circumstances! the ahipownera appear to their 
Lordshipw to have contracted with the siib»chai’torer that his 
sugar should be carried to Bombay in that ship on the terras of 
the bill,y of lading. This distinguishes the preaent case from 
Cohm V . 'Ncwherr'i/ where the bill of lading given by the 
Captain of a chartered ship was held to bind the charterer only/ 
although the sliipowners retained x̂ ossession of the ship by the 
Captain. Nor is the pro.sent case governed by Small v. Moaks^% 
£ind others of that class, where the holder of tlie bill of lading 
had no better title than the charterer who was himself the 
Captain of the ship and the original shipper of tlie goods.
‘It further appears to their Lordships that the bills of lading 

in this case are not mere receipts for goods given to a charterer 
already bound to the shipowner by a charter-party entered into 
between them and which the Captain had no authority to depart 
from.

Unless, therefore, the fact that the wub-eharterer had notice of 
the time charter makes a difference, the bills of lading entitled 
him, to have his goods delivered to him on payment of the bills 
of lading freight. This was decided in Fiy v. T/ie G/tarfered 
Mermntile Banh o f IniUâ '̂ \ which was followed in Ganlncf 
Treohfimm In both of these cases the bill of lading expressly 
referred to the charter-partyj but not in such a way as to 
incorporate either the obligation to pay the charter freight or the 
lien for it.

These cases, and others like them, show that notice by £i 
vshipper of a charter-party has not the effect of incorporating into

a) (1832) 1 Gl. & I’m. 28S.
(3) (1833) 9 Bing. 574.

(S) (186G) li. E. 1 0. P. 68£
m  (1884) 15 Q. B, D, m .
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the bill of lading any terms which are inconsistent v/ith it and 
which the Captain was not bound to embody in the bill of lading. 
If the charter-party shows that the Captain, exceeded his 
authority in signing the bill of lading, and Ithe shipper knew thiSj 
he cannot enforce the terms of the bill of lading uncontrolled by 
the charter-party. If the shipper knew that there was a charter- 
party, and had an opportunity of reading it, and did not trouble 
himself about it, he might be treated as knowing its contents. 
In the present case the time charterer had authority to let other 
persons have the use of the ship for sis. months for any voyage 
in the waters mentioned in the time charter. The Captain was 
not only empowered to sign but was bound to sign bills of lading 
at any rate of freight which the charterers or their agents might 
direct, but “  without prejudice to that charter. These words 
introduce a difficulty. It is said that they limit the authority of 
the Captain to sign bills of lading which do not preserve to the 
owners the power to withdraw the ship under Condition. 8 of the 
time charter and their lieu on all goods under Condition. 22. 
This construction is a possible construction, but it has long ago 
been rejected both by commercial men and by judicial decision.

There can be no doubt that the sub-charterer must, for this 
purpose, be regarded as an agent of the charterer. The words 

without prejudice to this charter mean that the rights of the 
shipowners against the time charterers, and vice veml, are to be 
preserved. That this is the true meaning and legal effect of the 
words'̂ without prejudice to this charter ”  has often been the 
subject of controversy and of judicial decision, and .has long 
been treated as settled by authority. In Hansen v. Barr old 
Brothers Lord Esher said its meaning was that it is a term 
of the contract between the charterers and the shipowners that̂  
notwithstanding any engagements made by the bills of lading, 
that contract shall remain unaltered.̂ ’’ It means no more. Con­
dition 8 in the time charter, empowering the owners to withdraw 
the ship, cannot mean tliat, after the Captain has shipped goods 
for Bombay and given bills of lading for them to persons other 
than the time charterers, the owners can refuse to allow the ship

1901..
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to go to Bombay and deliver the goods there as agreed by the 
bills of lading. * So as regards Condition 22 giving a lion upon 
all cargoes for freight or charter money due under that charter. 
This is a stipulation binding on the time charterer, and gives the 
shipowner a more extensive lien than he would have for freight 
payable in advance. 33ut this clause does not override or limit 
the power of the Captain to issue bills of lading at dilî rent rates 
of freight, or entitle the shipowners to a lien on the goods of 
persons who have come under no contract with them conferring 
a lien for the freight payable undoc the time charter. A right 
to seize one person’s goods for anoilier porsQu’s debt must be 
clearly and disfcincfcly conferred before a Court of Justice can be 
expected to recognize it.

If their Lordships had taken a different view of the legal effect 
of the bills of lading there might have been more diificult}’’ in the 
castv foi' there is groat forco in Ml’. Car veer’s argmnent thatj if 
the bills of lading were inere receipts for goods put on board̂  the 
sub-charterer coukl have had no greater rights than those which 
the time charterers had themselves. It is not, however necessary 
to solve the difficulties which would have arisen if there had 
been no bills of lading. .For the reasons above stated, their 
Lordships ace of opinion that the claim of tho shipowners cannot; 
be supported and that the order appealed from ought to be 
affirmed.

Their Lordships observe that the Court of appeal gave the 
shipowners the benefit of any lien which tho time charterers had 
on the g(̂ ods of the stib-charterer. This seems right and the 
sub-charterer’s Counsel did not contend that it was not.

Their Lordships will therefore humbly advisp His Majesty to 
dismiss tho appeal and tho appellants must pay the costs.

A j^peal c lm n h sed .

Solicitors for the Appellants : Messrs. Maples, TeeMlah Co.

Solicibors for the llespondcnt: Messrs, WaltonSy Joltnson,
W h A io n .


