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must, therefore, be treated as one brought for an act of wrong‘
done by him. As held by the Full Bench of this Courtin #illiam
Allen v. Bai 8kri Dariaba ©, upon the construction of section 82
of the Bombay Civil Courts Act, 1869, “the question” of jurisdie-
tion “cannot be determined by the description given by the
plaintiff himself of his suit. . . . This question of the Court
in which the suit is to be tried must be determined from the
contents of the plaint and a consideration of the position occupied
by the defendant.” In the present case both these requirements
are fulfilled. The plaint alleges in substance that the Adminis-
trator General has wrongfully kept the plaintiffs out of
possession to which they are entitled, and the position of the
‘Administrator General is that of a public officer who in virtue
of his office holds the property. We must therefore, confirm the

decree with costs. . 4
Docree confirmed.,

(% (1896) 21 Bom, p. 171

CRIMINAL REVISION.

Before Sir L. H. Jenkins, K.C.LE., Chief Justice, on difference of
opinion between My, Justice Chandavarkar and Mr. Justice Aston.

EMPEROR ». BANKATRAM LACHIRAM.*

Indian Penal Code (dct XL T of 1860), section 198— COriminal Procedure
Code (Act V of 1898), sections 435, 439— Peyjury— Contradictory state-
ments— Power of the High Court to interfere in revisional jurisdiction.

‘Where the accused was eonvicted and sentenced under section 193 of the
Indian Penal Code (Act XLV of 1860) of giving false evidence in a gudrcml
proceeding and’ where the charge was based on the allegation that in two
depositions, one given on the 3rd Deeember, 1896, and the other on the 23rd
March, 1901, the acoused had made two contralictory statements, and the
case for the prosecution was that on that ground, though'it conld not be
proved which of the alleged contradictory statements was false, the
accused’s conviction should be upheld,

Held, 0y Jenkins, O.J, reversing®the conviction and setting aside the

sentence in revisional jnrisdietion,) that 0 conviet an aceused of giving falve
* .

* Criminul application for revision, No. 332 of 1903,
B 755—1
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evidence, it is necessary o show not only that he has made a statement which

"3 false, but that he also either knew or believed it to he false or did 11013

helieve it to he true,

Where it is sought to establish guilt solely on contradictory statements,.
although the Court “may believe that on the one ov the other occasion the-
prisoner swore what wae not troe, it is nob & necessary oconsequence that he
sommitted perjury; for therve are cases in which a person might very hongstly.
and conscientiously swear to a particular fact from the hest of his recollection’
and belief, and from othor cirenmstarices at a subsequent time be convineed
that he was Wr ong and swear to the reverse withoul meaning to swear falsely
either time.” . .

‘Where the conviction is based on merely the stuboments contained the‘
chargé without examining the whole of the depositions, the conviction is an
error of law,

Where the conviction of the accused for pex jl]! y in steh o cage was ﬂusta,med
by additional evidence, nanely, the statereuts of the brother of the acoused‘
not made on oath at the trial of the case,

Held that the statements were inadimissible and, if relied on, would v1t1&te
the judgment. .

The admission in evidenco of o staterent made by the acensed, lmvmo' no,
rogl bearing on the ease hub showing only ot the most that the nceused in
offlbr matters had been untrathfal,. wonld ho highly impropoer,

The controlling power of the Migh Court “is a diser ehmmry power, and 1i;
must be oxerveised with regard to all the circumstances of cach partioular 0ase, -
anxions attention heing given to the suid circumstances which vary greatly,
Thiz discretion ought not to be crysbullized, as i wonld hecome in course of
time; by one Judge attempting to presevibe dofinjte rules with a view to hind
other Judges in the exercise of the diseretion which fhe Legislature hag,
committed to them. This diseretion, like all other judicial diserotions, oﬂrr}ib;
ag far as practicable, o be lofy 111[1'anuneﬂud and frew, so an 1o be faixly exewmed
aecording to the exigencics of each ense.’

Per Chandavarkar, J.:—Tn the cuse of perjury arising ot of conytl‘adictory‘
staterments the Court dealing with them should not convies unless fully satisfied
thet the statements are from every point of view irteeoncilnble, and if the
contraliiction consists in two statements opposed to cach other as to matbers of
inference or opinion on which & man may take one view at onc time anda
contrary view at another, there can be no perjury, unless on oath he has stated
JSacts on which his first statoment was based and then denicd those faate on oath
on a subsequent occasion,

. Where the sole and whole question is—are the stabements fm-muwthe subjsot
oi‘ ho charge so. contrary that one or the othor of thow must be necessauly
falsef—the answer to that question depends npon the construction to be put
e twb depositions from which the statements aro taken und theu'
ot a8 indoed the construdtion of any doenment, is a question of Taw
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The Jaw as laid downin the Criminal Proceduro Code (Act V of 1598) gives the
High Court no power to go into evidence in revision. The Bumbay High Court
hag, as a matter of practice, held that it will not go into evidenco as a rule, bub
will interfore only under speeial eircumstances, or where there is an error of law.

The aeenged in & criminal case is mevely on the defensive and, unless there is
any positive admission of a fact by him, any omisslon on his part ‘to explain
what-indesd ean be explained without his explanation should not be pressed
against him.

Y Per Aston, J. (condra):—The ruls of practice is that the High Court
ordinarily refraing from opuning guestions of fact, when no appeal lies, except
on some ground of Taw and in order to remedy a clear miséhrriage of justice.

Where the ¢uestion before the High Court exercising its powers of revision
under seetion 439 of the Criminal Procedure Codo (Act V of 1898) is one of
appreciation of evidence, the rule of practice adopted is to refuse to disturd a
eonvietion when there is legal evidence, oral or documentary, to sustain it.

“«Under the law of British India, ib is not nocessary that the charge should
allege which of two contradictory statements upon outh is false, but it is suffi-
clent’ (unloss indeed some satisfactory explanation of the eontradiction should be
established) to warrant o ecouviction of the offence of giving false evidence to
show that an accused person Lias made one statement upon cath at one time and
directly contradictory statewent at another””  I6is not the duty of the -Cowrt
of first instance (and far less of a Court of appeal or revision) to supply ab exéra
an explanation which the acensed himself has not suggested or an intention or
knowledge which the accuged has nob claimed.

CRIMINAL application for revision under section 439 of the
Uriminal Procedure Code (Act V of 1898) of an order passed by
A. Lucas, Sessions Judge of Pobna, confirming in appeal the
eonviction and sentence against the applicant (accused) passed by
Réo Bahadur Y. T, Mirikar, Special Magistrate, First Class,
Ahmednagar, for perjury under section 193 of the Indian Penal
Code (Act XLV of 1860). ’

- The facts of the case were as under 1= N

One Ranu valad Nama Pandit was the owner of two fields,
survey Nos. 19 and 21. He had mortgaged them to two Mar-
wadi brothers, Bankatlal and Ramlal, who assigned their mort-
gage rights to Ramkisan valad Haribhaga Marwadi, The
assignee brought a suit, No, 429 of 1895, in the Court of the
Subordlnate Judge of Shevoaum against the mortgagor Ranu
for the recovery of the morbcmge debt by sale of the mortgaged
- property. The defendant Ranu contended that the mortgaged
property was sold at auction for arrears of Government revenue
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and was purchased by one Lachiraw in 1872, therefore, the sons
of the auction-purchaser, who had since died, should be joined ag
parties to the suit. On the said contention, Lachiram’s sons,
namely, Bankatram (accused-applicant), Shivnarayan and Dhon-

“diram, were joined as co-defendants. They presented a joint

written statement urging that they had become absolute owners
of the property by reason of the auction-purchase by their father
ab the revenue sale. The Subordinate Judge disallowed thdir
contention on the ground that they were not entitled to rely on
the revenue sale, it being not confirmed by the Collector, and
gave a decree for the plaintiff. During the trial of the said suit
Bankatram (accused-applicant) was cxamined as a witne'sé_’oh
the 8rd December, 1896, and he deposed as follows i
Exmrore (D).
( Translation. )
1 kuow the parties. Lauds in dispnte stund in the name of Ranu. e pays:

asseasment thoreof and ocultivates them. My father had paid ‘assessment’
before, My father used to say that he paid the asscssment. I have never.

“cultivated the lands personally, I havoe hitherto takou no steps to have the landy

transferred to my name.  (The lands) have been let out under an oral agres-"
ment to the defendant, My father lot out the lands to Ranu for cultivation
phout 20 or 22 years ago. 1 was nob then present.  Subsequently I let (them).
to Ranu for culbivation. I zeceive Rs, 10 ineomo por annum. Thers is no:
documentary proof of this with me. When Ranu paid the assessment he used;
to pay Rs. 10. - Other people were present, #* = * I became divided frorﬁjf"
Dhondiram. There was no document made with respect to partibion them “

"My brother Shivnavayan becamo divided about 10 years sgo.  On that oocasion

also there wax no decument made with ruspect to partition. No memos., ete,
were made relating to the properby. Dhondiram lives separate from mes
I have only given Rim a cloth-shop. No dinisions (allotments of shares) Iawoav
been made Rama Dhagya is my debtor. :

Crbss-oxamination (—T yself am in possession of all ancestral lands cmd
manags them,

Subsequently in the year 1900 Dhondiran brought a suit, No.
115 of 1900, in the Court of the Subordinate Judge of Shevgaum
‘against the sald Ranu to enforce a mortgage debt by sale of the.
Anortgaged property, namely, survey Nos, 19 and 21, The
ﬁuhordm&tse Judge dismissed The suit by upholding the defend-'

BITEWIT ?JIESH AT (Vésafigh 7414 udbint).
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ant 8 contention that he had satisfied the wortgage debt by

paying the wasul (income) in full satisfaction of the debt. In
“this suit also Bankatram {accused-applicant) was examined as a
witness on the 23rd March, 1901, and he deposed as follows i~
ExHsrr (I).
( Translation )

I am. plointtf’s eldest brother. We arve divided. It is 18 or 14 yeurs since
we sepurated by effecting partition. Three garden linds and two debtoxs,
Jahdgirddr and Deshpinde, are left joint. House, ele, is not joint. I and
Dlhondivam became separate in Shake 1808 or 1800, and the third brother,
Shivnarayan, had separated in Shake 1807 or 1808. A that tisme Dhondiram
nvight have been 12 or 13 years old.  Since sepd-mtian Dhodiram began to manage
kis'estate. We were united hefore partition and all dealings were joint, and
T used to manage (them), I knew that the survey number in sult was mort-
‘gaged to the plaintiff when the (mortgage) bond was produced in -Court in
suit No. 429 of 1895. In that suit I was a defendant. I and my brother have
given written statoment, Exhibit 20, in that suit. I did not mention the fact
of the mortgage in thoe writlen staterment in that suit because I was not aware
of the fact of the mortgage. The land in suit was purchased by my father at an
anction-sale beld for defanlt of payment of assessment and the defendant was
cultivating the land on payment of rent about 2 or 3 years before we gave the
“writton. statement in 1893, The Land had fallen to my share on partition.
The defendant did not give me and Dhondiram wheat, gram, jowdri, kardi,
kadba and two bullocks by way of vasul in satisfaction of the bomd. I was
never summoned by the, Mamlatdir on the application of the defendant and
I know nothing about the application. 1 dent remember whether T gave my
deposition or not in suit No. 429 of 1895. A copy is read out to me (but) I do
not remember whether I gave my deposition or nob according to it. What 1
have sbated above, namely, that it is 12 or 13 years since Dhondiram was
separated and all was partitioned out to ki, is true. Only cloth-shop was given
to Dhondiram (on pariition). What is written in vy deposition in suit
No. 429 of 1895, that no partition took place, that all immaveable estate 1s inmy
POssession, 18 not true. ' ‘

Ranu valad Nama applied to the Subordinate Judge fir sanc-
tion to prosecute Bankatram (accused-applicant) and his brother
Dhondiram for perjury and the Subordinate Judge granted the
sanction under section 193 of Indian Penal Code. Against the
order of the Subordinate Judge Bankatram and Dhondiram
applied to the Sessions Judge at Ahmednagar for the revoeation
of the sanction. The Sessioms Judge confirmed the order so far
as Bankatrain was concerned but amended it with respect to

- Dhondiram by ordering his prosecution under section 209 of the
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Indian Penal Codo for dishonestly making a false claim in'a
Court of Justice. Owing to the order of the Sessions Judge two
separate trials were held by the First Class Magistrate of Shev-
ganm who diseharged Dhondiram and framed the following
charge against Bankatram :—

That you, on or aboub the 3rd day of Doscmber, 1896, ot Shevgaum, were
oxamined as a witness in case No. 429 of 1895, before the Subordinate Judge of.
Shevgaum and Deing bound by oath to speak the truth intontionally gave false
evidenee, kuowing it to be false, as follows 1 -

“1. Dhondiram lives separate from me, I have only given him the eloth--
shop. There is no portition.”

< A1l the ancestral lands are in my possession and I manage them.”

2. Similarly you were cxamined as a witnoess before the sald Subordinate
Judge on 23rd Maroh, 1001, in case No. 115 of 1900, and you have mtentwnaﬂy
eiven false evidenco, knowing it to be false, as follows :— :

« T am plaintiff's elder hrother” (plaintiff is Dhondiram). ¢ We live sepamte.
It 45 18 or I years hack our partition took place. Myself and Dhondiram:
divided in Shake 1808 or 1899 ; Dhondiram was aged 12 or 13 years. Diondi-
ram manages his ostate since pargition. This not true what is stated in my-
deposition in cagse No. 429 of 1895, that only cloth-shop was given to Dhondi-*

rom, that no shave was given to him and that all the immovesble property is in

my possession.”

% That theland in dispute had come to my share."”

* That it is true which I have stated that Dhondirggn separated befors 12 or’
13 years and all division of the property was mado.”

You hove thug deliberately “and falsely made two confrudictory statemonts’
aud that either of them is false or one is falso. ) ‘

Soon after the eharge was framed the Wirst Class Magistrate
of Shevgaum was transferred from that place to Sangamner and
the subsequent proceedings were held in the Court of the Special
First Class Magistrate of Ahmednagar, who, on the 5th August,.
1908, took down Bankatram’s statement, which was as follows i~

Q. —-f)ul you give your deposition (Exhibit D) wluch is now read oub to you
in the Subordinate Judge’s Court? ‘

A—Yes, I have given that deposition,

QA deposition (Exhibit E) is now voad oub to you, Did you give it? -
 A.—According to what I have heard I have given.
- Q—Will you be able to state tho reason why there ate diserepancies in the

~‘above two depositions ?

1 eanmob tell. (My) vakil wxll fell you on my behalf.

pecial First Class Magistrate of Abmednagar, on the
gust, 1908, found the accused Bankatram guilty of the
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offence charged and sentenced him io suffer rigorous imprison-
ment for three months and pay a fine of Rs. 300 and in default
to suffer further rigorous imprisonment for one month. The
Magistrate in his judgment made the following remarks:—

The suit No. 429 was brought by an assignee of a mortgagee Wherein the
accused, his two brothers Shivnarayan and Dhondiram and also the eomplainant
were defondants (Exhibit 0). TFrom the evidence of ths brothers of the accused
(Exhibits L and M), his own admission when he was examined as & witness ina
cziminal ease against Dhondiram (Exhibit N), his statement in Civil Suit
Wo. 115 of 1900 (Bxhibit E), and his statement as an necused before Magistrate,

First Class, Mr. Joshi (BExhibit R), there can be no doubf that he deliberately made

the falsa etatement to secwre his own ends probably with respect to the land in
dispute. Herein the attempt seems {o have been to set up a plea that theve was
na partition between him and his brothers and the property was joint. Tooking
to his statemens of 1901 the plea of partibion between bim and his brothers is
apparent and a flak contradietion of his previous statement. While wnder
examination o copy of the statement of 1896 was read to him and he bas plainly
stated that it way not true.

From the facts and circumstanees noted above there can bo no doubt of the
grilt of the accused, The only possible cireumstance in favour of the accused
in-attenuating his erime is that the statements were made after a lapse of five
years., The first in 1896 and the last in 1901. T am constrained to observe that
offences of the kind are not uneommon in these parts through the wiliness of the
‘money-lending class of the Marwadi to whom the accused belongs. Very fow
come to light unless detected in a Court of Justice or in a particular case for the
gratification of a private grudge. Complainant’s conduet in the case could mnot
but attract notice, He is an illiterate and ignorant peasant and seems evidently
o tool in the hands of designing persons ill-disposed to the aceused. The present
case seems to be one got up from spite and accused well entrapped unconscious
of the dangerous net laid down for him. There is no ¢uestion of the gravity
of bis offence. «But considering the lapse of time the statoments were made and

looking into.the circumstances of the case on the whale the accused deserves

some leniency in awarding the punishment on him,

On appeal by the accused the Sessions Judge of Ahmednagar
having had to deal with the application for the revocation of
sanction, moved the High Court to transfer the case to some
other Court. The case was accordingly transferred to the Court
of the Sessions Judge of Poona, who, in confirming the convietion
and sentence, observed as follows:—

"It now remains for me fo consider whether in the present case the two
statements ave. so contradictory as to be irreconcilable, bearing in mind that in
such cases every presumption is to be made in favonr of their heing reconcilabla.
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T have carefully read the two depositions made by the acoused in the two Civil
suits and it Is eloar that in the sult of 1895 he intended it to he believed  that
no partition of property had taken place betweoen himself and Dhondiram,
‘Whereas in his statement in the suit of 1900 be intended it to be believed that.
a partition of property had taken place hetweoen himself and Dhondivam 12 or
13 yours proviously. The acensed himself has not attempted to reconeile them. -
T thorefore consider that one of these statementy must he false to the aceused’s
knowledge and that he must have made this false statemment intentionally,

Against the order of the Sessions Judge the aceused preferred
an application for revision under scction 489 of the Criminal
Procedure Code. The ease  was lheard by a Division Bench
composed of Chandavarkar and Aston, JJ., who, on the 4th
April, 1904, delivered the following ]udnmontq foon

CHANDAVARKAR, J,:—The petitioner before us was convicted
by the Speeial Magistrate, First Class,.of Ahmednagar, under
section 193 of the Indian Penal Code of the offence of intentionally
giving false cvidence in o judicial procceding by making two
contradictory statements, one of which he knew to he false,
The Sessions Judge of Poona, to whom the petitioner’s appeal
against the conviction was trvansferced by the orders of this
Cooxt, has eoufirmed the convictions We are now asked to
quash the conviction under our Revisional Jurisdiction and the
first ground urged by My, Branson in sapport of the petition is
that the two statements, one or the othor of which has been held

by the Courts below to be false, are not necegsarily contradictory.

I am of opinion that Mr, Branson’ contention must be allowed.
The statements were both made by the petitioner with reference
to the question whether he was joint with or divided from his
younger brother, Dhondiram. The flest statement made by the
petitioner was in a deposition sdated the 3rd December, 1896, in
suit No., 420 of 1895 of the Subordinate Judge's Court b
Shevganm and is as follows ;—

“ Dhondiram lives separate from me, I have only given
him- the cloth-shup There is no partition. All the ancestral
lands are in my pos-ession and I manage them,”

‘e gecond stutement was wgade by the petitioner in hls
iou dated the 23rd March, 1901, in suit No. 115 of 1900 of
> Court and is ag follows jmm

e plaintifi’s elder brother” (plaintiff is Dhondiram)
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 “We live separate. Itis 13 or 14 years back our partition took
place. Myself and Dhondiram divided in Shake I808 or 1809,
‘Dhondiram was aged 12 or 13, Dhondiram has been managing
his estate since partition. It is not true what is stated in' my
deposition in case No, 429 of 1895 that only the cloth-shop was
given to Dhondiram; that no share was given to him and that
all the immoveable property is in my possession ’’; ‘¢ that the
land in dispute has come to my share.”” ¢ That it is true what
I have stated that Dhondiram separated before 12 or 18 years
and all division of the property was made,”
Now upon the statements contained in the two depositions
‘ and made the subject of the alternative charge against the
petitioner the learned Sessions Judge, who hea,rd the appeal
against the conviction, says:~
“I have carefully read the two depositions made by the
aceused in the two Civil snits and it is clear that in the suib of
1896 he intended it to be believed that no partition of property
had taken place between himself and his brother Dhondiram,
whereas in his statement in the suit of 1900 he intended it to be
believed that a partition of property had taken place between
himself and Dhondiram 12 or 13 yeats previously. .The aecused
himself has not attempted to reconcile these two statements nor
ig it, in my opinion, possible to reconcile them,”
The contradiction then between the two depositions consists
* in this=ethat on the first occasion the pet.tioner stated in effect
that there had been no partition between him and Dhondiram,
whereas on the second occasion he stabted that there had-been
one, Bat unless partition in a Hindu joinb family is evidenced
by a deed (and in this case the petitioner in his first;deposition

“. Tutinetly stated that there was no deed relating to the separation-

wrbetween him and Dhondiram) it has to be inferred from the acts

and mutual dealings of the parties, As observed by Mr, Mayne

in his Hindu Law “Numerous circumstances are set out by

the Native writers as being more or less conclusive of a par«

tition having taken place, such, as separate food, dwelling or

worship ; separate enjoyment of the property; separate income

. and expenditure ;' busibess transactions with each otherand the

‘like. But all these circumstances are merely evidence, and not
B 755—~2
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conclusive evidence, of the fact of partition”.® In suchacasea
man may well think and say as an inference of law from those
acts and circumstances that there is no partition and on a subs
sequent occasion he may change his view as to the legal conse-
quence of those acts and dealings and draw a contrary inference.
Because he took one view of the facts on one occasion and a
directly opposite view on a subsequent oceasion it does not and
cannot, in my opinion, necessarily follow that be has pnmwed
himself by making contradictory statements. The statements
are contradictory only so far as the man’s conclusion or opinion
on the facts goes. Bub the law does not punish a man as a per-
jurer becausc he has changed his opinion. It is often a nice
question what is enough in point of law to constitute partition
in a Hindu joint family and our Courts afford instances of cases
where upon the same facts one Judge has beld partition proved
and another Judge has held otherwise. When, therefore, a wit-
ness deposing on oath states on one oceasion that there was no-
partition and on another states thab there was one, he must be
presumed to be stating not @ fuct as to which there ean possibly
be no two views Lut his own impression of the legal conse-
quences of the relations between the coparceners in a Hindu
family,

So. far, therefore, as the contradiction attributed by the
learned Sessions Judgoe to the two statements of the petitioner

consists in the factum of partition, the conviction carnot, in my

opinion, stand, Itisa well known rule of law applied by emi-
nent Judges to cases of perjury avising onb of contradictory
statements, that the Court dealing with them should not conviet
unlest fully satisfied that the statements ave from every point
of view irreconcilable, and if the contradiction consists in two
statements opposed to each other as to mabters of inference or
opinion on which a man may take one view at one time and a
‘coitrary view ab another, there can be no perjury, unless he has
.on oath stated facls on which his first statement was based and

‘then denied those fac/s on oath an a subsequent oceasion.

lis question, therefore, is whother, apart from the petitioner’s

scontradictory sta.temcnts as to I)’Ll?tlblOH he lms stated any fact in

(1) Mayne’s Hindu Law, p, 651 (6th @dn.).
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his first deposition which he denied in his second deposition. I,
therefore, turn to the ssatements of fact contained in the first
deposition, so far as they were made the subject of the charge.

T'he first statement of fact then is:—* Dhondiram lives separate.

from me”” That statement is not denied but re-affirmed in the
second deposition. The next is:--“I have only given him the
cloth-shop . That no doubt appears at first as if it were denied
in the second deposition; but there again it is not, as the depo-
sition shows, a denial that the cloth-shop had been given to

Dhondiram but a denial that no partition had taken place. The

statement in the second deposition is:—“It is not true as stated
in the deposition in suit No. 429 of 1895 that only the cloth-
shop had been given to Dhondiram and that no partition had
taken place”’ The third statement of faet in the first dep‘osibion
wag :—“ All the ancestral lands are in wmy possession and I
manage them.” The statewaent in the subsequent deposition
was %1t is not true what I stated in my deposition in case
No, 429 of 1895 that .. .. all ths immoveable property is in my
possession.” I cannob understand how these two statements are
necessarily econtradictory. In the first deposition the witness
spoke of “ancestral lands ¥ only and stated that they were in
his possession. In the second deposition, he is asked abont *all
- the immoveable property *’——a wider term than mere lands—and
he says it is not true that all the immoveable property is in
my possession.” The ancestral lands may be in his possession
and yet at the same time he may not be in possession of all the

immoveable property but only of some, 4.¢., the lands, It isnot

found by the Courts below that the immoveable property con-
sisted only of lands. Moreover the second deposition shows that
~ the family had immoveable property besides lands. There the
petitioner stated :—¢ Three fields and two debtors, the Jaghir-
dar and the Deshpuande, are joint. The house, &e., is not joint.”’
He had stated mnothing about “the house, &ec.” in his first
deposition.

The last statement which wagmade the subject of the charore Is
contained m the second deposﬁsmn It is as follows:—* The
land in dispute had ceme to my share,” \

This is sail to be contradicted by the petitioner’s previous
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statement :—¢ All the ancestral lands are in my possession and
I manage them,”

But where is the necessary contradiction between the two?
In the former he is speaking of the land in dispute having fallen-
to his share, whereas in the latter he is speaking of that and the
other lands being in his possession and management. The two
statements relate to two different things—the former statement
to his title, d.e., to the land having fallen to hiy shave ab the
partition ; the latter to his possession, which is distinct from
title. |

But it way urged before us by the Government Pleader in
support of the conviction that the petitioner himself had not.
attempted to reconcile the two staterents, as if Ads failure to
recondile them is fatal to his case. It is the duty of the Courb
to sce whether the statements can be reconciled or mot. The
accused in a criminal case is werely on the defensive and unless
there is any positive admission of a fact by him, any omission on
his part ‘to explain what indeed ean be explained without his -
explanation should not be pressed against him. When he stateg
in his second deposition that what he stated in his first wad not
true, he must Le taken to have substontinlly meant that his
denial of the relation of separated coparcenery hetween him and
his brother was not true. That, as I have observed alrcady,
bears on the question whether they were divided or not in point.
of law. Itisa matter of opinion and as such eannot be made
the basis of a convietion for porjury. - |

Under these circumstances, I think, wo are hound to interfere
in revision. The accused has been convicted by the lower Courts
upon the sole fact that his statements contained in his two

depocslmons ave contradictory, As was conceded at the Bar hy‘
the learned Government Pleader hefore us, there is no cvidence

beyond the statements charged to support the convietion and
none has been relied upon by the Courts Lelow, The sole and
whole question is—are the statements forming the subject of the
charge so contradictory that one or the other of thern must be
necessarily false ? The answer toThat guestion depends upon the
tion. to be put upon the two depositions from which the
toenty are taken and their construction, as indesd the
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construction of any document, is a question of law, not of fact.
To say that the two Courts have found upon facts is to lose sight:
of the common rule of law that where you have to construe a
doenment or documents to infer a faet, the construction is one
for the Judge, not for the jury; and in the present case, the
evidence of perjury solely resting upon the interpretation of the
accused’s depositions and a correct interpretation of them
showing no necessary contradiction between the two statements
charged as contradictory, in my opinion, there is no legal
evidence to sustain the conviction. In other words, there is no
evidence to go before a jury, My conclusion that the conviction
in this case must be set aside by no means involves a departure
from the practice of this Court which is as a general rule
not to interfere in revision with findings of fact based upon
appreciation of evidence by a lower Court. Itis not correct to
say. that the law as laid down in the Criminal Procedure Code
gives us no power to go into evidence in revision. We
have the power, but this Court has as a matter of practice
held that it will not go into evidence as a rule, but will interfere
‘only under speecial circumstances or where there is an error of
law. The analegy drawn from second appeals in civil cases is
beside the question when we arc dealing with a criminal case
in revision. But however that be, I j voceed in this case upoén the
well fecognised prineiple that there is an error of law where a
lower Court in convieting an accused person has misread a
document or documents. )

- For these reasons, deeming it unnccessary to consider the
‘other point of law raised by Mr. Branson, I am of opinion that

the conviction and sentence must be set aside and the agcused
acquitted.

AgtoN, J.:—~I find myself in the unfortunate position of
being unable to concur.

We are asked to disturb‘ in revision a finding of fact arrived
at by the Magistrate and also by the Sessions Judge. The rule
of practice which ordinarily debars us from reopening questions
of fact, when no appeal lies, except on some ground of law and
in order to remedy a clear miscarriage of justice has been often

affirmed. See the vemarks of Jardine, J., in Queen-Empress v.
L]
]
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Chagan ®, The question whether we are to depart from that
rale when no very cxceptional grounds exist, and on no fixed
principle, seems to me one of importance.

If we suffer exceptions to swallow this rule we shall be
granting the second appeal which the Legislature forbids; and
we must entertain such “appeals by way of revision’ under dis-
advantages so serious that it may well be donbted whether we
are likely to arrive at a nearer approximation to the truth than
that arrived at by the Courts below. |

There exists an inevitable tendeney in such second appeals
to eliminate the advantage which the party on the side of truth has
and to which that party is justly entitled, from the demeanour”
of witnesses, from the mode in which any atbitude Is taken:
up or changed, and from the local colour and unrecorded ming-
tiee which give a Havour to evidence, a flavour which beeomes
impereeptible in second appeal,  In the endeavours to remedy a
particalar mischict, a larger evil becomes thus introduced. The
further the trial of issues of fact is removed from the real venug
and the more desperate the situation, the greater the risk of
reeklessness in the instructions upon whiel o Court is asked to
disbelieve witnesses who ay happen to be truthful: and
the tendency inereases to treat the evidenco of witnesses
who bappen to be in fact frustworthy as if they are unworthy of
credit unless corroborated to the extent that is looked for in the
testimony of eviminal accomplices. The appreliension thug
engendered and. the discouragement caused to (already reluctant)
witnesses of facts to give cvidenco must constitute a serious
hindrance to the administration of justice. '
A Lourt of appeal hag to contend with such disadvantages,
but in & lesser degree, and it does so in pursusnce of a duty
imposed by the law. A Court of revision which undoertakes a
fresh adjudication as to the facts when no appeal les, undertakes
& self-imposed task under condilions far less favourable to the
‘elucidation of the truth than those which exist in aloeal tribunal.
Moreover the truth being often known to a much wider circle
fhan the parties and witnesses themselves tho effect of a

D (1800) 14 Bom, 881 ab p. 842,
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mistake in estimating the truth is not confined to the mere mis-
carriage of justice in a particular case, The effect is more fars
reaching ‘

‘T will therefore state abt greater length than would otherwise
have been necessary my veasons for holding that the present
case is not one calling for the interference of a Court of revision,

On the 3rd December, 1898, the petitioner Bankatram
Lachiram Marwadi as a party witness in- suit No. 429 of 1895
in the Court of the Subordinate Judge of Shevgaum said on
solemn affirmation e :

“Dhondiram lives separate from me, I have only given
him the cloth-shop. There is no partition, All the ancestral
lands are in my possession and I manage them.”

On the 23rd March, 1901, as a witness in suit No. 115 of
1900 in the same Court he said on solemn affirmation :— '

“] am plaintifi Dbondiram’s elder brother. Welive separ-
ate. Tt is 13 or 14 years back our partition took place. Myself
and Dhondiram divided in Shake 1808 or 1809 (A.D. 1886 or

1887). Dhondiram was aged 12 or 13. Dhondiram manages his

estate since partition. It is not true what is stated in my
deposition in case No, 429 of 1895, that ouly cloth.shop was
given to Dhondiram, that vo share was given to him and thatall

the immoveable property is in my possession, That the land in.

dispute had come to wy share. That it is true which I have
stated that Dhondiram separated before 12 or 13 years and all
division of the property was made.”

The Fiest Class Magistrate Mre, Mirikar, whe tvied the case,
‘convicted the petitioner under an alternative charge, in which
the above statewents are set out, being convinced, on the evidence
adduced, that in one or the other of the said two judicial pros
ceedings the petitioner had intentionally given faulse evidence by
making a false statement which he knew to be false. :

In coming to that conclusion the Magistrate based his deci-
sion upon the evidence summarized in his judgment, It will be
“observed that this evidence is not confined to any apparent irre

concilability between the evidence given by the petitioner on.

the two occasinns.

3

The evidence included the further statements of the peti--

tioner himself when full opportunity was afforded to him fo
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reconcile his conbradictory depositions. The Magistrate took
into  donsideration the ecircumstances under which petitioner
gave hix evidenen in edch of the two civil suits as the Magistrate
was entitled to do, for as rematked in Bdgington v. Fitemaurice®
cited quite recently in a decision of this Court, the history
of a case is to be looked to in testing the truth or falsity oe
animus of a statement. '

Morcover the petitioner’s pleader had ab the trial strongly urged
that the proviso to seetion 132 of the Evidence Act (I of 1872)
applies to the facts and eircumstances of the case, a contention
which is wholly irrelevant it the petitioner did not incriminate
himself by the auswers le gave in his deposition in the latter
suit.

The Sessions Judge came to the conclusion that it is cleav
that by his statements in the earvlior suit the petitioner intended
it to be believed that no particion of property had taken place
between himself and his brother Dhondiram, whereas in his
statement in the later suit ho intended it to be believed that a
parbition had taken place 13 or 14 yeurs previously.

So viewing the gencral purport of the stabements of pehl-
tioner on the two occasions he points out that the accused has

‘not attempted to reconcile them and considers it is not possible

to reconcile them, It may be presumed that the Bessions Judge
meant" irreconcilable as ghey sltand, hecause it is diffieult to
soneeive how any two contradictory sbtatemoents can possibly be
tereconcilable if the same words used in sach are treated as used
in & different sense in each statement., The Sessions Judge goes
on to say, “I thercfore eonsider that one of those statements
must be false to the accused’s knowledge and ¢hat he must have
made the fulse slatement intontionally.”’

That is clearly a finding of fact. Kven if that finding had
been based upon the contradiction hetween the depositions of the
accused no guestion of construction of documients would arise,
for tho depositions are merely the judicial proof of the oval evids
ence given by the petitioner in the two judicial proceedings
red to in the charge. But, as already pointed out, that
“of fact that the petitioner in one or vther of the said two

() (1885) 29 Che T, 459,
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civil suits intentionally gave false evidence is based not only on

the primd facie contradiction in portions of petitioner’s depo-
sitions set out in the charge, but also upon other evidence
recorded. Whether that finding of fact is supported by the
evidenee is a matter of appreciation of evidenee.

“ Tt is only in very exceptional cases that this Court sitting
as a Court of Revision deals with questions of evidence, and dis«
turbs or supplements the finding of a lower Court on a guestion
of fact— Queen-Empress v. Shekk Sahed Badradin®, It will
do so, in the interests of justice, where the inquiry in the lower
Court has been faulty—Nobin Krishua v. Rassick Lall®.
See Bhawoo Jivaji v. Mulji Dayal®,

¢ Section 489 of the Criminal Procedure Code provides that
the High Court in revision may (subject to certain limitations
not necessary now to be dwelt upon) in its diseretion exercise
any of the powers conferred on a Court of appeal. The inter-
ference of the High Court in revision is not therefore limited to
matters of law ; but it is fully competent to this Court to enter
into matters of fact if it thinks fit. On the other hand it is not
bound to go into evidence if.it does not think fit, and the question
is where should it exercise this discretionary power and where
not, * Clearly the mere application of a party to examine the
evidence in any case would not be a sufficient ground for doing
so. Section 440, which makes it optional with the Court in revi-
sion to hear parties or their pleaders, renders this quite eclear.
‘Indeed, were it otherwise, there would virtually be a second
appeal on facts in every case in which the parties came up to
this Court. This we do not think the Legislature could have
intended. There must appear upon the face of the judgment or
order complained of or of the record some ground (which need
not always be a ground of law) to induce this Court to think
that the evidence cught to be examined in order to see that there
has been no failure of justice. Where there is no such ground,
the practice has been to limit the interference in revision fo
matters of law,” Keshab Chunder Roy v. Abhil Metey® where the

() 1883) 8 Bom. 197, {3) (1888) 12 Bom. 377 ab p. 390.
(2) (1884) 10 Cal, 1047, () (1895) 22 Cal, 998 at p. 1001,
B 755~—3
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. cases of Nobin Krishna Mookerjec v. Russick Lall Luko® ; Reid v,
Richardson® ; Queen-Empress v. Shekh Saleb Badrudin® ; Bhawoo
Jivaji v Mulji Dayal® and Queen-Dmpress v. Clagan Dayaram®
are cited as authoritics for the above view of the law and
practice.

The actual words used in scetion 439 of the Criminal
Procedure Code (V of 1898) are “the Migh Court may in its
diseretion exercise any of the powers conferred on a Court of
appeal by sections 195, 423, 426, 427 and 428 or on a Court by
seetion 388" In none of these cited scetions is any power

‘conferred to re-open findings of fact, but it may be inferred that
the powers actually conferred by these scetions are to he
exercised in accordance with, and subjeet to, the other provisions
of the Code. It issection 418 which cnncts that “ An appeal may
lie on a matter of fact as well as a matter of law, cxcept where the
trial was by jury, in whieh case the appeal shall lic on a mabter -
of law only,” thns by implication conferring on an Appellate .
Court a power to re-open findings of fact. One of the uestions
which arises in construing section 439 of the Code iz whether
a concarrent finding of fact by two different Courts stands on a
lower fonting than a finding in a trial by jury and whether the
Leyislature could have intended that such a concurrent finding,
whers there is ovilenee to sustain it, should be disturbed by a
Court of revision, For it has always been conceded that the
revisional jurigdiction eonferved by section 489 of the Code is to
he exercised with due regard to the other provisions of the Codo
which forbid a second appeal. :

The limits within which this Court will exercise its diseretion
a3 to disturbing o finding of fact on mere appreciation of
evidence were long ago pointed oub. In  Queen-Zmpress v,
Sheklh Sakhel Badrudin® Kémball, J., remarked in the course
of the argument: “ Our rule is that in cases in which there is
1o appeal we do nob weigh the evidence or disturb the Magis-
trate’s finding, If we did so, we should ho giving the appeal
forbidden by law. . Under the old Code wo did not deny that

1) (1834) 10 Ca). 1047, ) (1888) 12 Bow, 877,

[?)}‘(1887) 14 Cal, 861, (5) (1800) 14 Bom, 331.
) (1883) 8 Bom 197, . {0 (1883) 8 Bowx, 197 at p. 108,
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we had the power of going into the evidence, but we invariably
vefused to exercise it, save upon a question of law, eg., that
there was no evideuce whatever to sustain a conviction” ; and
the judgment in that case says:—“ The question with which we

" are now concerned, is whether the circumstances brought to our
notice in the present case are such that we ought, in the exorcise
of our discretion, to reverse the convictions of the two accused on
the ground that the evidence does not support them, Hitherto
we have refused, and we shall continue to refuse, save on very
exceptional grounds, to exercise that discretion.”

‘Where the question before this Court exercising its powers
of revision under section 439 of the Criminal Procedure Code
ig one of appreciation of evidence, the rule of practice adopted,
so far as I gather from the decisions and from such experience
as I have obtained on this Bench, is to ryefuse to disturb a
conviction when there is legal evidence, oral or docuinentary,
to sustain ib: and I understood Mr. Branson’s arguments to be
directed to show that there was some error in law in the trial
-and. that the convietion was for one reason or another illegal.

It was contended that even though a person tay have
clearly given false evidence intentionally in one or other of two
depositions made by him, he cannot, under the provisions of the
Criminal Procedure Code, be successfully proseeuted unless it
can be established in the affirmative on which of the two
oceasions his evidence was false.

The cage of Queen-Empress v. Mugapa® decided by a F ull
Beneh (without any argument at the Bar) was cited as authority
to show that in such circumstances an alternative charge cannot
be framed. This use of the ruling in that case invites two
observations. First, it was intended to apply where there is no
other evidence but the contradictory statements. Secondly, that
decision was passed before the Code was amended by Act V of
1808 and dealt with the contradiction bebween statements made
to a Pohce officer making an investigation under section 161
and statements made in a Court of justice.

Under the Criminal Procecdtire Code then in force a witness
examined orally by‘a, Police officer was bound to answer fruly

‘ t) (18D3) 18 Bom. 877,
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and being thus bound by an express provision of law to state,
the truth (gection 191, Indian Penal Oode) prosecutions became
common for giving false evidence when a witness contradicted
in Court a statement he had made to the Police. ’

Such prosecutions came deservedly into disrepute because tney
were caleunlated to deter persons who had designedly or carelessly

‘made incorrect statements to the Police from speaking the truth

in Court. The rulingin Queen-Empress v. Hugapa® dealt with
such a prosecution. The law has since been altered, the word
“truly ”” is now omitted in section 161, Criminal Procedure Code,
and the following illustration is added to section 236 ¢ —

“(1) A statcs on oath before the Magistrato! that he saw B hit C with a elub.
Before the Sessions Cowrt A states on oath that B -never hit C. A may he
charged in the alternative and convicted of intentionally giving false evidenoce,
although it eannot be proved which of these contradictory statoments was false.”

Mr. Branson contended that this is an “inapt” illustration
and does not alter the effect of the section 236 which, according:
to hig agrument, does not authorise an alternative ehar(re in such
a cage, But if this is so, the Legislatare would presumably have
amended section 236 itself instead of merely adding the

“illustration quoted.

Section 286 is as follows 1=~ It a gingle act or series of acts is
of such a nature that it is doubtful which of several offences the
facts which can be proved will constitute, the accused may he
chirged with having committed all or any of such offences, and
any number of such charges may be tried at once; or he may be
charged in the alternative with having committed some onec of
the said offences.””

It was argued that the “series of aets” here contemplated
must be a series of connected acts. The section does not say so:
and a series of acts may be a sorics of disconnected acty or serles
of connected acts. Then it was said that “several offencos ”
means offences not of the same kind,

- 'We are dealing not with section 72 of Indian Penal Codey where
the “several offences ™ to be specified in an alternative judgment

jmay Well ‘mean offences not of the same kind, bub with the

@) (1893) 18 Bomy 877,
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provision of the Criminal Procedure Code as to joinder of
charges. ' ‘
Even the “ distinet > offences contemplated in section 233 of the
Criminal Procedure Code may be offences of the same kind as
may be seen by reference to section 234, for it.is only when three
distinet offences are of the same kind and committed within the
space -of twelve months, that they can be charged and tried at
the same trial except in the cases covered by sections 236, 236, 239,
- A finding that A has committed murder by administering poison
to B, or stabbing him, or by drowning him, is not an alternative
judgment under section 72 of the Indian Penal Code, but a
judgment that A has committed one offence of murder by one or
other of the said three different acts.
- Bo a finding that A has committed the offence of intentionally
giving false evidence in one or other of two depositions absolutely
contradictory and unexplained is not an alternative judgment
. under section 72 of the Penal Code, though if a separate charge
were framed in respect of each of the two depositions, [there
would be several offences charged within the view of theé Crimi-
nal Procedure Code and the judgment might then be alternative
within the view of the Criminal Procedure Code. Whether
the prosecution elected to proceed upon one charge framed
alternatively or upon two separate charges would be a matter
of form as long as section 236 remains in the Code, but if that
section be eliminated the rcmaining sections as to joinder of
charges would create difficulties especially if there happen to

“be an interval of more than a year between the two depositions.

The addition of illustration (b) to section 236 of the Act V of
1898 seems to show that in the view of the Legislature section 236
removes those difficulties, a view in accord with. the Full Bench
dicision of the Culcutta High Court as far back as 1874 in
Queen v. Malomed Hoomayoon Shaw®.

A conviction is therefore in my opinion legal on an alternative
charge of an offence under section 198 of the Indian Penal Code.

Then it was argued that the statements set out in the charge
from the two depositions are ,not absolutely irreconcilable and
therefore the conviction is bad in law,

-

() (1874) 18 Beng. L, B. 324,
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That argument I understand to be based upon the decisions

Jdn Queen v. Bidu Noshyo and Queen-Empress v. Ramji®,

and move especially upon a remark of Duthoit, J., in Queens
Bmpress v. Ghulet® : “ Every possible presumption in favour
of a reconciliation of the two statcments should be made, and it
must be found that they arve absolutely irreconcilable before a
conviction can be had upon the ground that one of them is
necessarily false.,” That remark occurs in an exhaustive
Judgment in which Duthoit, J., sebs out the grounds for his

‘opinion that ©“ under the law of British India, it is not necessary

that the charge should allege which of two contradictory
statements upon oath is false, but it is sufficient (unless, indeed,
some satisfactory explanation of the contradietion should be
established) to warrant a convietion of the offence of giving false
evidence to show that an accused person has made one statement
upon oath ab one time, and a dircctly comtrary statement at
another,”’ ‘
That being the view of the law of British India which that
elaborate Judgment upholds, a view which the Legislature ag
already shown has sought to afirm by adding the new ill. (8) to
gection 236 of the Criminal Procedure Code (Act Vof 1898), it must
be'obviousthat whenDuthoit, J., said “ everypossible presumption
in favour of a reconciliation between the two statements should
be made,” he did not mean to imply that it is any part of the
duty of a Court of first instance (and far less of a Court of

‘appeal or revision) to supply, ab ezfre, an esplanation which the

accused himself has not suggested, or an intention or knowledge
whichi the accused has not claimed.

Section 106 of the Evidence Act (I of 1872) cnacts that'
“when any fact is specially within the knowledge of any
person the burden of proving that fact is upon him,” andill, (a)
to that section runs: “when'a person does an act with some
intention other than that which the character and circumstances of
the act suggest, tho burden of proving that intention is upon him.”

“To make my meaning plain I may refer to the ordinary rule
in gection 114, vadeuce Act, ill, ("cz), that ““ a Court may presume’

1369) 13 Beng. L. R, 325 [GRAN (3) (18847 7 All, 44, p 63,
@ (1&35) 10 Borw'124, (4 (1884) Tuid, 1 464
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that a man who is in possession of stolen goods soon after the
theft is either the thief or has received the goods knowing them
to be stolen unless he can account for his possession.’”

But if an accused person insuch circumstances were to offer
no explanation and say he had none to offer, and a Magistrate
were to conviet him it would surely be, to quote words used by
Sir Barnes Peacock in Queen v. Mussamut Zumeerun,® © trifling
with . the administration of justice’” for an appellate or a
revisional -Court to reverse the conviction because the Magistrate
had not taken into consideration some explanation nobt suggested
by the accused but within the bounds of possibility, such as that
~ the aceused may bave been bypnotised and the stolen property
surreptitiously introduced into his pocket.

What the Court has to consider is the evidence®and any
explanation the accused may offer, not every possible explanation
which ingenuity may imagine after the trial is over. -

So in a trial for perjury when the course is adopted of framing
a charge containing contradictory statements of such a nature
that they, when taken in combination, disclose according to the
prosecution the specific offence of intentionally giving false
evidence, “it must be matter of evidence whether the contra-
dictory statements contained in the charge are per se so
irreconcilable that one of them is necessarily false, and also that
the prisoner in making them intentionally spoke falsely in
regard to one of them. Thisz it is the province of the jury or
Court to determine ”—per Morris, J., in Queen v. Mahomed
Hoomayoon Skaw.» '

- At such a taial it is of the utmost importance that ¢ the
accused should have every possible opportunity of explaining
~the statements in question, and of showing that the alleged
contradiction does not really exist”—per Strachey, C.J., .in
Queen-Empress v. Puran®~—and any evidence as to intention or
knowledge and any explanation offered will form parb of the
evidence to be weighed and appreciated by the Court which
tries the case and, where an appeal lies, by the appellate Court.

¢ (1866} 6 W, R. 65 at . 68 (Cri. Rul.). (® (1874) 13 Beng, L. B., p, 835,
(3) (1892) AV, W. N. 89 at 1 40.
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In Queen-Empress v, Romje® Wedderburn, J., cited Queen v, |
Bidu Noshyo® as laying down the principle that “in charges:
founded upon supposed contradictory statements every presump-

_ tion in favour of the possible reconciliation of the statements

muost,be made.” But in that Bombay case the Court was dealing
with the qﬁestion whether the impugned statements taken as
they stood, in their ordinary meaning, were absolutely contra-
dictory and it came to the conclusion that so viewed they were
not contradictory.

In Queen v. DBidu Noskyo® the Court was dealing with
supposed contradictory statements without explanation or
evidence, ab exfra, to show that the words nsed were used in
other than their ordinary sense, or that there was nc such
intentiog or knowledge as the law requires. The statements’
were therefore examined as they stood to see whether as they
stood they were so absolutely contradictory that it was
impossible that both should be true; and it was in regard to-
such an examination that Markby, J., observed : “itis of course
plain that before a prisoner can be convicted of perjury on the
ground that he has made two contradietory statements without
ascerbaining which of the two is true, and which iy false, every
presumption in favour of the possible reconciliation of the.
statements must be made.”

Remembering the sort of prosecution for which the above
principle was laid down and bearing also in mind that it follows
from the very definition of the offence of giving false evidence
(scctions 191, 193 of the Indian Penal Code) that oven where
the statements charged are. per g irrcconcilable or absolutely
contradictory, the aceused cannot be convicted if he ean satisfy
the Court by evidence or credible explanation that neither
statement was false to his_knowledge or intentionally false,
the only question which now vemains is whether there is
evidence on the record to sustain the coneurrent finding of fact
-of hoth the lower Courts that in one or the other of the
-depositions quoted in the charge the uccusefféinbentionally gave
false evidence. That in fact isethe true issue. Liooking to the
ence before the Court of first instancoe already discussed in

432400 p 130, () (1809) 18 Beng. T R, . 880 (f e
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the Magistrate’s Judgment ib is impossible to say that this issue
was decided merely wupon the contradiction between the
impugned statements, or to say that theve is not evidence to
sustain the Magistrate’s finding.

That being so and the question before us being really one
of appreciation of evidence, it would be in aceordance with the
practice of this Court, as I understand it, to refuse to interfere as
a Court of revision, and I would accordingly decline to interfere,

But if we are to go into the evidence, then I would say that
upon the evidence in this case there i3 in my opinion no room
for reasonable doubt thab the petitioner did in one or the other
of the depositions quoted in the charge intentionally give false
evidence.

I do not attach Iwportance to the fact that the term #all
the ancestral lands”” in one deposition is changed to “all the
immoveable property ” in the other, the accused did not himself
give any significance to this, when reiterated opportunities for
explanation were given. In 18935 he says explicitly : “there is
no partition;” in 1901 he says: “ib is 15 or 14 years back our
partition took place; myself and Dhondiram divided in Shake
1808,” In 1895 he says explicitly: “I have only given kim
(Dhondiram) the cloth-shop ;*” in 1901 he says equally explicitly :
“ it is not true what is stated in my deposition in case No. 439
of 1895 that only cloth-shop was given to Dhondiram ¥ ; and

further ; “ Dhondiram separated before 12 or 13 years and all

division of property was made’

Confronted in 1901 with this confradiction he does not
suggest that he was using the same words in different senses, or
attempt to explain; on the contrary he says plainly that his
earlier evidence was untrue.

There are the depositions themselves which by their tenor |

show with what intent the impugned statements were made on
each oceasion. When further opportunities are given, in the
course of the crgpina,] prosecution, for explanation, he twice
reiterates (15th May and 8th August, 1903) that he has no
explanation himself to offer, *

It is unnecessary, therefore to pursue further the evidence
discussed in the Judgment of the Magistrate,
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The Judges having thus differed, the case was referred to
Jenkins, C.J., under section 429 of the Criminal Procedure Codg,

Branson with Gangaram B. Rele for the applicant (accused) 1
‘Wrong construction has been put upon the depositions of the
accused. Even in his first deposition he says that he was divided
from his brother Dhondiram. There was no division by metes
and bounds. The three brothers divided the property according
to their convenience. Iurther, the whole of the property was
not divided because the accused distinctly says in his second
deposition that two debtors and some property, which could not
be partitioned, were kept intact. It was very hard upon the
accused to ignore the fact that a lang time had elapsed between
the two depositions and that during the interval circumstances
might have occurred which brought alout a change in hig opmlon‘
ns to the state of things at two different times, v

The second deposition does not, as is apparent from the way
it has been recorded, represent the real state of affaivs. In that
deposition the accused is veferrved to his first deposition and is
made to say something which he never said in his tirst deposition.:
There i no warrant in law to support such a course.

Great stress has been Inid upon the inability of the accused to
explain away the alleged inconsistencies in his depositions. Bub
there is_an explanation in the depositions themseclves. If the
two depositions be read together as a whole the apparent
discrepancies vanish away. Our case has been prejudiced hy
selecting stray passages from the two depositions and comparing -
them together for making out the discrepancics, If there are
apparent diserepancies, it is the duty of the Court to see whether
there is anything in the case which can explain them. An
accused person cannot be convicted simply on the ground that he
is nob able to explain the contradietions in his depositions, He
can be convicted only if the diserepancics arc in no way recon-
‘cilable.

Admitting for the sake of arcrumcnt that ®he two depositions
contain contradictory statements, still we contend that there was
cessity in the earlier suit to put questions with vespeet to
ion. ' The questions were utberly irrelovant to the pleadings.
herefors it was nob necessary to institute acomparison between
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the two depositions, Starling’d Criminal Law, p. 242, Thus if
the first deposition be eliminated, the second deposition stands
by itself alone, and then there would be nothing on the record to
show that it is false.

- Further, to support the conviction of the accused some other
evidence is brought on the record. But that evidence was
inadmissible and it was highly irregular to refer to it. The
evidence consists of two statements made by Dhondiram and
Shivnarayan, the brothers of the accused, in the trial against
Dhondiram. There are two other Exhibits, one of them isa
statement made by the accused which isin no way material to
the present inquiry and the other is the joint written statement
filed. by the accused and his brothers in suit No. 429 of 1895,
It is impossible to understand the object with which the written
statement was brought on the record of thistrial. The members
of a family may be divided still there is nothing to prevent them
from filing a joint written statement,

The Special First Class Magistrate who tried the caze has
observed in his judgment that the accused has been entrapped
and that the complainant is not the real prosceutor but there are
some other persons behind the scene. ' T

 Our next contention is that the alternative charge caunot be
‘sustained. Section 236 of the Criminal Procedure Code contem-
plates offences arising out of a single act or a series of acts. In
the present case the two depositions were not given in the same
suit and were not given at times which governed a series of acts,
‘They were given in two different suits, which were brought by
different parties, with vespect to different ecauses of action.
Section 236 is, therefore, not applicable and the illustration to
that section is not in accord with it. Our contention is fortified
by the ruling of the Full Beneh of this Court in Quecn-Empress
v Mugapa.®

Rdo Bakddur V.4l Kiriikar (Government Pléader), for the
Orown :~The statements embodied in the charge clearly show

~ that they are diserepant, and there is no explanation offered by

»

D (1893) 18 Bom. 877,
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1904 the accused with respect to them though he was called upon by
" Tameemor  the Magistrate to do so.
e .
%ﬁ%;ﬁﬁt [JENKINS, C.J, :—If there arc diserepancies they are merely -
apparent and the depositions, when read together, clearly explain .
them away. TRven in his first deposition the accused says that
‘ he was divided from his brother Dhondiram,]
The Magistrate has rclied upon some other evidence to support
-~

the conviction. There are his own statemonts which ineriminate
him. They clearly show that heis not a man who tells the truth,
The ruling in Queen-Bapress vo Mugapa® was velied on but
it is not applicable because one of the statements therem was
made before a police officer.

[Jenking, C.J. ~That is a ruling of the Full Bench of this
Court and I am bound by ib.]

JENKINg, C.J. :—The accused, Bankatram Lachiram, having
bean convicted under section 193 of the Indian Penal Code of
giving false evidence in a judicial proceeding, and sentenced to
imprisonment and & fine, has applied to this Court in revision,
In consequence, however, of a division in opinion on the part of
the Judges composing the Bench, before whom the application
was heard, the case has been laid before me as provided by
section 439 of the Criminal Procedure Code.

The charge is based on the allegation that in two depositions,
one given on the 3rd of December, 1898, the other on the 28rd
of March, 1901, the accused has made contradictory statements,

~ond the case of the prosecution is that, on that ground,; though
it cannot be proved which of these alleged contradictory state-
ments was false, the accused’s convietion should be upheld.

To convict an accused of giving false cvidence it is necessary
‘to show not only that he has made a statement which is false,
-but also that he either knew or believed it to be. false or did nob
believe it to be true.
has been said by very high authority, and the remark has
st application to & case where, as in the present, it is

 $0 establish guilt solely on contradicfory statements, that v

o {1803 18 Box, 877, .
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“ although you may believe that on the one or the other occasion
the prisoner swore what was not true, itis not a necessary
coﬁsequence that he committed perjury; for there are cases in
which a person might very honestly and conscientiously swear
to a particular fact from the best of his recollection and belief,
and from other eircumstances at a subsequent time, be convinced
that he was wrong. and swear to the reverse, without meaning to
“swear falsely either time.””®
It i3 clear thevefore that onc must approach a case resting
merely on supposed contradictions with the greatest caution,
and more particularly where, as here, a number of years inter-
venes between the two statements. In this case there is an
additional oceasion for caution in the motive and origin of this

prosecution as described by the Magistrate, who says “com--

plainant’s eonduct in the case could not but attract notice, He
is an illiterate and ignorant peasant and seems evidently a
tool in the hands of designing persons ill-disposed to the accused.
The present case seems to be one got up from spite and accused
well entrapped, unconscious of the dangerous net laid out for
him?, -
The aceused, it is said, belongs to the Marwadi elass; bub
whatever he may be, he is entitled to demand that he shall only
be convicted of an offence under the Penal Code on legal evi-
dence.  What then are the proofs on which his conviction rests ?

The two statements ave set out in the charge in the follow. .

ing terms :—

Fipst statement.~* Dhondiram lives soparate from me. I bave only given him

the eloth-shop. There is no partition. All the ancestral londs are in my pos-

session and I manage them.”

Second statement—- I am plaintiffs elder brother  (plaintift is Dhondiram).
“ Wo live separate. Itis 13 or 14 years back our partition took place. Myself
and Dhondivam divided in Shake 1808 or 1800, Dhondivam was aged 12 or 13
Dhondiram manaes his estate sinee partition. It isnot true what is stated inwy
deposition in case No. 429 of 1895 that only the cloth-shop was given to Dhondi-
Tam ; that no share was given to him and that all the immovable property is in
my possession ; that tho land in dispute has come to my share”  * That it is true
what I have stated that Dhondiram separated before 12 or 13 years and all divigion
of; the property was made.”®

(1) Per Holro:,zd, Juin R, v, Jackson (1823) 1 Lewin C, C. 270.
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In the opinion of both the lower Courts these statoments
‘were so contradictory as to be ineapable of reasonable reconci.
liation,

Tt is common ground that in the second statement the
accused made out that there had been a partition between him
and his brother Dhondiram. Turning then to the fivst statement’
as set forth in the charge, we find the following words placed in
the accused’s mouth : there is no partition.” Here then, says
the prosecution, is an irreconcilable contradiction, here arve the

" undoubted proofs of guilt.

But to judge of the true meaning of any single phrase it is
necessary to see what the accused said in the rest of his
deposition; for perhaps there may be found that which will
throw a fresh light on the words which form the subject of the
charge. Yet I cannot find in the judgment of cither of the lower
Courts any trace of such an investigation: I say this because I
fail to see how the rost of the depositions could have been read
without its at onee becoming apparent. that an erroneous
construction had been placed on the accused’s testimony in the
earliex deposition.

Now going back but a few sentences carlier in the first state-
ment than those on which the prosecution vely I find this'is
what the aceused said on that oceasion:
©«T hoeame divided from Dhoncdivam, Thero was no document made with
raspect to partition then. My brothor Mhivnaraysn beeame divided about ten
years age. On thab oocasion also there was no document made with respeet to
partition. No memos., &o., were made velating to the property. Dhondivam
lives separato from me. T huveonly given him o cloth-shop. No divisions (Z.¢.,

allotments of shaves) bave boen wade. Rama Dhagyn is my dobtor,

Cross-examination : T myself am in possession of all ancestzal lands and

manage them.””

This translation is approved on both sides and contains the
so-called ineriminating passage.

This then iy the deposition from which, aceording to the
f:essmns Judge, it is evident that the accused intended it to
be: believed that no partition of; property had taken place
n himself and his brother Dhondiram.”
from the deposition evincing the intention imputed to
i, in my opinion it points emphatmally the other way: there is
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a distinet assertion of division from Dhondiram and of division
from Shivnarayan, followed by the statement that Dhondiram
lives separate from him. Here is the clearest statement of a
partition, While the statement ascribed to the accused, ¢ There
is no partition,” manifestly docs not bear the meaning that has
been placed on it: the proper rendering is “ No divisions (z.e.,
allotments of shares) have been made,” and I say this not only
because that has the approval of the Court interpreter, but also
because it is obviously demanded by the context.
* The meaning of the passage taken as a whole is obvious;
it is that there has been a diviston, thabis a parvtition, though
there is no document evidencing it, and no partition by metes
and bounds has been effected. Whether this statement is true or
 false is not shown, and in the cireumstances is immaterial: the
point to be kept in mind is that the conviction of the accused
proceeds wholly upon the assumption that there is in this
deposition a negation of partition, which is contradictory of the
assertion of partition contained in the second deposition. I have
shown that there is no warrant for the assumption, and with
it the justification of the conviction so far as it rests on_ it
completely disappears. The Magistrate seems to have seen a
contradiction between the statements ¢ All the ancestral lands

are in my possession and I manage them * on the one hand and

what the acccused has stated in his second deposition on the
other. It therefore becomes necessary to examine the sceond
deposition, and when that is done it will be seen that there are
omitted from the charge portions of the deposition which
materially affect those included in it. Thus we have this
sentence “It is 13 or 14 years back our partition took place”:
~ this might be taken to indicate a complete partition by metes
and bounds, but the next sentence, which is omitted from the
charge, shows this is not so, for there it is said “Three garden
lands and two debtors, Jahagirdar and Deshpande, are left
joint,” showing that there was not a complete partition.

Then I feel bound to refey to another portion of the deposi-
tion for the purpose of showing the unsatistactory materials on
which the convictiom is based. It runs as follows:—“ What is
stated above, viz,, that it is 12 or 13 years since Dhondiram was
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separated and all was partitioned out to him is trae”: now the
accused never had said this; he had made the statement to
which I lave already veferved as pointing to an incomplete
partition; yeb this is a part of that on which the conviction was
based. The deposition then proceeds as follows i— « Only the
cloth.shop was given to Dhondiram (on partition), What is
written in my deposition in suit No. 429 of 1895, that 10
partition took place, that all immovenble estate is in my pos-
session is not true,”

But here again the accused had never said in his ‘earlier
deposition what is here aseribed to him ; I have already pointed“
out that go far from alleging that no partition took place, he
distinctly says that he hecame divided hoth from Dhondiram and
from Shivnarvayan: similarly he never said in the fivst depoSi.“f
tion “ All immovable estate is in iny possession. ””: what he did
say is “I myself am in posession of all aneestral lands and
manage them?”, T notice that in one of the judgments it is
said that no importance is attached fo this : T cannot understand
this: it appears to me completely to overlook the fact that
besides the lands there was a house and also that in the first
deposition the cloth-shop was stated to have been given to
Dhondiram, so that while it might have been true that the
ancestral lands were in the aceused’s possession, it would nbt
have been true to say that all the imwmovable property was in
his possession; and thus there is an obvious and most material
distinetion between the two statements.  Thab this was a
distinction present to the accused’s mind is apparent from the
second depasition where he says, “Three garden lands., .. are
left joint. House, &e, is not joint> Hero we find a clear
distinction drawn between the lands on the one hand and the
house on the other, though they both were immovable property.
Tt willbe apparent from whab I have here said that the second
deposﬁ:mn was either recorded with great cavelessness, or the:
examination of which it purports to be a vecord was condueted
on: lines that never should have been permitbed, in that it
ribed to the witness prior slatements lie had not made, A
nsatzbfactory foundation for a charge of giving false evis
gre could nob be; but apart from this T am clear thete
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are no such contradictions as can form the legal basis of g
conviction. :

Had the whole of the depositions been examined with care
and not merely the statements eontained in the charge, I cannot
believe that the lower Courts would have come to the conelusion
they did, and I have not the slightest hesitation in holding that
a conviction on these materials was an error of law.

In the opinion however of one of the learned Judges from
‘whom this reference is made this Court should decline to
interfere, and in arriving at this view he has said *Looking to
the evidence before the Court of First Instance already discussed

in the Magistrate’s judgment, it is impossible to say that this

isstie was decided merely upon the contradiction between the
~ impugned statements, or to say that there is mot evidence to
sustain the Magistrate’s finding ”, Now this additional evidence
consists of Exhibits L, M, N and O,  But it is clear that so far
a3 the Magistrate rested his decision on the two first of these
Exhibits he committed an error of law: they were, I am told,

statements by the accused’s brothers, not made on oath in this’

case, and therefore obviously inadmissible. If, therefore, thg
Magistrate relied on them, that of itself would vitiate his
judgment.

The other two Exhibits were made by the accused, bub the
prosecution, when challenged, could not suggest that they had
any real bearing on the case and at most would only show that
the accused in other matters had been untruthful. It requires
no citation of authority to show that their admission for such a
purpose would be highly improper. The result therefore is this
that so far as the Magistrate did not rely merely upon the
contradiction.he committed an additional error.

But the suggestion that this Court should not interfere calls
for further notice, as it rests on a train of reasoning which I
cannot pass without remark, though I conceive it to be inapplic-
able to the circumstances of this case.

The powers of the High Coyrt are defined by the Code of
Criminal Procedure: and it is there that we must go to learn
what its powers are. Section 485 empowers the High Court to

call for and examine the record of any proceeding before any
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Criminal Court situate within the local limits of its jurisdiction
for the purpose of satisfying itself as to the correctness, legality,
or propriety of any finding, sentence or order recorded or passed,
and as to the xegu]auty of any proceedings of such inferioy
Court.

Then by Seetion 439 it is provided that in the case of any
proceeding the record of which has been called for by itself: or
which has been reported for mders, ov which otherwise comes to
its knowledge, the High Court may, in ibs diserction, exerciss
any of the powers conferred on a Court of appeal by sections
195, 423, 426, 427 and 428 or on a Court by section 338, o

The Legislature could not have expressed itself with greatéf
clearness, but it has been suggested that the Courts have i 1m~
posed on the plain terms of these scetions a gloss which nmrows
the scope of the discretion vested in tho High Courts.

If we have been cntrusted with the responsibility of a wide
discretion, we should he the last to attempt to fetter that
discretion, and whenever it i argued that judicial decision hag
deprived us of the power that the Legislature has given ugT

“xzecall the words of an eminent English Judge. * I desire - to

repeat,” he said, “what I have snid before, that this conbrollmg
power of the Court is a discretionary power, and it must bg
exercised with regard to all the circumstances of cach particular

- case, anxious abtention being given to the said circumstances,

which vary greatly. For myself I say cmphatically that this
discretion ought not to be erystallized as it would become in
course of time by one Judge attempting to prescribe definite
rules with a view to bind other Judges in the cxercise of the
discretion, which the Legislature has committed to them, This
discretion, like all other judicial diseretions, ought as far as
practicable to be left untrammelled and free so as to be fairly
exercised according to the exigencies of each case.”

'.“j-'l?lxese weighty words appear to me to breathe the spirit that
| d. guide us in the exercise: of our discrotionary powers of
. This may perhaps increase our responsibilities and
ur labours, but no one would shirk the one or grudge
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The exigencies of the case now in hand emphatically call for 1904,

~ the interference of this Court, and my opinion is that the convie=.  Ersnon

tion and the sentence should be set aside and the accused  Bygzarman

acquitted, and the fine (if paid) refunded, 4 LACEIRAM,
Though ab one time I thought otherwise, on further reflection

I think the decision of the Full Bench of this Court consisting

of ‘Sir Charles Sargent, C.J., and Telang, Candy and Fulton, JJ.,

in Queen-Empress v..- Mugapas @ does not cover this case.

() (1893) 18 Bom. 377.

APPELLATE CIVIL.

. .Before Sir I H. Jenkins, E.0.LE., Chicf Justice, and Mr. Justice Bultys

KUNJ BIHARI PRASADII PURSHOTTAM PRASADJI (0RIGINAL 1804, .
PrarnTIrr), APPELLANT, ». KESHAVLAL HIRALAL anp Or=Ens (ORIGIN-  March 30.
AL DEFENDANTS), RESPONDENTS. * ‘

/Spemf‘u Relicf Act (T of 1877), section 49— Declavators iy Suit—Declaration—
Furthor Relief —Court—Jurisdiction.

i

Section 42 of the Specific Relief Act enacts that no Courk shall make a
deplaration in o suit in which the plaintift being able to seek further relief
omits to do wo. The section’does not crnpower the Court to dismiss such a suits

An injunction is a “ further relief ” within the meaning of section 42
of the Specific Relief Act. ‘

Farasram v. Bhimbhai ) followed.

- Srcowp appeal from the decision of Mr., 8. L. Batchelor, District
Judge of Ahmedabad, confirming the decree passed by Chandulal
Mathuradas, First Class Subordinate Judge of Ahmedabad.

Suit for declaration and injunction,

One Purshottam Prasadji, who was the last owner or gad’zpa#z
of the Swaminarayan’s temple at Abmedabad, died on the 10th
December, 1901, Previously to his death Purshottam Prasadji
made a will on the 21st April, 1901, whereby he adopted defends
snt No, 14 as his adopted sen, and appointed defendants

* Sscond Appeal 593 of 1908,
(1) (1803) 5 Bom, L, R. 195,



