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mnst, therefore, be treated as one brought for an act of wrong 
done by him. As held by the Full Bench of this Court in William 
Allen V. Bai Blfi Dariala upon the construction of section 82 
of the Bombay Civil Courts Act, 1869j “  the question ” of jurisdic­
tion cannot be determined by the description given by the 
plaintiff himself of his suit. . . . This question of the Court
in which the suit is to be tried must be determined from the 
contents of the plaint and a consideration of the position occupied 
by the defendant. In the present case both these requirements 
are fulfilled. The plaint alleges in substance that the Adminis­
trator General has wrongfully kept the plaintiffs out of 
possession to which they are entitled, and the position of the 
Administrator General is that of a public officer who in virtue 
of his office holds the property. We must, therefore, confirm the 
decree with costs..

Decree co tifirm ed *

ay (1896) 21 Bom. p. m .
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CRIMINAL EEYISION.

jBefore Sir L . H . Jenhins, K .C .LIS., C h ief Justice, on difference o f  
opinion between M r. Justice CJuindavarkar and M r. Justice A ston ,

EMPEEOB V. BANKATEAM LAOHIRAM *

Indian  P enal Code (A ct X L  P o f  1860), section 193— Criminal P rocedure  
Code {A ct V  o f  1898), sections 43S, 439— P e r ju r y — Contradictory state- 
tnents— Poioer o f  the H igh Cottrt to interfere %% revisionaljurisd iction-

Where tlie accused was convicted and sentenced iinder section 193 of the 
Indian Penal Oode (Act X L V  of 1860) of giving false evidence in a judicial 
proceeding and •where the charge was based ou the allegation that in two 
depositions, one given on the 3rd December, 189G, and the other on the 33rd 
March, 1901, the accused ^ d  made two contradictory staterQents, and the 
case for the prosecution was that on that ground, though it conld not be 
proved which of the alleged contvadietox-y statements was false, the 
accused’s conviction should he upheld,

JELuld, (by Jenldns, O.J., reversing* the conviction and setting aside the 
sentence in revisioxial jurisdiction,) that to convict an accused of giving false

* Criniinal application for revision, No. S32 of 19<?3?
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' 19C4.' evidence, it is iieeessaxy to show not only that lie lias made a staterr’ent wMcli
■ is false, but that ho also either knew or believed it to be M se or did nqt 
believe it to be true.

■Where it is sought to esfcabliBh guilt solely on contradictory statementp,; 
although the Court “ may believe that on the one oi* the other occasion the 
prisoner swore what was not true, it is not a necessary conaecjuence that hfei ' 
committed perj ury; for there are cases ia which a person might very honpstly:: 
and conscientiously s-wcar to a parbioular fact from the best of his recollection,'; 
and belief, and from otJior eircumKtanees at a subsequent time be convincel 
that he was wrong and swear to the reverse without moaiiurtg to swear ialsel^:' 
either time."

Where the conviction is baaed on merely tho slatomcrvts contained in the 
charge without exo.mining tho whole o.l! tho dopoi îtiouf;, the conviction is aai 
error of law.

Where the conviction of tho accu.sed for perjury in suuhiuiase was sustained, 
by additional evidence, uauiely, the statomeutw of the brother of the accused 
not made on oath at the trial of tho case,

M eld  that the statements were iiiaduussiblo anti, if relied on, would vitiate 
the judgment. '

The admission ia evidcuoo of a statement made by tho accused having no 
rad bearin'? on tlie case Init sliowing only at tho moat that the accused in 
o ® r  mattei’s had been untrufcbful,. would bo highly improper.

The controlling power of the High Oovu't “  is a discretionary power, and it 
must be exercised with regard to all tho circumstiuicos of oaeh particular oase, 
anxiotis attention boing given to tho said circunistanoes which vary greatly. 
This discretion ought not to be cTystalliaod, Jis it would become in course o f: 
time, by one Judge attempting to prescribo dohulte rules with a view to bind 
otheŜ  Ju.dgos in the exercise of tho- dLsoretion which tho Legislature haa,- 
committed to them. This discretion, like idl other jjudicial discretions, ought,; 
as farfls practicable, to b© loft untrainmellod and froo, m sm to 1;e fairly ©xerciaed 
according to the exigencies of each case.”

P er Ohandmarhar, J . : —Tu the cane of perjury arising out o£ contradictory 
statements the Court dealing with thorn should not <;ou vict unless fally satisfied 
thftt the statements aro from, a very point of view irrocoucilablo, andif tlie 
ooafeia&otion consists in two stataments opposed to each other as to matters of 
inference or opinion on which a man may take one view at ono time and a 
contrary view at another, there can. be no perjury, unlesH on oath he has stated 
/ewifs oft which his first statement was based and then denied those facts ov: oath 
on a subsequent occasion.

Where the sole aaid whole question is— are tho stalujmuuts forming the subjeot 
of tho charge so , contrary that ono or the other o f them must be necessarily 
falseP—-the answer to that question depends upon the construction to be put 
vippn the two depositions from which the statements avo taken, and their: 
consijruotion, as indeed the conBtruction: o f  any docuE.ient, is a q_uestion of law ' 
not of fact.
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The lav,'- as laid doTmiu tlie Criminal Proceduro Code (A.ct V  of 1898) gives the 
High Couii no power to go into evidence in revision. The Boiabaj High Court 
Ims, as a matter o f‘practice, held that it ■will iiot go into evidence as a rule, but 
■will iiitorfare only under special eii'otiinstancos, oi’ where there is an error of law.

The acousad in a criminal case is merely on the defensive atid, unless there is 
any positive admission, of a fact hy him, any omission on liis part to explain 
what * indeed can ha explained without his explanation should not he pressed 
agaitLst him.
'■''''Per Aston, J. (eou/ra);— The rale of praetice is that the High Court 
ordinarily refrains from opening questions of fact, when no appeal lies, except 
on some ground of law and in order to remedy a clear mis&riage of justice.

Where the qiiestion before the High Court exercising its powers of revision 
tinder section 439 of the Oi'jniinal Procedure Codo (Act V  of 1898) is one of 
appreciation of evidence, the rtilo of practice adopted is to refuse to distui-’o a 
(jojlviction when there is legal evidence, oral or documentary, to sustain it.
/  “ Under the law of British India, it is not necessary that the charge should 

allege which of two contradictoiy statements upon oath is false, bat it is suffi- 
eieiit (unless indeed some satisfactory explanation of the contradiction ahould he 
established) to warrant a oouvictiou of the olfence of giving false evidence to 
show that an accused person has made one statement upon oath at one time and 
directly eonti-adictory statement at another.”  It is not the duty of the Coiirt 
of first instance (and far less of a Court of appeal or revision) to supply ab extra  
an explanation which tha accused himself has not suggested or an intention or 
knowledge which the aocused has not claimed.

Criminal application for revision under section 439 of the 
Criminal Procedure Code (Act V of 1898) of an order passed by 
A. liucasj Sessions Jadge of Poona  ̂ confirming in appeal the 
conviction and sentence against the applicant (accused) passed by 
Bao Bahadur Y, T. Mirikar  ̂ Special Magistrate, JFirsfc Classj 
Ahmednagar, for perjury under section 193 of the Indian Penal 
Code (Act XLV of I860).

The facts of the case were as nnder
OneEanu valad Nama Pandit was the owner o£ two fieldŝ , 

survey Nos. 19 and 21, He had mortgaged them to two Mar- 
wadi brothers  ̂Bankatlal and Ramlal, who assigned theii? mort* 
gage rights to Eamkisan valad Haribhaga Marwadi. The 
assignee brought a suit, No. 429 of 1895, in the Court of the 
Subordinate Judge of Shevgauni against the mortgagor Banu 
for the recovery of the mortgage debt by sale of the mortgaged 
property. The defendant Ranu contended that the mortgaged 
property was sold at auction for arrears of Government revenue

m4>.
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1904. and was purchased by'one Lacliiram in 1873̂  therefore, the sous 
of the auction-purchaser, who had siiicG died, should be joined as 
parties to the suit. On tl)e said contentioiij Lachiram^s sonsj 
namely, Bankatram (accused-applicant); Shivnarayan and Dhon- 
diram, were joined as co-defendants. They presented a joint 
written statement urging that they had become absolute owners 
of the property by reason of the aaetion-purchase by their father 
at the revenue sale. The Subordinate Judge disallowed their 
contention on the ground that they were not entitled to rely on 
the revenue sale, it being not confirmed by the Oollectorj and; 
gave a decree for the plaintiff. During the trial of the said suit 
Bankatram  ̂accused-applicant) was examined as a witness on 
the 3rd December, 1896, and he deposed as follows ;—

Ex h ib it  (D ).

( T r a t t s l a i i o u . )

I  know tlie parties. Lauda in dispnto stand ia the name of Ranu. He pajB ■ 
assessment tlioroof and onltivatos tlionu My father had paid 'assessment^ 
■before. My father used to say that ho paid the assessment, I  have nevexv:, 
cultivated the lands personally, I hftvo hithorfco takou ao steps to have the laiid ;̂ 
transferred to luy natne. (The knds) have boen let out ixnder an oral agree-’ 
inent to the defondant. M y father lot out tho lands to lianu for ctdtivation; 
about 20 or 22 years ago. 1 "was not then presont. Subsequently I  let (them); 
to iKanu for cultivation. I xeoQive Bs, 10 iiioomo por annxiia. There is no,'; 
documentary proof of this with me. When Banu paid the asiaessmont he used ; 
to Es. 10. Other people were present. # * I  became divided froiiEi
Dhondiram. There was no document mado with respect to partition thou*: 
My brother Shivnarayan became divided about 10 yeiirs ago. On that oocasibti; 
also there was no document made with respect to partition. No memos., etc./ 
were made j’clafcing to the prOpei’fcy, Dhondiram  lives separate frond/m*: 
l lia v e  only given him a N o cUvidons (aUotmmts o f  ha'iie:
heenomck** Rama I)hagya is niy debtor.

Crti)S8“eianiination J n i^ sd f am in possession o f  a ll ancestral lands and
manage them*

Su-bseqiiently in the year 1900 Dhondiram brought a suit, No. 
115 of 1900, in the Court of the Subordinate Judge of Shevgauril 
agaiiast the said Hanu to enforce a mortgage debt by sale of the 
mortgsiged property, namely, survey Nos. 19 and 21, The 
Bubordmate Judge dismissed *lhe suit by upholding the defend-

' SfreriqT (v^ta%4 z iM



ant s contenfcxon that lie had satisfied the mortgage debt by 
paying the va&ul (income) in full satisfaction of the debt. In Espebor
this suit also Bankatram (aceused-applicaat) was examined as a bakkateam
witness on the 23rd Marchj 1901 ̂  and he deposed as follows LAcniBAmi

Exhibii (E).
(Ti'anslation,)

.1 anif. lila in tif ’s eldest brother. W e are dividod. I t  is 13 or 14 2/ears sinoe 
ive sepLtraied hy effecting ^ariitioiu  Three gavdeii liinds and W o debtoi'S,
Jaliagxrddr and Deshpiiule, are left joint. Rouse, etc., is not joint. I  and 
Dhondirani becamo separate in Shake 1808 or 1809, and tlie third brother,
Shivnarayan, had separated in Shake 1807 or 1808, A t that time Dhondirani 
might have been W  or 13 ^ears old. Since Heparatiorb Lhodiram  began to manage 
his estate. We were united before partition and all dealings were joint, and 
I  used to manage (them). I  knew that the survey Btimbpr in suit was mort­
gaged to the plaintlffi when, the (mortgage) bond was produced in Court in 
suit No. 439 oi 1895. In that suit I  was a defendant. I and :ny brother have 
given written statement, Exhibit 20, in that suit. I  did not mention tlie Riet 
of the moi’tgaga in the written statement in that suit because I was not aware 
of the fact of the mortgage. The land in suit was purchased by my father at an. 
anction-sale held for default of payment of assessment and the defendant was 
cultivating the land on payment of rent about 2 or 3 years before we gave the 
■writton statement in 1893. The land 7iad fa llen  to my share on p a ’i'tition.
The defendant did not give me and Dhondiram wheat, granlj jowari, kardi, 
kadba and two bullocks by way of vastil in satisfaction of the bond. I  was 
never summoned by the, Mimlatdar on the application of the defendant and 
I  know nothing about the application. 1 don’t remember whether I  gave my 
deposition or not in suit I^o, 429 of 1895. A copy is read out to me (but) I do 
not remember whether I  gave my deposition or not according to it. W hat 1  
have stated above, namely^ that it is 12 or 13 years since D hon dirm t wm 
separated and all was partitioned out to M'in,is true. Only cloth-shof was given 
to Dhojidiram (on partition ). W hat is written in deposition in suit 
N o. 439 o f  1S95, that no partition tooh place, that a ll immovaaUe estate is inm y  
possession, is not trm^

Banu valad Nama applied to the Subordinate Judge for sanc­
tion to prosecute Bankatram (accused-applicant) and hics brother 
Dhondiram for perjury and the Subordinate Judge granted the 
sanction under section 193 of Indian Penal Code. Against the 
order of the Subordinate Judge Bankatram and I)hondiram 
applied to the Sessions Judge at Ahmednagar for the revocation 
of the sanction'. The Sessions Judge confirmed the order so far 
as Bankatram was concerned but amended it with respect to 
Dhondiram by ordering his i^rosecution under section 209 of the

VOL. X X Y III .]  BOMBAY SERIES. ' ^37
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Indian Penal Codo for dishonestly making a false claira in a 
Court of Justice  ̂ Owing to the order of the Sessions Judge two 
separate trials were held by the First Class Magistrate of Shev- 
gaum who discharged Dhondiram and framed the following 
charge against Bankatram :—

That you, on or about tlie 3rd day o£ Dcieomber, 189(3, at Sbovgatim, wei’e : 
oxatuined as a "witness in ease No. 429 o£ 1895, boforo tlio Subordiixate Judge of; 
Shevgaum and being boiind by oatli to spoak tlia truth iiatontionally gave false 
evidence, knowing it to bo false, as follows:—

1. Dlioiidiram lives separate from lue. I  liave only given him tho cloth- : 
shop. There is no ^partition.”

"A l l  the ancestral lauds are in my possession atul I mantige them.”
3. Similarly you. were examined as a -witneats before the said Subotdiuate 

Judge on 23rd March, 1901, hi caao No. 115 of 1000, and you have intentionally 
given false evideneo, knowing it to be false, as follows :—

“ I am plaintiff’s elder brother” (plaiutifl; is Dhondiram). We live separati). 
I t  is IB or l i  ^ears hack our ̂ partition too^ ■place. Myself and Dhondiram.: 
divided in Shako 1808 or 1809; Dhondiram was aged 12 or 13 years. D kondf 
ram mmuiffes Ms sstate sinoo pariition. It is not true what is stated in my 
deposition in ease No. 429 of 1895, that only cloth-shop was given to Dhondi- ?: 
ram, that no share was given to him and that all tho immoveable property is iu ’ 
my possession.”

“ That tho land in. dispute had como to my shaiu”
“  That it is true which I have stated that Dhondir%}.n separated before 12 or 

13 years and all division of the property was made.”
You have tlma dflliberataly'and falsely made two contradLctory statomonts 

and that either of them is false or om  is falso.

Soon after the charge was framed the First Claas Magistrate 
of Shevgaum was transferred from that place to Sangamner and, 
the subsequent proceedings were held in the Court of the Special 
First Class Magistrate of Ahmednagar, who, on the 5th August, 
1903, took down Bankatravn^s statement ,̂ which was aa follows 

Q.—-]5idyou give your deposition (Exhibit D) which is now read out to you 
in the Subordinato Judge’s Court ?

Ad— Yes, I  have given that deposition*
Q,•^-A deposition (Exhibit E) is now road out to you, Did you give it P 
A.-~AocoydiDg to what I  have heard I  have given.
Q.-—W ill you be able to state the reason, why there aw ..dxscrepanciea in tlie 

above two depositiosots P
A.— I cannot tell. (My) yakii will tell jfou on. my behalf*

The Special First Class Magistrate of ^hmednagiar, on the 
31st Auarasb, 1908i found the accused Bankatom guilty of the
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offence charged and sentenced him to suffer rigorous imprison­
ment for three months and pay a fine of Rs. 300 and in default 
to suffer further rigorous imprisonment for one month. The 
Magistrate in his judgment made the following remarks:—

The suit Ho. 429 ■was broxiglit by an assignee of a mortgagee ■wherein the 
accused, his two "brothers Shivnarayan and Dhoudiram and also the complainant 
were defendants (Exhibit 0 ) . From the evidence of the brothers of the accused 
(Exhibits L  and M), his ô wn admission when he was examined as a witness in *a 
criminal case against Dhondiram (Exhibit N), his statement in Civil Suit 
No. 115 of 1900 (Exhibit E), and his statement as an accused before Magistrate, 
!Pirst Class, Mr. Joshi (Exhibit E), there can be no doubt that he deliberately made 
the falsa etatcment to secure his own eiida probably with respect to the land in 
dispute. Herein the attempt seems io have been to set up a plea that there was 
no partition between him and Ms brothers and the property was. joint. Looking 
to his statemenc o£ 1901 the plea o£ partition between l i i in  and his brothers is 
apparent and a flat conlradiotion o£ his previous statement. While under 
examiJiation a copy of the statement of 1896 was read to him and he has plainly 
skted that it was not true. ' •

m ^ *  , #  #  *  , #  #
From the facts and circumstances noted above there can bo no doubt of the 

guilt of the accused. The only possible circumstance in favour of the accused 
ill attenuating his crime is that the statements were made after a lapse of five 
years. The first in 1896 and the last in 1901. I  am constrained to observe that 
offences of the kind are not uncommon in these parts through the wiliness of tlie 
money-lending class of the Marwadi to whom the accused belongs. Very few 
come to light unless detected in a Court of Justice or in a particular case for the 
gratification of a pi’ivate grudge. Complainant’s conduct in the case could not 
but attract notice. He is an illiterate and ignorant peasant and seems evidently 
a tool in the hands of designing persoTis ill-disposed to the accused. The present 
case seems to he one got up from spite and accused well entrapped unconscious 
of the dangerous net laid dovra for him. There is no q,uestion of the gravity 
of his offence. JBut considering the lapse of time the statements were made and 
looking into-the circumstances of the case on the whole the accused deserves 
some leniency in awarding the punishment on him,

i On appeal by the accused the Sessions Judge of Ahmednagar 
having had to ' deal -with, the application for the revocation of 
sanction  ̂ moved the High Court to transfer the case to some 
other Court. The case was accordingly transferred to the .Court 
of the Sessions Judge of Poona, who  ̂ in confirming the conviction 
and sentence, observed as ‘follows

It now remains for me to consider whether in the present case the two 
statements are so contradictory as to be irreconcilable, bearing in mind that iu 
such cases every presumption is to be made iu favour of their being reconcilable.

1904.
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I  have cai’ofully yoad th,o two depositions mad© by tlie aeoused in tlio two Oivil 
suits and it is clear bhat in tlie suit of 1895 lio intended it to bo bolioved ttat 
no partition of property liad taken place between bimsaW and Dhondiratn. 
■Whereaa in Hs statement î l tlie suit of 1900 bo intended it to be believed that 
(I partition of proporby bad taken place botweon liimsolf and Dliondiram 12 or 
18 years previously. Tbo aecnsed himself has not attrnnpted to reconoile them. 
I  thorefore consider tbat one of tbeso statomenta jnnst ha falee to tbo aceuaed’g 
knowledge and tliat ]ie nmst have inado tliis false statement intentionajJy.

Against the oieder of tlie Sessions Judge tlie accused preferred 
an application for revision under flection 4S9 o£ the Criminal 
Procedure Code, The case ‘ was heard by a Division Bench 
composed of Ohandavarkar and Aston  ̂ JJ., whO; on the 4th 
Aprils delivered the followin" juclgnlents

ChandavarkaBj J. ;— The petitioner before us was convicted 
by the Special Magistrate, First Class,-of Ahmednagar^ under, 
section 193 of the Indian Penal Code of the offence of intentionally 
giving false evidence in a judicial proceeding by making two 
contradictory statenienty, one of wliich he knew to be false. 
The Sessions Judge Poona, to whom the petitioner^s appeal 
against the conviction was transferred by the. orders of this 
Court, has confimiod the conviction^ We arc now asked to 
quash the conviction midot our Eevisional Jurisdiction and the 
first ground urged by Mr. Bt'anson in support of.’ the petition is 
that the two staternents  ̂ one or the otiior of: which has been held 

■by the Courts below to be falsf‘, are not necessarily contradictory. 
I am of opinion that Mr. Bransoi/s cotvfcention must be allowed. 
The statemiaits were both made by the petitioner with reference 
to the question whether he was joint with or divided from his 
younger brother  ̂ I)h(mdiram. The first statenient made by the 
petitioner was in a deposition ilated the 3rd December, 1895, m 
suit No. 429 of 1895 of the Subordinate Judge’s Couit 
Bhevgaum and is as follows

Dhondiram lives separate from nie« I  have only given 
Mm the cloth-sbop. There is no partition. All the ancestral 
lands are in mj pos '̂esaion ancl I manage them» ‘̂’

The second statement was leade by the petitioner in his 
deposition dated the 23rd March, 1901, in suit No, 115 of 1900 of 
the faatne Court and is as follows ;-*•

I am plaintift^'s elder brother^’ (p la in tiff is  B h o n d im p ) .
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We live separate. It is 13 or 14 years back our partition took 
place. Myself and Bhoncliram divided in Shake ISOS or 1809, 
Dliondiraru was aged 12 or 13. Dhondiram has been managing 
his estate since partition. It is not feme what is stated in my 
deposition in case No. 429 o£ 1895 that only ths clobh-shop was 
given to Dhondiram; that no share was given to him and that 
all the immoveable property is in my possession “  that the 
land in dispute has come to my share/  ̂ That it is true what 
I have stated that Dhondiram separated before 12 or 18 years 
and all division of the property was made.'*'’

Now upon the statements contained in the two depositions 
and made the subject of the alternative charge against the 
petitioner the learned Sessions Judge, who heard the appeal 
against the conviction, says

“  I have carefully read the two depositions made by the 
accused in the two Civil suits and it is clear that in the suit of 
1895 he intended it to be believed that no partition of property 
had taken place between himself and his brother Dhondiram, 
whereas in his statement in the suit of 1900 he intended it to be 
believed that a partition of property had taken place between 
himself and Dhondiram 12 or 13 years previously. The accused 
himself has not attempted to reconcile these two statements nor 
is it, in my opinion, possible to reconcile them.”

The contradiction then between the two depositions consists 
in this— that on the first occasion the pet'tioner stated in effect 
that there had been no partition between him and Dhondiram, 
whereas on the second occasion he stated that there had ■ been 
one. But unless partition in a Hindu joint family is evidenced 
by n deed (and in.this case the petitioner in his first'depo^tion 

tmctly stated that there was no deed relating to the separation 
between him and Dhondiram) it has to be inferred from the’acts 
and mutual dealings' of the parties. As observed by Mr, Mayne 
in his Hindii Law ^^Nurneroiis circumstances are set out by 
the Native writers as being more or less conclusive of a par® 
tilion having taken place, such® as separate food, dwelling or 
worship; .separate enjoyment of the property,* separate income 
and expenditure y business transactions with each other and the 
like. But all these circumstances are merely evidence, and not 
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1904. conelnsive evidence, of the f îct o£ partition” . I n  sncli a case a 
man may well think and say as an inference of law from thoss 
acts and circutnstances that there is no partition and on a sub­
sequent occasion he may change his view as to the le^al convSe- 
quence of those acts and dealings and draw a confcrary inference. 
Because he took one view of the fact« on one occasion and a 
directly opposite view on a ,subsequ('nt occas îon it does not and 
cannot, in my opinion  ̂ necessaiily follow that be has perjured 
himself by making contradictory statements. The (statements 
are contradictory only so far as the man’s conclusion or opinion 
on the facts goes. But the law does not punish a man as a per­
jurer becausc lie has changed his opinion. It is often a nice 
q.nestion what is enouo'h in point of law to constitute partition 
in a Hindu joint fanuiy and our Courts afford instances of cases 
where upon the same facts one Judge has held partition proved 
and another Jiid,o;o has held otherwise. When, therefore, a wit­
ness deposing on oath states on ono occasion that there was no 
partition and on another states that tliere was one^he must be 
presumed to b© statin^ mt a faei as to which there ciin possibly 
he no two views but his own impression of tho legal conse­
quences of the relations between the coparceners in a Hindu 
family.

So. far, therefore, as the contradiction attributed by the 
learned Sessions Judge to the two statements of the petitioner 
consists in the faeinm of partition, tho conviction cannot, in my 
opinion, stand. It is a well known rule of law applied by emi­
nent Judges to cases of perjury arising out of contradictory 
statements, that the Court dealing with them should not convict 
unleCi fi-dly satisfied that the statements arc from every point 
qf view irreconcilable, and if the contradiction consists in two 
sfcatement.s opposed io each other as to matters of inforenco or 
opinion ,on which a xnan may take one view at one time and a 
contrary yiew at another, there can be no perjury, unless he has 
oaoath stated/ac/Js on which his first statement was based and 
then denied t h o s e o n  oath ô i a subsequent occasion.

The questioni therefore, is whether, apart from the petitioner's 
contradictory statements as to partitioUj her has stated any fact in

(1) Mayne’ s Hiaclu tMVf p,
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his first depovsition which he denied in his second deposition. I, 
therefore, turn to the statements of fact contained in the first 
depoaitionj so far as they were made the subject of the charge. 
The first statement of fact then is:-— Dhondiram lives separate, 
fcom me/^ That statement is not denied but re-affirmed in the 
second deposition. The nest is ; I have only given him the 
cloth-shop That no doubt appears at first as if it were denied 
in the second deposition*, but there again it is not, as the depo­
sition shows, a denial that the cloth-shop had been, given to 
Dhondiram but a denial that no partition had taken place. The 
statement in the second deposition is :—"‘ It is not true as stated 
in the deposition in suit No. 429 of 1895 that only the cloth- 
shop had been given to Dhondiram and that no partition had 
taken place.”  The third statement of fact in the first deposition 
was ;— All the ancestral lauds are in ray possession and I 
manage thera/^ The statement in the subsequent deposition 
was :— is not true what I stated in my deposition in case 
No. 429 of 1895 that. . . . all tha immoveable property is in, my 
possession/'’ I cannot understand how these two statements are 
necessarily contradictory. In the first deposition the witness 
spoke of “ ancestral lands ”  only and stated that they were in 
his possession. In the second deposition  ̂he is asked about “ all 
the immoveable property a wider term than mere lands—-and 
he says “ it is not true that all the immoveable property is in 
my possession,’■* The ancestral lands may be in his possession 
and yet at the same time he may not be in possession of all the 
immoveable property but only of some, i.e., the lands. It is not 
found by the Courts below that the immoveable property con­
sisted only of lands. Moreover the second deposition show?s that 
the family had immoveable property besides lands. There the 
petitioner stated ;—“ Three fields and two debtors, the Jaghir- 
dar and the Deshpande, are joint. The house, &c.j is not joint.^  ̂
He had stated nothinir about ''the house, &c.” in his first 
deposition. .

The last statement which was made the subject of the charge is 
contained in the second deposition. It is as follows “  The 
land in dispute had came to my share.”

This is said to be contradicted by the Jietitioner^s previous
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statement;—*'All the ancestral lands are in my possession and 
I manage them. ”

But w here is the necessary contradiction between the two ? 

In th e foemer he is speaking of the land in dispute having fallen ; 
to his share  ̂ whereas in the latter he is speaking of that and the 
other lands being in his possession and manacjement. The two 
statements relate to two dilfei’cnt things—the former statement 
to his title  ̂ i.e., to tho land having fallen to hi.y shax’e at the 
partition; the latter to his possession, which is distinct from 
title. ,

But it was urged before us by the Government Pleader in 
support of the conviction that the petitioner hiniself had not 
attempted to reconcile the two statements, as if his failure to 
reconcile them is fatal to his case. It is the duty of the OoUrt 
to see whether the statements can be reconciled or not, The 
accused in a critninal case is merely on the defensive and urfess 
there is any positive admission of a fact by him, any omission on 
his part*to explain what indeed can bo explained without his : 
explanation shoakl not be pressed against him. When he states 
in his second deposition that what he stated in his first was not 
truê , he must be taken to have substantially mount that his 
denial of the relation of separated coparccnery between him and 
his brother was not true. That  ̂ as I have observed already, 
bears on the question whether they were divided or not in point 
of law. It is a matter of opinion and as such cannot be made 
the basis of a conviction for perjury.

Under these circumsfcanccs, I think, wo are bound to interfere 
in revision. The accused has been convicted by the lower Courts 

sole fact that his stateinents contained in his two 
As was conceded at the Bar by

the learned Government Pleader before tis, there is no evidence
beyond the statements charged to supporfc tho conviction and 
none has been relied upon by the Ooiirts below. The sole and 
whole question is-^are the statements forming the subject of the 
charge so contradictory that one or the other of them mast be 
necessarily false ? The answer to that question depends upon the 
construction, to be put upon the two deposjfeions from which the
statements aie taken and their eonstmetion, as indeed the

upon the 
depositions are contradictory.
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construction of any document, is a question of laWy not of fact. 
To say that the two Courts ha ve found upon facta is to lose sight 
of the common rule of law that where you have to construe a 
document or documents to infer a fact, the construction is one 
for the Judge, not for the jury; ana in the present case, the 
evidence of perjury solely resting upon the interpretation of the 
accused’s depositions and a correct interpretation o£ them 
showing no necessary contradiction between the two statements 
charged as contradictory, in my opinion, there is no legal 
evidence to sustain the conviction. In other word?, there is no 
evidence to go before a jury. My conclusion that the conviction 
in this case must be set aside by no means involves a departure 
from the practice of this Court which is as a general rule 
not to interfere in revision with findings of fact basetf upon 
appreciation of evidence by a lower Court. It is not correct to 
say* that the law as laid down in the Criminal Procedure Code 
gives us no power to go into evidence in revision. We 
have the power, hwi this Court has as a matter of practice 
held that it will not go into evidence as a rule, but will interfere 
'only under special circumstances or where there is an error of 
law. The analogy drawn from second appeals in civil cases is 
beside the question when we are dealing with a criminal case 
in revision. But however that be, I :.'oeeed in this case upon the 
well recognised principle that there is an error of law where a 
lower Court in convicting an accused person has misread a 
document or documents.

For these reasons, deeming it unnecessary to consider the 
other point of law raised by Mr. Branson, I am of opinion that 
the conviction and sentence must be set aside and the accused 
acquitted,

A s t o n , J. :~ I  find myself in the unfortunate position of 
"being unable to concur.

We are asked to disturb in revision a finding of fact arrived 
at by the Magistrate and also by the Sessions Judge. The rule 
of practice which ordinarily debars us from reopening questions 
of fact, when no appeal lies_, except on some ground of law and 
in order to remedy a clear miscarriage of justice has been often 
affirmed. See the remarks of Jardine, J., in Qimii-JEmpresa v.
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CJiagan̂ '̂̂ . The question \yhether we are to cksparfc from that 
rule when no very exceptional grounds exist, and on no fixed 
principlcj seems to me one of importance.

If we suffer exceptions to swallow this rule we shall he 
granting’ the second appeal which the Legialature forbids; and 
we must entertain such appeals by way of revision under dis­
advantages so serious that it may well be doubted whether we 
are likely to arrive at a nearer approximation to the truth than 
that arrived at by the Oourts below*

There exists an inevitable tendency in such necond appeals/ 
to eliminate the advantage which tlie party on tlie aide of truth has 
and to which that party m justly entitled  ̂ from the demeanour : 
of witnesses, from the mode in which any attitude is taken: 
up or changed  ̂ and from tlie local colour and unrecorded minû  
the which give a liavour to evidencoj a llavoxir which beeomea 
imperceptible in sccond appeal. In the endeavours to remedy a ; 
particular miBchief; a larger evil bccomos thus inti’oduced. The 
further the trial oi: issues of fact is removed from the TQa\ venm 
and the more desperate the situation  ̂ the greater the risk of 
recklessness in the instructions upon which a C()Urt is asked to 
disbelieve witnesses who may happen to bo truthful; and 
the tendency increases to treat the evidence of witnesses 
who happen to be in fact trustworthy as if they arc unwoi'thy of 
credit tinle.ss corroborated to the extent that is looked for in the 
testimony of cfiminal accomplice'll. The apprehension thus 
engendered and.the discouragewont caused to (already reluctant) 
witnesses of facts to give cvideuco must constitute a serious 
hindrance to the administration oi' justice.

A  pourt of appeal has to contend with such disadvantages, 
but in a lesser degree, and it does so in pursuance of a duty 
imposed by the law. A  Court of reviaion which undertakes a 
fresh adjudication aa to the facts when no appoal lies, undertakes 
a self-imposed task under condiiiona far less favourable to the 
ilucidatioa of the truth than those which exist in a local tnbunal. 
Eoreovcr the truth being often known to a much wider circle 
than the parties and -witnesses themselves the effect of a

„(!)' '<1660)14 ,Bom, 83X at ,p,
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mistake in estimating the truth is not confined to the mere mis­
carriage of ju.stice in a particular case. The effect is more far- 
reaching

I will therefore state at greater length than would otherwise 
have been necessary my reasons for holding that the present 
case is not one calling for the interference of a Court of revision.

On the 3rd Decemberj 1896, the petitioner Bankatram 
Lachirara Marwadi as a party witness in suit No. 429 of 1895 
in the Court of the Subordinate Judge of Shevgaum said on 
solemn affirmation

‘'Bhondiram lives separate from me. I have only given 
him the clofcli-shop. There is no partition. All the ancestral 
lands are in my possession and I manage them/^

On the 23rd March, 3 901, as a witness in suit No. Ho of 
1900 in the same Court he said on solemn affirmation - 

“  I am plainfciff Dhondiram’s elder brother. We live separ­
ate > It is 13 or 14 years back our partition took place. Myself 
and Dhondiram divided in Shake 1808 or 1809 (A.D. 1886 or 
1887), Dhondiram was aged 12 or 13. Dhohdiram manages his 
estate since partition. It is not true what is stated in my 
deposition in case No. 429 of 1895, that only cloth.shop was 
given to Dhondirara, that no share was given to him and that all 
the immoveable property is in my possession. That the land in. 
dispute had come to ray share. That it is true which I  have 
stated that Dhondiram separated before 12 or 13 years and all 
division of the property was made/^

The First Class Magistrate Mr, Mirikar, who tried the case, 
convicted‘the petitioner under an alternative charge, in which 
tlie above statements are set out, being convincedj on the evidence 
adduced, that in one or the other of the said two judicial pro­
ceedings the petitioner had intentionally given false evidence by 
making a false statement which he knew to be false.

In coming to that conclusion tlio Magistrate based his deci­
sion upon the evidence summarissod in his judgment. It will be 
observed that this evidence is not confined to any apparent irre« 
concilability between the evidence given by the petitioner on . 
the two occasions. , ^

The evidence included the further statements of the peti­
tioner himself when full opportunity was afforded to him to

1904
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190i. roeoncile his confct’adictory depositions. The Magistrate took 
into eonsideratioa the circumstances midei’ which petitioner 
gave hia evidence in ea*ch of the two civil suita as the Magistrate 
was entitled to do, for as remarked in Edgin'̂ tQ% v. FUmnanncê )̂ 
cited quite recently in a decision ot‘ this Oourtj the history 
of a case is to be looked to in testing the truth or i'alnity oc 
animus of a statement.

Moreover the petitioner’s pleader had at the trial strongly urged 
that the proviso to section 132 of the Evidence Act (I of 1872) 
applies to the facts and circumstances of the case, a contention 
whicli is wholly irrelevant ifc’ the petitioner did nob incrirainate 
iiimbelf by the answers he gave in his depositioa in the latter 
suit.

The Sessions Judge came to the conclusion that it is clear 
that by his statements in the earlier suit the petitioner intended 
it to be believed that no partition of property had taken place 
between himself and his brother Dhoudirani, whereas in his 
statement in the later suit he intended it to be believed that a 
partition had taken place 13 or 14 years previously*

So viewing the general purport of the statements of peti­
tioner on the two occasions he points out that the accused has 
not attempted to reconcile tliem and considers it is not possible 
to reconcile them. It may be presumed that the Sessions Judge 
meant' irreconcilable as they siafid, becauso it is difficult to 
aonceive how any two contradictory statements can possibly ba 
irreconcilable if the same words used in each are treated as used 
in a diferent .sense in each statement. The Sensions Jndge goes 
on to say, ‘ 1̂ therefore consider that on© of those statements 
daust be false to the aceused^s knowledge and thM he miM ham 
made the false statement mUntionaUy.̂ ^

That is clearly a finding of fact. Even if that finding had 
been based upon the contradiction between the depositions of the 
acctivsed no question of comtruction of documonts would arise/ 
for the depositions are merely the judicial proof of the oral evid* 
et\ce given by the petitioner in the two judicial proceedings 
referred to ia the charge, But/as already pointed out  ̂ that 
fmding of fact that the petitioner in one or^other of the said two

m (i88r>),29 ciu i \
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civil suits intentionally gave false evidence is based not only on 
the j)rm d facie contradiction in portions of petitioner^s depo­
sitions set out in the charge, but also upon, other evidence 
recorded. Whether that finding of fact is supported by the 
evidence is a matter of appreciation of evidence.

It is only in very exceptional cases that this Court sitting 
as a Court of Revision deals with questions of evidence, and dis­
turbs or supplements the finding of a lower Court on a c[uestion 
of fact— Q,v>een-JEmpress v. SJiekh Sa/iei It will
do soj in the interests of justice, where the inquiry in the lower 
Court has been faulty— Kobin Krishna v. Rassicle 
See jBMmo Jivaji v. M tilji DayaP’K

Section 439 of the Criminal Procedure Code provides that 
the High Court in revision may (subject to certain limitations 
not necessary now to be dwelt upon) in its discretion exercise 
any of the powers conferred on a Court of appeal. 'The inter­
ference of the High Court in revision is not therefore limited to 
matters of law | but it is fully competent to this Court to enter 
into matters of fact if it thinks fit. On the other hand it is not 
bound to go into evidence if-it does not think fit, and the question 
is where should it exercise this discretionary power and where 
not. Clearly the mere application of a party to examine the 
evidence in any case would not be a sufiicient ground for doing 
so. Section 440, which makes it optional with the Court in. revi­
sion to hear parties or their pleaders, renders this quite clear. 
Indeed, were it otherwise, there would virtually be a second 
appeal on facts in every case in which the parties came up to 
this Court. This we do not think the Legislature could have 
intended. There must appear upon the face of the judgment or 
order complained of or of the record some ground (which need 
not always be a ground of law) to induce this Court to think 
that the evidence ought to be examined in order to see that there 
has been no failure of justice. Where there is no such ground  ̂
the practice has been to limit the interference in revision to 
matters of law,’  ̂KesJiai CMmder "Roy v. Ahliil where the

1904.
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1904. eases o£ Nobm Krishna Mooherjec v. Unssich halt Lahâ '̂ } 'Reid v. 
MiBJiardson̂ '̂̂  ; Queen-'Mnijoress v. Saheh Badnidin̂ '̂> j Bkmaoo 
J ivafir Mtdj'i Dayal^^  ̂ &Tnd Queen-Empress v. Ohagan Dayaramk̂ '̂  
aro cited as authorities for the above view of the law and 
practice.

The actual words used in section 489 of the Criminal 
Procedure Code (V of 1S9<S) are “ the High Court may in its 
discretion exercise any of the powers conl'orred on a Court of 
appeal by sections 195j 423̂  426̂  427 and 428 or on a Court by 
section 388 ”  In none of these cited scotiouH is any power 
conferred to re-open findings of fact, but it may bo inferred that 
the powers actually conferred by tlieye Kcctions are to be 
exercised in aecordauoo witb  ̂ and subject to, tlie other provisions 
of the Code. It is section 418 which enacts that An appeal may 
lie on a matter of fact as well as a matter of law, except whore the 
trial was by jury^ in wlxich case the appeal shall Mo on a matter, 
of law only/^ thus by implication conferring on an Appellate 
Court a power to re-open findings of fact. One of the questions 
which arises in construing section 439 of the Code is whether 
a concarrent fmdiii" of fact by two differont Coarfca stands on a 
lower footinji than a finding in a trial by jury and whether the 
LejiiBlature could have intended tltat such a concurrent finding, 
where there i.'3 ovidcnce to .mstain it, shoidd be disturbed by a 
CovU't of rcviBion, For it has always been conceded that the 
re visional jurisdiction conferred by section 430 of the Code is to 
be exercised with duo regard to the other provisions of the Code 
which forbid a second appeal.

The limits within which this Court will oxercisc ifc« discretion 
to diBturbing a ̂ finding of fact on niore appreciation of 

evidence were long ago pointed out. In Queeu’- ’Bmprsss v, 
BfisM Saheh Badrudiû '̂* ICombali, J,, remarked in the course 
o£ the argument; Our rule is that in cases in which there is 
no appeal we do not weigh the evidence or disturb the Magis- 
trate ŝ finding. If we did so, we should bo giving the appeal 
forbuiden by law. Under the old Code wo did not deny that

:iX(1884) 10 Cal. 1047.
(1S87) 14 C«a. 801. 
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we had the power of going into the evidence  ̂hut we invariably 
refused to exercise ifc, save upon a question of law, that 
there was no evid.euce whatever to sustain a conviction ; and 
the judgment in that ease says ;— The question with which we 
are now concerned  ̂ is whether the circumstances brought to our 
notice in the present case are such that we oughts in. the exorcise 
of our discretion, to reverse the convictions of the two accused on 
the ground that the evidence does not support them. Hitherto 
we have refused, and we shall continue to refuse, save on very 
exceptional grounds, to exercise that discretion.”

Where the question before this Court exercising its powers 
of revision under section 439 of the Criminal Procedure Code 
is one of appreciation o£ evidence, the rule of practice adopted, 
so far as I gather from the decisions and from such experience 
as I have obtained on this Bench, is to refuse to disturb a 
conviction when there is legal evidence, oral or documentary, 
to sustain i t : and I understood Mr. Branson^s arguments to be 
directed to show that there was some error in law in the trial 
and that the conviction was for one reason or another illegal.

It was contended that even though a person may have 
clearly given false evidence intentionally in one or other of two 
depositions made by him, he cannot, under the provisions of the 
Criminal Procedure Code, be successfully prosecuted unless it 
can be established in the affirmative on which of the two 
occasions his evidence was false.

The case o£ Qneen-Empress v. Mugapâ '̂̂  decided by a Full 
Bench (without any argument at the Bar) was citcd as authority 
to show that in such circumstances an alternative charge cannot 
be framed. This use of the ruling in that ease invites two 
observations. First, it was intended to apply where there is no 
other evidence but the contradictory statements. Secondly, that 
decision was passed before the Code was amended by Act V  of 
1898 and dealt with the contradiction between statements made 
to a Police officer making an investigation under section 161 
and statements made in a Court of justice.

Under the Criminal ProceAire Code then in force a witness 
examined orally by a Police officer was bound to answer truly

(̂) (1893) 18 Bom. 877*
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and being tlins "bound by an express provision of law to state 
the truth (section 191, Indian Penal Code) prosecutions became 
common for giving false evidence when a witness contradicted : 
in Court a statement he had made to the Police.

Such prosecutions came deservedly into disrepute because tney 
were calculated to deter persons who had designedly or carelessly 
made incorrect statements to the Police from speaking the truth 
in Court. The ruling in Queen'Mmjoress v, M%gajoa^  ̂ dealt with 
such a prosecution. The law has since been altered  ̂ the word 
“  truly is now omitted in section 1 6 1 , Criminal Procedure Codej 
and the following illustration is added to section 236 ; —

“ (Jj) A states on oath bofore tlio Magistrateftliat he saw B hit 0  with a club. 
Before the Sassions Court A  states on oath that B nover hit C. A may be 
charged in tho alternative and convicted of intentionally giving false evidence, 
although it cannot ha proved which of these contradictory statomonts was falsa.”

Mr. Branson contended that this is an “  inapt ”  illustration 
and does not alter the effect of the section 236 which, according 
to his agrumetit, does not authorise an alternative charge in such 
a case. But if this is so, the Legislature would presumably have 
amended section 236 itself instead of merely adding the 
illustration quoted.

Section 236 is as follows :— If a single act or series of acts is 
of such a nature that it is doubtful which of several offences the 
facts which can be proved will constitute, the accused may be 
chSrged with having committed all or any of such offences, and 
any number of such charges may be tried at once ; or he may be 
charged in the alternative with having committed some one of 
the said offences/'

It was argued that the series of acts here contemplated 
must be a series of connected acts. The section does not say so ; 
and a series of acts may be a series of disconnected acts or soriea 
of connected acts. Then it was said that “ several offences 
means offences not of the same kind.

"VVe are dealing not with section 72 of Indian Penal Codej where 
the “ several offences to be specified in an alternative judgment 
may well mean offences not of the same kind, but with the

Cl) (1893) 13 Bom* 877*
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provision of the Criminal Procedure Code as to joinder of 
cliarges.

Even tlie distinct offences contemplated in section 233 of the 
Criminal Procedure Code may bo offences of the same kind as 
may be seen by reference to section 234, for it is only when three 
distinct offences are of the same kind and committed -within the 
space of twelve months, that they can be charged and tried at 
the^ame trial except in the cases covered by sections 235,236, 239.

A  finding that A has committed murder by administering poison 
to B, or stabbing him, or by drowning him, is not an alternative 
judgment under section 72 of the Indian Penal Code, bat a 
judgment that A has committed one offence of murder by one or 
other of the said three different acts.

So a finding that A has committed the offence of intentionally 
giving false evidence in one or other of two depositions absolutely 
contradictory and unexplained is not an alternative judgment 
under section 72 of the Penal Code, though if a separate charge 
were framed in respect of each of the two depositions, [there 
would be several offences charged within the view of the Crimi* 
nal Procedure Code and the judgment might then be alternative 
within the view of the Criminal Procedure Code. Whether 
the prosecution elected to proceed upon one charge framed 
alternatively or upon two separate charges would be a matter 
of form as long as section 236 remains in the Code, but if that 
section be eliminated the remaining sections as to joind^- of 
charges would create difficulties especially if there happen to 
be an interval of more than a year between the two depositions.

The addition of illustration (5) to section 236 of the Aet V of 
1898 seems to show that in the view of the Legislature section 236 
removes those difficulties, a view in accord with the Pull Bench 
dicision of the Culcutta High Court as far back as 1874 in 
Queen v. Mahomed Iloomayoon SliavP-K 

A conviction is therefore in my opinion legal on an alternative 
charge of an offence under section 193 of the Indian Penal Code* 

Then it was argued that the statements set out in the charge 
from the two depositions are ^ ot absolutely irreconcilable and 
therefore the conviction is bad in law.
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1904 That argument I understand to be based upon the decisions 
in Queen v. Bidu Nos/î ô ^̂  and Queen-Empress v. 
and more especially upon a remark of Duthoit, J., in Queen- 
Bmjpress v, Ohile0'  ̂ : “  Every possible presumption in favour 
o£ a reconciliation of the two statements should be made, and it 
must bo found that they are absolutely irreconcilable before a 
conviction can bo had upon the ground that one of them is 
necessarily false/’ That remark occurs in an exhaustive 
Judgment in which Duthoifc, J., sets out the grounds for his 
opinion that under the law of British India, it is not necessary 
that the charge should allege which of two contradictory 
statements upon oath is false, but it is sufficient (unless, indeed, 
some satisfactory explanation of the contradiction should be 
established) to warrant a conviction of the offence of giving false 
evidence to show that an accused person has made one statement 
upon oath at one time, and a dircctly contrary statement at 
another/^i^^

That being the view of the law of British India which that 
elaborate Judgment upholds, a view which the Legislature as 
already shown has sought to affirm by adding the new ill. (5) to 
section. 236 of the CriminalProcedure Code (Act Vof 1898), it must 
beobviouathatwhenDuthoifc, J., said “ every possible presumption 
in favour of a reconciliation between the two statements should 
be made, ’̂ he did not mean to imply that it is any part of the 
dutj of a Court of first instance (and far less of a Court of 
appeal or revision) to supply, ab extra, an explanation which the 
accused himself has not suggested, or an intention or knowledge 
whicK the accused has not claimed.

Section 106 of the Evidence Act (I of 1872) cnacts that
when any fact is specially within the knowledge of any 

person the burden of proving that fact is upon him, '̂ and ill. (a) 
to that section runs; when a person does an act with some 
intention other than that which the character and circumstances o! 
the act suggest, the burden of proving that intention is upon him/^

meaning plain I  may refer to the ordinary rule 
|ti section 114, Evidence Act, ill. (a), that a Couxt may presume

(1) (1809) 13 Ueng, h. K. 825 (f. n).
(2) (1885) 10 Boias IM .

C3) (188477 All, M, p .  63. 
(Ar (1884) Ibia, T). 46.
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that) a man who is in possession of stolen goods soon after the 
theft is either the thief or has received the goods knowing them 
to be stolen nnless he can account for his possession/^

But if an accused person in such circumstances were to offer 
no explanation and say he had none to offer, and a Magistrate 
were to convict him it would surely bê  to quote words used by 
Sir Baines Peacock in Q̂ ueen v. Mmsamut Zimeenmp-'  ̂ trifling 
with the administration of justice for an appellate or a 
revisional Court to reverse the conviction because the Magistrate 
had not taken into consideration some explanation not suggested 
by the accused but within the bounds of possibility, such as that 
the accused may have been hypnotised and the stolen property 
surreptitiously introduced into his pocket.

What the Court has to consider is the evidence *and any 
explanation the accused may offer, not every possible explanation 
which ingenuity may imagine after the trial is over.

So in a trial for perjury when the course is adopted of framing 
a charge containing contradictory statements of such a nature 
that they, when taken in combination, disclose according to the 
prosecution the specific offence of intentionally giving falge 
evidence, “ it must be matter of evidence whether the contra­
dictory statements contained in the charge are ^er se so 
irreconcilable that one of them is necessarily false, and also that 
the prisoner in making them intentionally spoke falsely in 
regard to one of them. This it is the province of the jury or 
Court to determine —per Morris, J., in Queen v. Mahomed

At such a trial it is of the utmost importance that the 
accused should have every possible opportunity of explaining 
the statements in question, and of showing that the alleged 
contradiction does not really exist'”—per Strachey, C.J., in 
Q,iteen-Bmpre8s v. Furan^̂'̂ —and any evidence as to intention or 
knowledge and any explanation offered will form part of the 
evidence to be weighed and appreciated by the Court which 
tries the case and, where an appeal lies, by the appellate Court.

(1) (1S66J G W . K. 65 at •). 68 (Cri. Eul.). (2) (1874) 13 Beiig. L. B., p. 835.
(3) (1899) A11. W . N. 39 at p. 40,

1904.
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1904 In Queen-Empnss v. Weddecbnrn, J., cited Q%ee% v,
Bidu NosJiyô '̂̂  as laying down the principle that in charges 
founded upon supposed contradictory statements every presump­
tion in favour of the possible reconciliation of the statements 
innstjbe made/' But in that Bombay case the Court was dealing 
with the question whether the impugned statements taken as 
they stood, in their ordinary meaning, were absolutely contra­
dictory and it came to the conclusion that so viewed they were 
not contradictory.

In Queen v. Bidu Noshjô '̂̂  the Court was dealing with 
supposed contradictory statements without explanation or 
e v i d e n c e / extra, to show that the words used were used in 
other than their ordinary sensej or that there was no such 
intention or knowledge as the law requires. The statements 
were therefore examined as they stood to see whether as they 
stood they were so absolutely contradictory that it was 
impossible that both should bo true; and it was in regard to 
such an examination that Markby^ J., observed : "  it is of course 
plain that before a prisoner can be convicted of perjury on the 
groand that he has made two contradictory statements without 
ascertaining which of the two is true, and which is false  ̂ every 
presumption in favour of the possible reconciliation of the 
statements must be made/^

Bemembering the sort of prosecution for which the above 
principle -vvas laid down and bearing also in mind that it follows 
from the very definition of the offence of giving false evidence 
(sections 191, 193 of the Indian Penal Code) that oven where 
the statements charged are se irreconcilable or absolutely 
contradictory, the accused cannot be convicted if he can satisfy 
the Court by evidence or credible explanation that neither 
statement was false to his  ̂knowledge or intentionally false, 
the only question which now remains is whether there is 
evidence on the record to sustain the concurrent finding of fact 
o£ both the lower Courts that in one or the other of the 
depositions quoted in the charge the accusecF intentionally gave 
false evidence. That in fact is4he true issue. Looking to the 
evidence before the Court of first instance already discussed in

W aS85) \a 12i ftt p. 130. (2) (1809) 13 Bong. L. p. 330 [f. ».)•
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the Magistrate’s Judgment ifc is impossible to say that this issue 
was decided merely upon the contradiction between the 
impugned statementsj or to say that there is not evidence to 
sustain the Magistrate’s finding.

That being so and the question before us being really one 
o£ appreciation of evidence, it would be in accordance with the 
practice of this Oourtj, as I understand it̂  to refuse to interfere as 
a Court of revision  ̂ ond I would accordingly decline to interfere. 
Bub if we are to go into the evidence, then I would say that 

upon the evidence in this case there is in my opinion no room 
for reasonable doubt that the petitioner did in one or the other 
of the depositions quoted in the charge intentionally give false 
evidence.

I do not attach importance to the fact that the term all 
the ancestral lands in one deposition is changed to ‘^all the 
immoveable property” in the other, the accused did not himself 
give any significance to thisj when reiterated opportunities for 
explanation were given. In 1895 he says explicitly ; there is 
no partition; in 1901 he says : “ it is 13 or 14 years back our 
partition took place; myself and Dliondiram divided in Shake 
1808.’  ̂ In 1895 he says explicitly : I have only given him
(Dhondiram) the cloth-shop in 1901 he says equally explicitly ; 
“  it is not true what is stated in my deposition in case No, 429 
of 1895 that only cloth-shop was given to Dliondiram ”  ; and 
further : “  Dhondiram separated before 12 or 13 years and all 
division of property was made/'

Confronted in 1901 with this contradiction he does not 
suggest that he was using the same words in different senses, or 
attempt to explain; on the contrary he says plainly that his 
earlier evidence was untrue.

There are the depositions themselves which by their tenor 
show with what intent the impugned statements were made on 
each occasion. When further opportunities are given, ia the 
course of the cr^iiial prosecution, for explanation, he twice 
reiterates (loth May and 5th August, 1903) that he has no 
explanation himself to offer. *

It is unnecessary therefore to pursue further the evideji(je 
discussed in the Judgment of the Magistrate,

B 755—4
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The Judges having thus diffefcd^ tlie case was referred to 
Jenkins  ̂ under section 429 of tlio Criminal Procedure Oode..;

Branson with Qangaram B. Rele for the applicant (accused) 
Wrong construction has been put upon the depositions of the 
accused. Even in his first deposition he says that he was divided 
from his brother Dhondiram. There was no division by metes 
and bounds. The three brothers divided the property according 
to their convenience. Furfcher, the whole of the property was 
not divided because the accused distinctly says in his second 
deposition that two debtors and some property, which could not 
be partitionedj were kept intact. It was very hard upon the 
accused to ignore the fact that a long time had elapsed betweeii 
the two depositions and that during the interval circumstances 
might have occurred which brouglit about a change in his opinion: 
as to the state of things at two diilercnt times,

The second deposition does not, as is apparent from the way 
it has been recorded, represent the real state of affairs. In that 
deposition the accused is referred to his first deposition and is 
made to say something which, he never said in his first deposition. 
There is-no warrant in law to support such a course.

Great stress has been laid, upon the inability of the accused to 
explain away the alleged inconsistencies in his depositions. But 
there is ̂  an explanation ,in the depositions themselves. If the 
two depositions be read together as a whole tlio apparent 
discrepancies vanish away. Our case has been prejudiced by 
selecting stray passages from the two depositions and comparing 
them together for making out the discrepanoics. If there are 
apparent discrepancies, it is the duty of tho Court to see whether 
there is anything in the case which can explain them. A.n 
accused person cannot be convicted simply on the gfound that he 
is not able to explain the contradictions in his depositions. He 
can be convicted only if the discrepancies are in no way recon« 
cilable.

Admitting for the sake of argument that^io two depositions 
contain contradictory statements,,i still we contend that tliere was 
no necessity in the earlier suit to put questions with respect to 
partition The questions were utterly irreFovant to the pleadings. 
Therefoie it was not necessary to institute a comparison between
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the two depositions,: Starling^^ Criminal Law, p. 242. Thus if 
tlie first deposition be eliminated, the second deposition stands 
hy itself alone, and then there would be nothing on the record to 
show that it is false.

Further, to support the conviction of the accused some other 
evidence is brought on the record. But that evidence was 
inadmissible and it was highly irregular to refer to it. The 
evidence consists of two statements made by Dhondiram and 
Shivnarayan, the brothers of the accused, in the trial against 
Dhondiram. There are two other Exhibits, one of them is a 
statement made by the accused which is in no way material to 
the present inquiry and the other is the joint written statement 
filed by the accused and his brothers in suit No. 429 of 18,95. 
It is impossible to understand the object with which the written 
statement was brought on the record of this trial. The members 
of a family may be divided still there is nothing to prevent them 
from filing a joint written statement.

The Special First Glass Magistrate who tried the case has 
observed in his judgment that the accused has been entrapped 
and. that the complainant is not the real prosecutor but there are 
some other persons behind the scene.

Our next contention is that the alternative charge cannot be 
sustained. Section 236 of the Criminal Procedure Code contem­
plates ofiences arising out of a single act or a series of acts. In 
the present case the two depositions were not given in the same 
suit and were not given at times which governed a series of acts. 
They were given in two different suits, which were brought by 
different parties, with respect to different causes of action. 
Section 236 is, therefore, not applicable and the illustration to 
that section is not in accord with it. Our contention is fortified 
by the ruling of the Full Bench of this Court in Quecn-Empress

Mug

Mdo Ba'idditr Kirtihar (Government Pleader), for the
Crown ;-*-The statements embodied in the charge clearly show 
that they are discrepant, and there is no explanation offered by

Emjekob
w,
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(1) (1893) 18 Bora, 377.
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fclie accused with respect to tliem tliougli lie was called upon by 
the Magistrate to do so.

[J enkins, there are discrepancies they are merely
apparent and the depositions, when read together^ clearly explain , 
them away. Even in his first deposition the accused says that 
he was divided from his brother Dhondiram.]

The Magistrate has relied upon some oilier evidence to support 
the conviction. There are his own statenocnta which incriminate 
him. They clearly show that he is not a man who tells the truth. 
The ruling in QueeU'Erdpras v. Mugapa'̂ ^̂  was relied on but 
it is not applicable because one of the statements therein was 
made before a police officer.

[JenkINSj CJ, That is a ruling of the 'Full Bench of this 
Court and I am bound by it.]

Jenk ins , G. J. ;—The accused, Bankatram Lachiraro, having 
been convicted under section 193 of the Indian Penal Code of 
giving false evidence in a judicial proceeding, and sentenced to 
imprisonment and a fine, has applied to this Court in revision. 
In con'sequence, howevei', .of a division in opinion on the part of 
the Judges composing the Bench, before whom the application 
was heard, the case has been laid before me as provided by 
section 439 of the Criminal Procedure Code,

The charge is based on the allegation that in two depositions  ̂
one given on the 3rd of December, 1890, tbe other on the 23rd 
of March, 1901, the accused has made contradictory statements, 
and the case of the prosecution is that, on that ground, though 
it cannot be proved which of those alleged contradictory state­
ments was false, the accused's conviction should be upheld.

To convict an accused of giving false evidence it is necessary 
to show not only that ho has made a statement which is falsê  
but also that he either knew or believed it to bo false or did not 
believe it to be true.

It has been said by very high authority, and the remark has 
tnatiifest application to a case where, as in the present, it is 
sought to establish guilt solely on eontradiefbry statements^ that

18 Boto, S7 7 #
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although you may believe that on the one or the other occasion 
the prisoner swore what was not true, it is not a necessary 
consequence that he committed perjury ; for there are eases in 
which a person might very honestly and conscientiously swear 
to a particular fact from the best of his recollection and belief, 
and ft'om other circumstances at a subsequent time, be convinced 
that he was wrong, and swear to the reverse, without meaning to 
swear falsely either time.’ (̂̂ )

It is clear therefore that one must approach a case resting’ 
merely on supposed contradictions with the greatest caution, 
and more particularly where, as here, a number of years inter­
venes between the two statements. In this case there is an 
additional occasion for caution in the motive and origin of this 
prosecution as described by the Magistrate, who says com­
plainant’s conduct in the case could not but attract notice. He 
is an illiterate and ignorant peasant and seems evidently a 
tool in the hands of designing persons ill-disposed to the accused. 
The present case seems to be one got up from spite and accused 
well entrapped, unconscious of the dangerous net laid out for 
him” . ,

The accused, it is said, belongs to the Mar wadi class ; but 
whatever he may be, he is entitled to demand that he shall only 
be convicted of an offence under the Penal Code on legal evi-< 
dence. What then are the proofs on which his conviction rests ?

The two statements are set out in the charge in the follow­
ing terms

-FiVs? stat&mmi.— “ Dliondii'iim lives separate from me, I  have only given liim 
tlie oloth-sliop. There is no partition. All the ancestral lands are iu my pos­
session and I mauag’a them.’*

Second statemeni.— “ I  am plaintiS’s older brother ” (plaintift’ is Dhoiidiram)- 
“ W e  live separate. It is 13 or 14 years back oiir partition took place. Myself 
and Dhondiram divided in Shahe 1808 or 1809. Dhondiram was aged 12 or 13* 
Dhondiram manages his eatate since partition. It is not true what is stated in my 
deposition in case Ho. 4i29 of 1895 that only the cloth-shop was given to Dhondi­
ram ; that jio share was given to him and that all the immovable property is in 
my possession ; that the land in dlsputi? has eome to my share/' “  That it is irne 
■what I  have stated that Dhondiram separated heforo 12 or 18 years and all division 
of the property was made.”*

EfllPEBOB

Baneateam
L a o h ib a m ,
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(1) Per Holroyd, J., in i?. v. Jae Jcm i (1823) 1 Lewlu C. C. 270.
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In the opinion of both the lower Courts tlie.se statciiionts 
were so contradictory as to be incapable of reasonable reconci- 
liation.

It is common gTouiid that in the second statement the 
accused made out that there had been a partition between him 
and his brother Dhondiram. Turning then to the first statement 
as set forth in the charge  ̂we. find tlie following words placed in 
the accused’s mouth ; “ there is no partition/^ Here then, says 
the prosecution, is an irreconcilable contradiction, here are the 
undoubted proofs of guilt.

But to judge of the true meaning of any single phrase it is 
necessary to see what the accused said in the rest of his 
deposition; for perhaps there may be found that which will 
throw a fresh light on the words which form the subject of the 
charge. Yet I cannot find in the judgment of either of the lower 
Courts any trace of such an investigation; I say tliis because I 
fail to see how the rest of the depositions could have been read 
without its at once becoming apparent that an erroneous 
construction had been placed on the aecused^y testimony in the 
earlier deposition.

]^ow going back but a few sentences earlier in the iirst state­
ment than those on which the prosecution roly I  find this is 
what the accused said on that occasion:

“ I  bqcaaic divided from Dhondiram. Tliero was tio docunseut inado witli 
raspoct to jjartition then. My brotlior BLivnai’Hj'iHi booamo dividud al)Out ton 
years ago. On tliat occasion also iliero was no douumont laado with raspoot to 
partition. No memos., &c., were uiado ralating to the property, Dhondiram 
lives separate from me, I  have only given him a clofch«shop. No divisions (t. c., 
allotments of shares) have hoen made. Hama Dhagya is my debtor, 

’Cross-examination; I  myself am in possession of all anoostral lands and 
manage them.”

This translation is approved on both sides and contains the 
so-called incriminating passage.

This then is the deposition from which, according to the 
Sessions Judge, it ia evident that the accuscd intended it to 
be believed that no partition of̂ , property had taken place 
between himgelf and his brother Dhondiram.’^

So far from the deposition evincing the iCitention imputed to 
it, in my opinion it points emphatically the Other w ay: there is
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a distinct assertion of division from Dliondiram and of division 
from ShivnarayaUj followed by the statement that Dhondiram 
lives separate from him. Here is the clearest statement of a 
partition. While the statement ascribed to the accused, There 
is no partition/^ manifestly does not bear the meaning that has 
been placed on i t : the proper rendering is No divisions 
allotments of shares) have been made/  ̂ and I say this not only 
because that has the approval of the Court interpreterj but also 
because it is obviously demanded by the context.

The meaning of the passage taken as a whole is obvious; 
it is that there has been a divisionj that is a parfcitionj though 
there is no document evidencing it, and no partition by metes 
and bounds has been'effected. Whether this statement is true or 
false is not shown  ̂ and in the circumstances is immaterial: the 
point to be kept in mind is that the conviction of the accused 
proceeds wholly upon the assumption that there is in this 
deposition a negation of partition  ̂which is contradictory of the 
assertion of partition contained in the second deposition. I have 
shown that there is no warrant for the assumption  ̂ and with 
it the justification of the conviction so far as it rests on it 
completely disappears. The Magistrate seems to have seen a 
contradiction between the statements All the ancestral lands 
are in my possession and I manage them ”  on the one hand and 
what the acccnsed has stated in his second deposition on the 
other. It therefore becomes necessary to examine the sccond 
depositioiij, and when that is done it will be seen that there are 
omitted from the charge portions of the deposition which 
materially affect those included in it. Thus we have this 
sentenceIt is 18 or 14 years back our partition took place 
this might be taken to indicate a complete partition by metes 
and bounds, but the next sentence  ̂ which is omitted from the 
charge  ̂ shows this is not bo, for there it is said Three garden 
lands and two debtors, Jahagirdar and Deshpande  ̂ are left 
joint/^ showing that there was not a complete partition.

Then I feel bound to refey to another portion of the deposi­
tion for the purpose of showing the unsatisfactory materials on 
which the convictio:a is based. It runs as follows:—"What is 
stated above, vw., that it is 12 or 18 years since Dhondiram was

Emp-beob
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separated and all was partitioned out to him is tinio ’■* i now tlie 
accused never liad said this; he had made the statement to 
which I  have ah’eady referred as pointing to an incomplete 
partition; yet this is a part of that on which tlie conviction was 
based. The deposition then proceeds as follows :— Only the 
cloth-shop was given to Dhondiram (on partition). What is 
written in my deposition in suit No. 429 of 1895  ̂ that no 
partition took place,, that all immoveable estate is in my pos­
session is not true/’

33iit here again the accused had never said in his earher 
deposition what is here ascribed to him; I have already pointed 
out that so far from alleging that no partition took place, he, 
distinctly says that he became divided both from Dhondiram anl 
from Shivnarayan: similarly he never said in the first deposi-; 
tion All immovable estate is in my possession : what he did 
say is I myself am in posession of all ancestral lands and 
manage thorn I notice that in one of the judgments it is 
said that no importance is attached to this : I cannot miderstand 
this: it appears to me completely to overlook the fact that 
besides the lands there was a house and also that in the first 
deposition the cloth-shop was stated to have been given to 
Dhondiram, so that while it might Iifwo been true that the 
ancestral lands were in the accused’s possession, it would not 
have been true to say that all the immovable property was in; 
his possession; and thus there is an obvious and most material 
distinction between the two statements. That this was a 
distinction present to the accused’s mind is apparent from the 
second deposition where he says, "  Three garden, lands . . .  are 
left joint. liouse  ̂&e.̂  is not joint.”  Here we find a clear 
distinction drawn between the lands on the one hand and the 
house on the other, though they both were immovable property.' 
It will be apparent from what I have here said that the second; 
deposition was either recorded with great carelessness, or tho' 
examination of which it purports to bo a record was conducted 
on lines that never should have been permitted, in that it- 
ascribed to the witness prior stoements ho had not made. 
more unsatisfactory foundation for a charge of giving false evi­
dence there could not he; but apart from this I am clear theie'
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are no such contradictions as can form tlie legal basis of a 
conviction.

Had the whole of the depositions been examined with care 
and not merely the statements contained in the charge, I  cannot 
believe that tbe lower Courts would have come to the conclusion 
they didj and I have not the slightest hesitation in holding that 
a, conviction on these materials was an error of law.

in the opinion however of one of the learned Judges from 
whom this reference is made this Court should decline to 
interfere, and in arriving at this view he has said ** Looking to 
the evidence before the Court of Pirst Instance already discussed 
in the Magistrate^? judgment, it is impossible to say that this 
issue was decided merely upon the contradiction between the 
impugned statements  ̂ or to say that there is not evidence to 
sustain the Magistrate's finding Now this additional evidence 
consists of Exhibits L, N and 0 , But it is clear that so far 
as the Magistrate rested his decision on the two first of these 
Exhibits he committed an error of law. they were, I am told, 
statements by the accused^s brothers, not made on oath in this 
case, and therefore obviously inadmissible. If, therefore, 
Magistrate relied on them, that of itself would vitiate his 
judgment.

The other two Exhibits were made' by the accused, but the 
prosecution, when challenged, could not suggest that they had 
any real bearing on the case and at most would only show that 
the accused in other matters had been untruthful. It requires 
no citation of authority to show that their admission for such a 
purpose would be highly improper. The result therefore is this 
that so far as the Magistrate did not rely merely upon the 
contradiction,,he committed an additional error.

But the suggestion that this Court should not interfere calls 
for further notice, as it rests on a train of reasoning which I 
cannot pass without remark, though I conceive it to be inapplic­
able to the circumstances of this case.

The powers of the High Co'grt are defined by the Code of 
Criminal Procedure: and it is there that we must go to learn 
what its powers are. Section 435 empowers the High Court to 
call for and examine the record of any proceeding before any ,

33 7 5 5 -5
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Criminal Ooui:fc situate witliin the local limits of its jurisdieiion 
for the purpose of satisfying itself as to the correctness, legality 
on? propriety of any findipg, sentonee or order recorded or passed 
and as to the regularity of any proceedings of such infonor 
Court.

Then by Saetion 4S9 it is provided that in the case of any 
proceeding the record of which has been called for by itself or 
which has been reported for orders, or which otherwise comes to 
its knowledge, the High Court in it« difscretion  ̂exorcise 
any of the powers conferred on a Court of appeal by sections 
195, 423, 426, 427 and 42S or on a Court by section 838.

The Legislature could not have expressed itself with greater 
clearness, but it has been suggested that the Courts have im­
posed on the plain terms of these sections a gloss which narrows 
the scope of the discretion-vested in the High Courta.

If we have, been entrusted with the responsibility of a widW 
discretion  ̂ we should bo the last to attempt to fetter that 
discretion, and whenever it is argued that judicial decision ha& 
deprived us of the power that the Legislature has given uis I 
ijecall the words of an eminent English Judge. I desire to 
repeat/^ he said, “ what I have said before, that thi,s controlling 
power of the Court is a discretionary power, and it must be 
exercised with regard to all the circusnstances of each particular 
case, anxious attention being given to the said circumstauqeSj; 
which vary greatly. E’er myself I say emphatically that thi| 
discretion ought not to be crystallisied as it would become in. 
course of time by one Judge attempting to prescribe definite 
rules with a view to bind other Judges in the exercise of the 
discretion, 'which the Legislature has coifimitted to them, Tliî  
discretion, like all other judicial discretions, ougttt as far as 
practicable to be left untrammelled and free so as to be fdrly 
exercised according to the exigencies of each case.”

These weighty words appear to mo to breathe the spirit that 
should guide us in the exercise of our discretionary powers of 
revision. This may perhaps increase our responsibilities. and 
add to our labourSj but no one would sMrk the one or grudge 
th  ̂other,
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Tlie exigencies of the case now iii hand emphatically call for 
the interference of this Courts and my opinion is that the convic­
tion and the sentence should be set aside and the accused 
acquitted, and the fine (if paid) refunded.

I'hough at one time I thought otherwise, on farther reflection 
I think the decision of the Full Bench of this Oourfc consisting 
of Sir Gharlea Sargent, OJ., and Telang, Oancly and Pultonj JJ., 
in Queen-Mmpress Y. M îgapa does not cover this case*
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" Before Bir A  S% Jenkins, QMef JusUce, and Mr. Justice Baiiij*

K U N J BIH AIII PEASADJI PgESH O TTAM  PRASADJI ( o s i o i i t a l

P la in tiif) , Appellant, v. K E SH AYLAL H IE A L A L  anb Oihbrs (oiw&iit-
A L  D h s ’B N U A S T S ) ,  IvBSP03Sft)ES 'ES .

Speoijiii B elia f A ct { I  o f  1877), section 42— D eclaratory Suit— D eo la m tm i-^  
MiHher lieUsf— Oouri—Jtorisdiotion.

Section 43 of tlie Specific Eelief Act enacts tliat no Court shall make a 
4||?laratioii in a suit in wMch the plaintiii' being able to seek f  ai'tlier relief 
omita to do so. The section'doas not empower the Cotirt to dismiss such a. suit.

An injunction is a “ further i-elief ”  within the meaning of' section. 42 
of the Spacifie Relief Act.

Farasram v. BhimhJiai CD followed.

Second appeal from the decision of Mi'. L . Batchelor, District 
Judge of Ahlnedabad, confirming the decree passed hy Chandulal 
Mathnradas, First Class Subordinate Judge of Ahmedabad,

Suit for declaration and injunction.
One Purshottaca Prasadji, who was the last owner or gaiifcdi 

of the Swaminarayaii'^s temple at Ahmedabad  ̂ died on the lOfch 
December  ̂ 1901, Previously to his death Puxshottam Prasadji 
made a will on the 21st April, 1 9 0 1 , whereby he adopted defend­
ant Ko. 14 as. his adopted sWj and appointed defendants
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