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PRIVY COUNOIk

, The BOMBA.Y TEAMWAY OOMPANY (TPlain'tipfs), ■«. Tub ttUJTICIPAi;, 
J 9 0 4 , COEPOKATION o f  odhe CITY ojp BOMBAY (Duis’unban'Ts). ,

M a^ 1 2 ,13. [O n  a p p eal fr o m  th e  H ig h  Cotirfc o f  J u d icatu re  at B o m b a y .]
June 3.

. ^cm ha^ Tnimtvays A c t  {Bomhan A ct I  qflS 'M ), socti'on SO— PurolMsehy) 
M unicipal Corporation o f  Bombay o f  T n m m i/  mihrtahmg'--Noti<se oft, 
intenUon to ̂ iirohase— Arrangcm snt hy Corporatm i loith iM rd pgrson~-r- 
D ate o f  purchase fo r  purpose o f  asaoHaining mmpm-Bdtioii— Liability o f  
Tramway ̂ Company f o r  tmt)k rent (hiring per'm l hotiaeen notice anidat:^ 
o f  pvA'cliase.

,By m  agreement;, dated l ‘2th March, 1873? the Mimloipal Corporation o t  
Bombay (the rcspondeiits) allowed ccrtain pcraona, of whom the Bombay. 
Tmmway Comimy (the appellants) woi’o tho assignees, to constsuot and ■̂s’orfe 
tramfvays in tho City of Bombay. Section 30 of the Bombay Tramways Act 
(Bombay Aofc I  of 1874) gave tho respondents the right to purchase tho tram* 
Wftys from tho appellantt? “ with tho plant, Btores, rolling-stock and everything 
coimeeted therowith after the expiration of SI jm tB  from tho 12th day of 
March, 1B73, iipoxi declaring their intention so to do within, six months after the: 
expiration of the said 21 years”  and gavo theux “ a ronowod right of purchafe 
at the end of every seven yearB after the oxplration of the said 21 years npon 
similar notice being given.’  ̂ * Hotieo of tho intention to csereiso snoh renewed 
right o4 purchase was dtily givo» by the respondonts on 14th March, 1901. In 
a suit by the aiipellants agaimt tho rospondcnts to have their rights under the 
purchase declared,

M dd, hy tho Judloial Oommittee (affirming the deciHion of the Courts below) 
that the notice was not invalid by reason of tho respondents having made an 
arrangement with a third porson who was to find the money for tho purchase 
and work thfl tramways when ftcquirad by tho respondents, it appearing that 
the respondents were acting m  prinoipab in tho mattor> and not as agonts of 
snoh third person, and that thore was nothing in tho Act to prohibit snoh a 
transaction or  to show that when ac(juired tha rospondonts were bound to keep 
the tifimways in their ovn handsj and work them thomaelves,

By section 80 of the ahovo Aofc it was further enaotodthat “ the amount; 
io bo paid in the event of such p-arehasQ shall be th0*ftotnal h on i fidk value 
(exolusive of any compensation for goodwill, premium, or compulsory sale or 
other consideration whabsQever) of the tramwaya atid of the works and materials 
oonneoted therewith and of the lands and buildings and all other the property 
of the gpuantees, enoh value in (lase the parbieB do not agree to be decided hy 
arbitration as provided by the a^eem&t of 13th Macoh, 18V3 ; andas qom̂ - 
pettsation for the goodwill, preminms or compulsory sale and other comidexar'

^Jtfns9wai Lobd MUoiSAaHsSK,, Lobd and Sm  Abkhijr'W’iMQS'rt;.
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tion ihe grantees shall be paid an amoiint equal to 21 years* jrarchase o;ilcuIated 
Oft the average profits of the previoxis 8 years nest preosding the puTchase.” 
The fifsfc Court decided that the date of f he purchase for the purpose of aseertain- 
ing the co:npensatioii was the date of the notice, namely, the litli March, 1901; 
hut both parties appeahd from, that decisiou. The High Court on appeal held 
that the date of the purchase would ho the date when the value was ascerbained.

M eld, hy the Judicial Comtaittee, that the proper date to be fised would have 
heen when the relation of vendor and purchaser wafs defiiiitely created hy the 
service of the notice of inbention to purchase, that is, the 14ih March, 1901; 
but that ha-ring regard to the course taken hy the parties, neither party with­
out the consent of the other could insist that that date ought to be adopted, and 
that under the circumstances there were no grounds for disturbing the date 
fixed by the- High Court on appeal, namely, the date of the award fixing tho 
value of the corporeal property of the appellants.

Pending the ascertainment and payment of the piirehaae-inouey the ap­
pellants agraod to continue to work the tramways on the XLnderstanding that they 
received “ the income and profits of the tramway business during such period.”

-HeW, by the Judicial Committee (affirming the decision of the High Oourt on 
appeal) that the appellants were liable for track rent during the period they so 
continued to work the tramways ; so long as they took the profits they must 
pay the ordinary expenses of working them, and the track rent.

A ppeal  from a decree (18th Feliruary, 1902), o f the High Court 

at Bombay in its appellate jurisdiction affirm ing with certain 
vatiadons a decree (26th September, 1901), o£ the same Courtr in 
its ordinary original jurisdiction.

The suit in which the above decrees were made was brought 
on ISfch March, 1901, by the Bombay Tramway Company against 
the Municipal Corporation of the City of Bombay as first defend­
ant, and against two other defendants who were trustees of a 
deed executed by the plaintiffs to secrue payment of certain 
debentures. Against these two defendants no relief was sought 
and no question concerning them arose in this appeal. TJa# suit- 
sought relief and a declaration of the plaintiff Company's rights-% 
with reference to a purchase of their jjroperty and business 
which the Corporation of Bombay claimed to have made under 
the provisions of section 30 of the Bombay Tramways Act 
(Bombay Act I of 1871’) which is set out in their Lordships’ 
Judgment.

The plaint stated̂ that the Bombay Municipal Corporation by 
agreement, dated 12th March, 1873, granted to W. F. Stearns and
G. A. Kittredge and their assia’ns the rigrht to construet and 
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1904, raaintain and to use tramways in Bombay upon certain terms 
contained in the agreement which was' afterwards set ont in a-o
schedule to Bombay Act I of 1874̂ , an Act passed to enable the 
grantees and their assigns to lay down and maintain the Tram­
ways contemplated by the agreement and for other purposes 
connected therewith; that the grantees assigned their rights to 
a registered Company called The Bombay Tramway Company, 
Limited, which constructed and used certain tramwayŝ  and in 
1884 went into liquidation, and that a new Company—the present 
plaintiff Company—was formed which took over the property and 
business of the old Company including the tramways j that on 
11th Marchj, 1901, the plaintiff Company received from the 
Municipal Commissioner of Bombay the following notice

‘^That, in exercise of tlia powers conferred upon it by section 30 of Bombay 
Act I  of 1874 and danse 15 of the Articles of Agreoinenfc of the 12fch Mai’ohj 
1873, between tlio Justices of the Peace for the City of Bombay of the one iDart 
and 'William French Stoams and George ■ Alvali Kitfcredgo of the other part, 
the Mun.ic5ptvl Corporation of the City of Bombay herel>y declares its intention 
to purchase at the end of the now current period of seven years from the 
expiration of the pariod of t'vrenty-one years; mentioned in the said section and 
clause xespeotively (and -which said period of seven yoa,i’s . will expii'O on: or 
about the 12th March, lOOl), the tramways of the abovonamcd Bombay Tram- 
m y  Company, Limited, constructed under the said Act with the plant, stores, 
rolHng'stocli, and everything connected therewith.

Dated this 11th day of March 1901.”

Two other similar notices dated 12th and 13th of March, 19 Ql, 
(the latter one being served on 14th March) were received by 
the plaintiff Company from the defendants.

The plaint further alleged that the defendant Corporation had 
on t̂ e 11th March, 1901̂  entered into an agreement with 
'Mr. W. G. Bingham ^̂ by which the first defendant agreed to 
make the proposed purchase of the plaintiffŝ  property and 
business on behalf of and for and on account of the said 
Mr. Bingham ■'’j that the abovementioned notices had '̂"all been 
sent to the plaintiffs by the first defendant by reason of the said 
agreement with Mr. Bingham and could not have been sent if 
the said agreement had not been entered into.” And the 
plaintiffs submitted that the Corporation ha"d not '̂ acquired any 
l̂ ight to purchase the propertŷ  and business of the plaintiff and
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that Bombay Act I of 1874* and the agreement of 12th Marclij 
1873j “  only contemplated a h o n a fid e  purchasG Ity the M'anicipal 
Corporation on its own account and do not authorize a purchase 
or intention to purchase as the agent of or on account of a third 
person and that under the Act and the agreement of 1873 the 
Corporation had no power to acquire the said property and 
business save in the case of the first defendant’s lontifide 
intending to acquire, the said property and business for- the 
Municipal Corporation of the City of Bombay with the land fide 
intention of carrying on and working the said business them* 
selves ; and the plaintiffs submitted that the Corporation has 
-no such dand fide intention.”

As' to the value of their property and business the plaintiffs 
claimed under two heads, first, the actual lonA Ude value (exclusive 
of compensation for goodwill, etc.) and secondly, compensation for 
goodwill, etc., and they desired to have the amount under the 
second head determined by the- Court, but were willing that the 
amount payable under the first head should be decided by 
arbitration if the first defendants so desired.

The plaintiffs also alleged that important questions of law were 
likely to arise in ascertaining the average profits of their 
business, as to when the three years nest preceding the purchase 
begin and end, and what date is to be fixed as the date of the 
purchase by the first defendant; as to when the ownership of 
the plaintiffŝ  property passes to the first defendant; and as to 
whether or not the plaintiffs are not entitled to remain in 
possession of their property and to enjoy the rents and profits 
thereof until the day of payment by the first defendant of the 
purchase-money ; and, if not, what interest is to be paid tô  the 
plaintiffs on the unpaid purchase-money. And the plaintiffs 
submitted that if it should be held that valid notice had been 
given by the Corporation, then from the date when such notico 
was given the agreement of 12th March, 1873, (save clause 15) 
ceased to be in force, and that in such a case they were not 
bound by the terms of the agreement. The plaintiffs prayed 
relief in accordance with their allegations. The written state- 
inent of the Corporation submitted that the suit was premature 
and that any questions arising should when they arose be
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decided by arbitration under clause 23 of the agreement of 1873. 
This agreement they submitted was not inconsistent with the 
Act and was still, so far as applicable, binding on the parties. 
They maintained that the notices given were sufScient and they 
denied that their agreement with Mr. Bingham affected their 
rights as regarded the plaintiffs.

Issues were settled raising all the points in dispute. Issues 1 
and 2 were as to the validity and effect of the notices ; 3, 4, 6 and 
7 as to the effect of the arrangement with Mr. Bingham and of 
the Corporation having no intention to work the tramway them­
selves ; 5 whether the agreement of 1873 came to an end when 
a valid notice was given, or was still in force ; 8 as to the date 
to be fixed as the date of purchase : 9 as to when the ownership 
passed: 10 as to when '̂the three years next preceding the 
purchase begin and end ”: II as to the proper method of 
ascertaining the average profits of the said three years under 
section 30 of the Act, and clause 15 of the agreement of 1873 : 
12 and 13 whether the plaintiffs were entitled to retain 
possession of the property and enjoy the profits until payment 
of the purchase-money, and if not to what interest on. the 
purchase-money were they entitled : 14 as to the respective 
rights of the parties on the true construction of Bombay Act I of 
1874 and the agreement of 1873.

As to the notices served by the Corporation on the plaintiff’ 
Company, both the lower Courts held that notice of intention to 
purchase was given in proper time.

The chief questions argued on this appeal were
1. Whether or not the notices were invalid on the ground 

that they were not given dond fide on behalf of the Corporation 
'but̂ were given on behalf of Mr. Bingham, or on the ground that 
the purchase was made with the view of Mr. Bingham taking 
over and working the tramways ?

S* At what time must the Corporation be taken to have 
made the pui’chase for the purpose of estimating the compensation 
payable by the Corporation for the goodwill, premium, or 
compulsory sale and other consideration ?

3. Whether the Corporation is entitled to track rent as long 
as the Tramway Company is i% possession and receives the 
income and profits denyed froni working the tramway ?
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As to the last question (3) the Municipal Commissioner on 
behalf of the Corporation ’ wrote to the plaintiff Company 
inquiring whether the “ Company will be willino- pending the 
ascertainment and payment of the amounts payable to them 
under section 30 of the Bombay Act I of 1874, and the handing 
over charge of the undertaking to continue the working of the 
tramways ”  and expressing the desire of the Corporation that no 

interruption of the excellent public servicê ’ theretofore 
maintained might occur. In reply the Manager of the plaintiff 
Company on 12th Marchj 1901, wrote as fol lowsWith regard 
to the question of the continuance of the working of the 
tramways my Company will continue to work the tramways 
pending the ascertainment and payment of the purchase-money 
on the understanding that they shall receive and enjoy the 
income and profits of the tramway business during such period. 
In fact I am advised that the Company is legally entitled to do 
so. Without prejudice to any of the Company’s legal rights I 
am prepared to come to an agreement with you to the effect that 
my Company shall continue to work the tramways on the terms 
aforesaid pending the ascertainment and payment of the purchasê  
moneyOn 13th Marcĥ  1901̂  the Municipal Commissioner 
wrote agreeing to the terms mentioned in the letter of l2th 
March, 1901, and asking whether the Company would draw up 
an agreement or whether the Solicitors of the Corporation should 
do so. The plaintiff Company replied on the same day confirming 
the agreement and requesting the Municipal Commissioner to 
have it embodied in a document by the Solicitors to the 
Corporation. On 2nd May, 1901, a claim for track rent was 
made on the plaintiff Company by the Corporation, but the 
Company on 1 Sill May refused to pay it, claiming tha* their 
liability ceased on the date of the notice of intention to purchase'̂  
provided it was held valid.

One of the Judges sitting on the Original Side of the High 
Court (Fulton, J.) in his judgment in the suit held with refer­
ence to the arrangement of the Corporation with Mr, Bingham 
that it did not constitute the Corporation the Agents of Mr, 
Bingham in respect.of the purchase of the tramways; that in 
giving notice of purchase the Corporation are not acting for Mr,
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Bingham, for it is on tlio Oorporafcion and not on Mr. Bingham 
that the Legislature has conferred the statutory power ; and 
that the Corporation in dealing with the Tramway Company were 

exercising their own powers and not powers derived from 
Mr, Bingham.

On the question as to the date of the purchase the learned 
Judge held that the 14th Marchj 1901, was the date of the 
purchasê  the date on which the property  ̂passed to the 
Corporation, and the date on which ended the three years next 
preceding the purchase.’^

As to the question of the liability of the plaintiff Company for 
track rent, he held that the agreement of 12th March, 1873, came 
to an end on 14th March, 1901, and that 'Vthe provisions of 
clause 18 which provides for the payment of track rent ceased to 
be operative,and that track rent therefore ceased on 14tli 
March) 1901, to be payable.

Both parties appealed from that decision, the appeal of the 
Corporation being No. 1179 of 1901 and that of the Tramway Com­
pany being No, 1181 of 1901. The appeals were heard by an 
Appellate Bench of the High Court consisting of Jenkins, C. J., 
and Starling, J., who in separate judgments but substantially on 
the same grounds varied the decree of the original Court̂  as to the 
date of the purchase, and also as to the liability for track rent, 
but agreed with the decision of that Court that the notice given 
by the Corporation was not invalid by reason of their agree­
ment with Mr. Bingham. The material portions of the judg­
ments were as follows;— _ •

J enkins, 0. J. (in Appeal ITo. 1181 of 1901) : - - I  now eome to tho third and last 
objection urged against the validity o£ tha notice: tliafc it was oti its merits not 
sncli a Notice as the Act antliorises. First, it is said tliattlie notice was not a 
•declaration of tlia Corporation's hitm tion  to purchase but of Mr. Bingham’s, 
and secondly if it was a declaration of the Corporation’s intention, it was 
vitiated by the ulterior pui’poses in view, that the Corporation was exercising 
its powers for a oollatei’al purpose outside the limits of its staf,utory authority 
and actually for an unlawful purpose. 3?irst, then 'whose was the intention to 
buyP This is a question of fact, and having regard to the record it has to be 
letormiued on documentary evidence alone?

Before Mr. Jnstioe I ’ulton it would seem that the objection was baaad prinoi' 
pally, if  not wholly, on tho theory of agency. Before ns the suggestion of 
agency has fallen into the background to give place to the contention that the
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paxoliase was "  on aecoiittt o£ Mr. Bingham.” It is cleai aad indeed not disputed 
by tlie (Jorporation, that prior to the notice a transfer by the Corporation was 
intended and arranged, and that without such an arrangement no notice 
Would have been given; but this? it is contendedj was a pnident measure and 
certainly did not involve the ponsequenoes for lYhich the Tramway Company 
contends.

After discussiog the evidence relating to this obj action, and 
the terms of the agreement between the Corporation and ]̂ Ir. 
Bingham the judgment continued :—

I  have now referred to the most material parts of the evidence that bear on 
the matter now in. hand, and I  come to the conclusion that it cannot he said 
ttat the Corporation was the agent of Mr. Bingham or that the notice was of 
his intention to purchase and not o£ the. Corporation’s. I'urtlier than that 
I  hold, notwithstanding the expressions to be found in the documeata, that it 
cannot be said that the purchase was “ on his account” in the sense that it 
cannot be treated as a purchase by the Corporation within the meaning of 
section SO of the Act. No doubt it is a part, and an essential part, of the 
Corporation’s scheme to pass on the right of working the tramways to Mr. Bing­
ham or his nomineeSj but I fail to see that this p e r  se or under the facts disclosed 
in this case mahes the purchase any the less the purchaso of the Corporation. 
Trom the point of view with which we are now concerned, it is not so much 
that Mr. Bingham is mailing use of the Coipoiation, as that tho Corporation is 
making use of Mi*. Bingham for the purpose of attaining the end it has in view. 
It was not Mr. Bingham who inspired the notion of giving the req_uisite notice, 
nor vfas it on his initiative that the Corporation conceived the idea of proceeding 
xinder section 30 of the A ct, thoiigh his co-operation may in the end have enabled 
the Corporation to bi'ing matters to a practical issue. I  however see nothing 
wrong in this, and, in my opinion, the objection fails.

This however does not exhaust the objection xirged against the noiiioe given, 
for it is contended that even if the purchase is by the Corpomtion, still it is bad) 
inasmuch as it is for a collateral pxxrpose and with an illegal object.

After referring to the principle invoked as formulated by Lord 
Cranworth in Stoohton and BarUngtori Umlway Company v. Brown'̂ '̂  
and Galloway v. Mayor and Commonalty o f LomUâ '̂̂  that when 
the Juegislature gives powers to persons for a special object, they 
cannot be allowed to exercise the powers conferred on them 
for any collateral object as thâ  would be putting into operation 
their statutory powers for a purpose for which it was not 
intended they should be exercised, the judgment proceeded :—
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Of tlie existence of the prixipiple tliero is no doubt; tlie question is whether 
the facts of this easo invite its application. To dotof'iiine this it î s necessary,to 
see what is the pvaoise position of the Coi'pnration. Clearly ifc could purehasa 
the undertaking; fGction 30 leaves no doubt oii that bend. But having pui’- 
chased, what could it do wifch it ? The siiggjsti m of the plaint (24) and of the 
memoi’anduin ol! app̂ jal (5j is that the Corporation has no powor to aequiie the 
right to purchase, save in the case of the Corporation “ bonAftde intending to
acc^uiie the said, propsrfy and business for itself'.vitli a bond f i l e  inteixbioa of
carrying on aixl -svorking the said business itself.” Wlion it was jmt to
Mr. Inverarity whether lie adhered to that proposition in its integrity he
hesitated to give an uaqualifi.od answer in the affirmative, though he wag 
reluctant to abandon the conclndirig condition of the proposition. I can 
understand his souiewhat negative attitude towards the proposition becaiise it is : 
admirably framed to test the questio]i on which we are now engaged. In the 
first plaoo then re?)MS A7'e can the Corporation carry on and work the
tramways it is empowered to acquire ? This involves an answer to two 
questions, first, on the conipletioii oO a purchase would the power pass to it, and 
secondly if it did, would the Corporation’a constitution j)Qrmit of its exercising 
that power ?

It is clear on principle and authority that statutory powers such as are 
essential to the working of a tramway undertaking are not capable of assign- 
meut. In JBeman v. Bufford>^^) it was said by Lord Granworth ‘"the Oxford, 
‘Worcester, and Wolverhampton Company are delegating the functions which 
the Legislature has given them, to other parties, which they have no possible 
right to 4o.” This prinoiplo has since been clearly established by later 
decisions. {G reat I^urthern Bailwai/ Company y. The JSastern Counties 
U m lw y  Company W inch r. B irhenheai Lw iaadure and Gheslmv, Junc­
tion Railway Gom fauy Gardner v. London Chathxm and D over S a ih m y  
Oom;patiy''^\ and 'Edinhurgh Street Tramways Company v. L ord  Fronost, §'o, 
o f  Edinhurglb <5).)

Their powei’3, however, can be exercised, not only by the original grantees, 
bat also by every one within the particular designation contained in the Act. 
Thus in this ease the powers of the Act aro exercisable, not only by Stearns and 
Kittrfdge, bnt i.lso by eveiy one ansvveringthe designation of grantee, i.e., their 
executors, administrators, and assigns. Then, again, by section 31 of the Act, 
it is provided that the grauleea may sell their rights and powers to others.

For the Tramway Company it has been contended that the provisions of 
section 31 do not apply to a sale under seation 80̂  and that the Corporation on 
a sale under section SO cannot claim to be assigns and so grantees within the 
definition of the Act. If this argument be well founded, as to which it is 
'ttnueeessary that I  should at this stag'3 express my opiiJion, then obviously the

.... , T Sim. K  S, 5S0 (569), ®  (185S) 5 De. G. & Bm 662,
(2) 11851) 9 Haro 306, vW (1867) L. K. 2 CK 301, .

, ,W (18M) A. 0 . m .
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Corporation lias no power to exercise tlie powers of “’carrying on and working 
the business.”  Be this, liowever, as ife m'vy, lliere is auoiliei' obstacle in the 
■way I'f'ite working t}i0 tramways : surb a power is outside tlie Corpora'inn's 
consti^utioQ, and it does not appear to nie that'it ■̂ :!P the intentioii of the' 
Legislature by the'’I'rainways Act of 1372, tn enlarge ita constHution in tliis 
(lirectioir. Tiie purpose of tho Act/'s to sanction the invasion of tlie rights of 
tho public, and not to extend the Corporation’s pb'yers by axTthorising it to 
wOfk the tramways.

But tho. Odrporation has no power tn worlr ihe traraways, -iThat is ifc to do 
■wheii it has pviTchased the Tmdevtalniig ? It. is iinpoitant in this connection to 
Besf in mind that it is not a body calKxl into exister.ca f . x the purpose of 
aequxi’ing the tramwayf', and that it is not vested with the right to purchase for 

' the pwpoise of private spcoulation and adventure, bi;t to safeguai’d and advanea 
'the. interests of the Bombay pubh'c. It cannot then have bspn intended that 
tbe■Qorpora.tion was to expend tho ]avga giima payable under socHon 30 for no 
p-avpoŝ ,̂ or that tho ■whole tramway system o£ the city should on n. purchase 
tinder that section come to an end ; it imist have been contfimplated that fho 
ijudertaljing should be continued by those to whom it wag transferred or passed 
on by the Corporation, in case it did not acquiro the requisite po.vcr of working 
for itself,. This, in.nay, opinion, is Ihs true view of the position, and it follows 
that tho Oorporation were witliin their r ’ghta when they made tho fii-fana-emont 
they did with Mr. Bhighain. They did that, which was prudent and. pi’oper 
under tho cimimstanoes, and, in my opinion, the notica was not ntiated by the 
ulterior pxxrpose in view. To me , it seems tha.fc there is no foi’ce in tho 
suggestion that tho ngroement. betwean tho Oorp;n’a>tim and Mr. Blnjiham. 
involves a broach of the provisions o£ the Pttnal Code, and so impairs tlie 
validity o£ the notice. lEven assu i ing for tho .sake of argument, that Mr, Bing­
ham-or his, assigns will uofc be entitled to oseroiao tho po vara coatained in the 
Aet, or to work the tramways without farther logi. l̂ati'^e authoribyj .s'ill this 
vfOtdd not vitiate •what the Corporation has done; chat is a matter betwaen tho 
Corporation and Mr. Bingham, and may possibly velei33 th3 pT-vties tô  that 
GOTvfcract from the liabil ties ,they aasufned; it would not make the notice - bad 
as between tha Corporation and the Tramway Company. ^

I  have now dealt with and answerod all tho points alleged against the no|ica 
and 1  hold that the notice is good.

3904*,
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Qii thq question as to tho time at whicli tlie Corporation nmst 
be-taken, to have made the purchase for the purpose of estimat­
ing the compGtisation payablê  by the Corporation> the learned 
Chief Justice said

The first question is what is the amount to be ptv'd by tho Covpovation to the 
Traraŵ ay Company F This is tire subject of section 30 o£ fcho Tiamways Aotj and 
clause 15 of the agreouiont.

5 635—5
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Now, section 3 of tho Act niakea it tfear tbat if there is any ineonsistentijr 
between tho agreement and the Act, fho lattia* is to prevail. This would 
iieepssarily be so, but the itnporta^ice is that the Act oont mplates that therl

be an inconsistency. It follows then .that what we Live to interpret is 
tlia 3 'th section o£ the Act.

that section contemp’ataa the p-iyment o£ two distinct amonnts. Pirat 
there is tbe aramint whiuh id “ the fictual hondjide value of tho tramways, and 
of the works and materiule connected therewi'h and of tho lands and buildings  ̂
and all other tho property of tlie geanteea "  | and secondly, there is “ tlie com" 
pensation for the gooddll, proinimn, or compulsory sale and other con­
sideration," being “ si.u amount equal to ?.l years’ purchase calculated, on the 
average proiits of the proviotia three years next preceding the piirchase, 4 per 
oent- per a,nnuni on tho bond fide value mantioned above being first deducted 
from such profits.” The first of these amounts I will for brevity hereafter 
call “ tbc vahie,” and the second of thjm “ tho coQipensation.” Ihe section is 
dear ys to the event in relation to which “ the compensation” is to be deterv 
mined; it is “  the pavchase whatever that may be. Tho Corporation maintain 
that "the value ” too should bo cletenninod in relation to the same date. The 
Tramway C<»inp iny on the other hand iiifeists that, though the compensation jg to 
he determined iti relation to the purchase, thi value is to be fixedin reference to 
the notice to tr> at. Mr. Justice Fwlioia held thut the property was purchased 
and iiotnally passed on the notice, and in that vievv obviou-ly no difficulty 
arises. Both sides hotrcvcr combine to attack this viesv. The argument that 
the notice is the appropriate date, is based on the line of cases dealing with 
noticea to treat under the Lands Clauses Consolirlatiou Act and cognate 
enactments We have thus been referred to Adam s v. The London and Blackpctlt 
'Rntiii'ay Company , H aynes  v, Saynvs <2)̂  MeiropoUtan Raihcaiji Compctny 
V . Woodhousa^^^ Pem o/  v. P en n y Tyson  v. Mayo7' o f  London Ecp parts 
E dm rdu  ®>, and WiJk'ms v. M a^or o f hirmingJmn 5 aud no doubt it is there 
laid down that on a notice to treat the pa-ties for certain purposes stand iii 
relation to each other of vendor and purchaser. But tho question still remaiu| 
how far have those cases any bearing; on the p'nil̂ t now before usP Obviously 
they are not directly in point for they are based ob an Act different in it» 
scheme and in its terms from the Tramways Act. Again the analogy they 
maf be aj.id to furnish is by no means close, for though we have in the Tram* 
•ways Act the espresBion “ compulsory sale ” it refers to a transaction essentially 
different from tho compulsory sale of •which the Lands Clauses Consolidatioii 
Act treats. The compnlaory ŝ nle of the English Act is in derogation of rights to 
all iutoT.ts and pui-poses absolute, while that which is the Subject of the so'Called 
compulsory Kale ttiider the Tramways Act from its very origin was isubjeet t(j 
the limitation implied by the Corporation’s right to pxu'ohaso, , It is true it ia

(1) (!850) 2 Mao. & G. 118 (129). (i) (1868) h. R. 5 Eq. 227.
<2) aSGl) 1 Drew & Sra. 426, (1871) L. *S. 7 C. P; 18, :
(3) ,11885) U  L. J. Qh. S97. , m  (iS71) L. R. t3 Eq. 889,

(7) (ISgS) 2 5 'Ch. I>. 78,
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caHed a’ odmpuisory sale, biit tlio iui)re of fcliat toi’m obriouily would not o£ 
itseli attacli tlio conssqueuees which follow on a sale imler the Lands Clauses 
Aot. When regard is hai to the faofc th&ifc the SOfeh saoUon is siibstantially a 
reproduction of clause 15 of the agroement the analogy ifc suggested is that of 
a Rale in performaBCe of an ordinary conventional option. In the machinery 
also of the two Acts there is no ooi'respondonce; as for esample tbe right to 
take possession under the circximsfeanises indicated in the Erglish Act,, lias no 
plaoe in the Tramways Act, It seems to mo then' that tvs must coustrno this 
Aot ou its own worda-, and that the cases to which I have alludod serve to 
throw little or no light on its tnio interpretation.

In the ab-ionce of any contrary indication in the section, it w-oiild not be 
unreasonahle to hold that tba valuation ought to be made in relafcion to the date 
of the notiooj nor do I think it -would be any answer to this, as the 0 ‘>r})oratiou 
tiroes that it would be difficult now t3 ascertain the value on that basis- I£ any 
such difficulty esisfca it is of the Corporation’s own inahing, for there was 
nothing to prevenfc it at onca proceeding to have a valnatum made.

I  thinkj however, we have in the Act a due to the date t'> which the ascerfcain- 
ment of the value must be refurred. In my opinion it is tlie raaaonablQ v.ew 
to refer thO'fixing of the val'ie and the oomp'msation to the samt̂  date. Eaoh 
am unt. is equally a payment to the Tramway Company in respect of fch it wiuoh 
it loses as a rosxiU of the notice, and I can see no reason why th> several amounts 
should he fixed in rrference feo different dates. The conchisiou thon to whifh I  
coine is that the-value and the c impensatiou are to he fixed in reference 1 o the 
same date. What then is that date P The section pi'uviJes that the compen­
sation is to he calculated on the average profits of the three pravitius years nest 
precedingthe purchase/’ so that we have to fix the time of “ tha purchase”  
mentioned in the section.

Now this word “ purchase in -sectiou 30 can conceivably refer to any one of 
the three If>11 owing points of time, (a )  the date of the notice, (?>) tho date at 
wMch the anaonnt of the value is ascertained, or (c) the date of the completion 
of the puvchase.

Mr. Justice Fulboii decided in. favour of the fiyst of these three dates with 
the consequence I  have stated, but with this neither party is satisfied. The 
section cannot claim to be free from obscurity, and I am inclined to think 
that the gentleman to whose pen it is attributed may not have appreciated tSose 
niceties of precise legal phraseology, which have been pressed on us in argu- 
nientj and it may be that he intended the notice to be the crucia,! date for the 
putposos both of ‘̂ the value" and ‘Hhe compensation.” Certainly the words 

the purchase *’ were inserted of sat purpose ; they were not in tlie agreement, 
and doubtless were intended to remedy a dofoet. T1 e rPsuU, however, has not 
been successful, and the section would seem to merit the description of being 
“ cue of those ourfitive measures, not by ari  ̂ moans confined to a single branch 
of science where the remedy is worse than the disease.”

We are bound at any rate to assume that the words in common
log&l use have iu the seetion their legal meaning- How if this he so, then the
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notice would nnt aloiio amount to a p-ardiase evon if wo tested the relatiojis 
coiisiitiuted by rel'oruatja lo tbo exercise ol' an option. The aruouiit of the value 
is Hucording to the provisions of the Act to be ascertained by a special muchiueryi' 
bj a rifei'ciico to aibitratora aud their umpire, in casu the parties do not agree ; 
so that adopting for tlio Ku.ke of convanierico fclie language applicable to coiitrjictSj- 
thore was not at. the da' e of the in)b''ce a coiiti’iiet of salo oi* purcliafie for the. 
pri(je is of the esssaoo oL* a coatracb o f , aale" ; M.U71H8 v. Ger^iil); 
In the course of his judgmant in that casa it was said by the Master 0!  tke'̂ ' 
EolH S:r WilJlain Grant, “ upon tho praioiplo that a fixed price was ait' 
essential ingredient in a contract o£ sale, the ancient lionian lawyu's doubt^- 
i\rhethcr an agreement Lliafc did not so'.,ti0 tho prico was at all binding. JusV': 
tinian’s IiintitntiJs and tho Code state that doubt, and reaolvo it by declaA’iag" 
that BU ;h an agreomeut should bu valid and complete wliou and if the party to : 
whom it was referred should fix the pi’ico ; otherwise, it ehould bo totally inopero- 
tivOj quasi -niello prcUo sta tid o ; and such dearly is the law o£ England.” Iho 
phraseology too oi’ tho sectii n is, in my opinion, opposed to the view that a 
m ticc  under it amounted to a purcha.iO; for, v.’hat is provided is that upon notice! 
being given the Corporation yhall have a ‘‘ right of purchase,” that is tliG' 
right of puroluifliji ,̂ which aooms to point to a position anttirior to the purchase*

1 thcrcrore think ihe first of tho throe tbcorioa mxxst bo rojecied, so itremaip; 
to make a cholco bctwoen the other two. If the caso be, rested, as tlio Tramway  ̂
Company,contendEij. fiololy on tho Act then tluiro is not of courao a contract ia tbo!; 
strict ecnso of the word fchi?a‘o is however a rolatipnship to which for eonvonienee , 
tho tei'nx “ quriai contract ” has beou applied, and in tliojtibsenoe of provision ,.to: 
tho contrary tho ordinary rules, incidents and phraseology of a, contract would 
apply. There can, I  think, be no doubt that tire word "  purchase ” may bo! 
legitimately used as a description of the position while tho matter is still in! 
contract.. What was said by tho Lords Justices in' Zong  v. M illa r  makes ■ 
that clear. This too ia in conformity with ordinary legal parlance, for, though 
tho worda purchase ” aacl purchaaor ” may technically imi^ly an acquisition 
of property ofcherwisB than by descent, in roktiott to a sale of, land they are 
commonly tisod as appropriate to the stago prior to actual oompletioii.by 
ooiiveyarioe or traasfer. “ Salo ” axrd “ purchaao ” are co-i’elative terms and 
WB find them both so ai>plied. Thus, in tho old common law court for the 

. pnrdiase-money cf land it was in iho form “ money . . . . . . . . . . .  for a messnage!
. and land sold and conDc-^ed h j tlie -;plaintiff to the defendant ” (seo Bullea and 

Leakos’ Precedents of Pleading). So in our Couvt conditiona of sale it. is 
provided tbat the liighest bidder ;=liall be the and . provision ia
made for the doing a number of things j)rior to completion, while
the last condition provides tliat if file “  purch.iser shall not pay his purchase
mquey ... an order may be made ............... . for the resale of the

jjjilfigerty.’’ .This . is inuccordanco ilJith the phraseology of the common .form

(1607) l ‘i Vc^oy Ctttii) 400 (108). e~)!a87'9)4 0 .P ..X )..«0 .'
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condicions of sale. So again in the Transfer of Property Act we find iii 
seetiou 55 tlie parties desoribed as buyer and seller prior to cotflplBtipn* 
Simllai;’ instances could easily be mitlbiplied, but it is anueosssary, for thoso I  
have cited show the sensg in whicli the words “ purchase” and purchaser” 
and cognate espressiona are commonly used. Ifc is nothing to the purpose that 
seetioh 54 of the Transfer of Property Act provides that a contract for the sale 
of -immoveable x>roporty doas not of itself create any interesb in such property; 
the Act conld have no direct application, here, I£ for no other reason, because 
it did not come into force in this Presidency till 1893. It has been argued too 
that the expression in an eai’lier part of the section “ in the event of i5Uch 
purchase” points to the words “ the purahase ” being used in. seUBe other 
than the coniplotion of the pui'chase ; I  am notj however, satisfied that this 
expression throws much light on the subject*
• I  have indicated what appears to me to be the oidinary meaning of the ’word 

“ purchase ” in a contest like the present, and I  have now to see "whether 
there Is any sufficient reason in this case, for referring it to the completion of 
the purchase.

In the lii'st place it is an objeotion to that view" that one has to add '•words 
that are not there, the words the completion of. ” Then again if I  am right 
in tho opinion I have already expressed that the value and the compensatiou 
mnst be determined in relation to the same date, to hold that “ purchase ” 
means tho date of completion would lead to a diificulty; for tho compensation 
cannot he calculated until the value is ascertained, and' if, as the Tram'way 
Company eontendsji^id as apart from special circumstance.s, I  think is the 
case, tlie comjoensation must, as well as the value, be paid before completion 
there are all the materials for an obvious deadlock. This is .so ra&iiifest as not 
to need elaboration. I  do not say that completion would he impossible, hut 
tho position would certainly be one that lent itself to elective obstructioh if 
there wero a desire un either side to impede ' the transaction. I  do not' 
suggest that this is conclusive,'hub it at least shows that to treat purchase 
here as referring to c3mpietion has iiot the recommendation of conyenience 
for what that may ho ■worth.

In  my opinion, thei'ei’ore, the date of the purchase is the time when the 
amount of the value is fixed. It is true that the amount of the compensJition 
may not then bo ascertained, but that in my opinion would liot prevent there 
being a purchase. There seams to me to be a clear distinction an this respect* 
betwten 'the value and the compensation. Thare is no imrchaBe until the 
former is ascertained because tho amount is by the Legislature expressly made 
dependent on the arbitrament of certain individuals. It is otherwise as to the 
compensationj for the Act malces no provision for its ascertainment (in case the 
partisB do not a'^ree) otherwise than by the Court. The diffei'eiace -between 
the two cases is that in ihe one tb© &gislature has made the ascertainment .of 
the quantum by arbitrators and their umpire of the essenoe of the transaction, 
and in the other the quaiitum is ascortainablfi by the Court Thia distinction
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1904.S is pointedly drawn ill JfiZrtes v'. I may in conclusiou point out,tliat
the construction I ,liav:e placed onfh e Act innlves no deadlock or even; 
difficulty. If the date of tlio “ pnrcliasa ” is tlie aacortaintnout of the value 
then the compensation can be_caleulatei aftarwavda in relation to that date. •

On the question of tlie liability of the Tramway Oompany for 
track rent the judgment of the learned Chief Justice was as 
follows;-—

In Appeal No. llYO of 1901 three points havebeen anbmitted for our decision : 
(1) when does the ownership in the purchased assets pass ? (3) On the notice did 
the agreement of 1873 coine to an end ? And (3) I£ not, did the-Tramway 
Company’s liability to pay track rent under the agreement cease in conseqaence 
of the eorrospondenoo between the Muniolpal Coaimissionev and the Tramway 
Company ? The lirafc of these qnestions calls for no discussion now as it is 
agreed on Ibotb sides that the owiiership does not pass untU. conveyance ; ?o I  
will pass on at onue to the second topic oi! discussion, did the agreement 
come to an end ? Mr. Justice JTulton has held in the aftlrmative. In support 
of this conclusion the Tramway Company has principally relied on the first 
sentence oO clause 15 and the concluding words oi: clause 16 of the agreement. 
The implication of those two passages, ife is said, is that in the event of the 
Municipality declaring ii;s intention to purchase the pr >porty, the terms of the 
contract come to an end. This point derives its importance f t  )m tl)e fact that the 
Tramway Company, on the footing that the agraenionti has coi^  to an end, claims 
exemption from all tvack rent subseq[uent to tho notico, and the consequence of 
this 18 that not only is there a lose of the track rant which comes to about 
Rs. 50,u00 a year, but tho average protits oia which the oompensation has to . 
bo calculated will be proportionately increased with the result that the amount 
of the compensation may be augmented by a sum of 10 lacs, or so. It is not, 
therefore a matter of siirprise that this point has been hotly contested 
before us. The Tramway Company’s case is shortly this, the track rent is 
only payable under the agreement, the agreoment has come to an end 5 if not, 
then the liability to pay track rent was released by tho Municipal Commissioner 5 
the Mtmicipar Coinmissionoi’ was entitled to give this release, if not, the 
Oorporatigja is estopped from denying his power.

The first question is whether we ought at this stage to give any decision on 
the point. ’ I ato of opinion that in the view Mr. JupticG Fulton took of the 
date of tho purchase,’’ the quesition did not arise for decision. Further than 
that I  think that as he considered it necessary to rely on the doctrine of eatoppel as 
afyainst the Corporation, he had not before him materials on \rhich that estoppel 
OQuld bo based. This is practically conceded by the Tramwaj-' Oompany, who 
hfta applied to bo allowed to adduce evid ĵnce on this point. In the view, 
however, that I  take of the date of “ the purchase," the determination of the

(1) (180W U  V m f  aun,) 400
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tramway’s liability for track rent doea arise aa it ia.essential to the account o £ , 
profits that has bean directed for tno piirpose of aseerfcainihg tie amofJnt of 'the 
compensation. The only question has licqn* whether vra should at this stage 
decide the matter or allow it to remahi over until an applicatioB is made to 
vary the.Commissloiier’s report; either oourse was open to us according to the 
practice of this Court.- Having I’egard, however, to the probable destinatioiL 
of this suit, wa thought the former would be the bettor course, it became 
therefore necessary to deal with the Tramway Company's application to 
supplement its evklence as to estoppel.

The Tramway Company before Mr. Justice Fulton protested against the 
determination in this suit, or at any rate at this stage, of its liability for track 
rent for it was a ease not made or (having regard to tho dates) capable of Ibeiog' 
made in therpleadings, and as a result the Tramway Company was not prepared 
■with the requisite evidence. Under the circumstances we thonght their 
application a reasonable one, and that it should be granted.

The Tramway Oompfmy has accordingly aappleniented its' evidence on the 
head of estoppel. "What has happened is that stibsequently to the notice of tlie 
Corporation’s intention to prrohase, the Tramway Company has continued to' 
work the undei’tabin^, and £i st I  propose to consider what ‘is its position in 
so doing under the Act and the agreement apart from the coi’ra-poudence with 
th.e Jiuni«i.pal Commissioner, I  have ahmd3'' stated the general character of 
the Tramway Company’s arguraont a a l the import ascribed to clauses 15 and 
16 of the agieeinenfc. Tha correctness of this yiew haa been str'^nuously 
comba'fed by the Corporation : it is urged that it i,s contrary to the Tramway 
Coinpanv's claim for exemption of its horses, carriages and vehicles from 
municipal tasation under section 12 of the Tramways Act, and that the 
concession in respect o£ which the yearly rent is reserved by clause 18 of 
the agreement is still enjoyed. Eor the moment, however’, I will assume 
that the sense the Tramway Company seeks to impose on the 15th and, 16th 
clauses Ih correct, in so far as it would read into the sections the meaning that 
the agreement is to come to an end on the liJippening of an event not mentioned 
bxxt iudioated in the 16th olanse. But then we have to see what that event as. 
The event actually meiitioned is the Mtmicipality’s failing* to deolaxe its 
intention “ as above provided” ; the event therefore to be implied is the 
Municipality’s declaring its intention *•' as above provided ” i. I,, as prtivided in 
the agreement. But according to the argument adyancecl by the Tramway^ 
Company in another connection it was not under the agi'eem.ent but under the 
Act that the Miraicip dity declared its intention. If this be -the true view then 
it affords a complete answer to the Tramway Company's argarueni. But it ia 
not enough that the Tramway Company advanced that argument in another 
part of the ease ; we must be satisfied that it is rights and that I  will now 
consider.- Snbstantially the 15th. ciause and the SOth section are-in tho^ame 
terms though there" are cai'taiu minor differences ; thus the first sentence of 
the clause is absent fifom the Sectio n while the clause does not contain the 
words the purcJtme ”  so much-discxissed in Appeal No, 1181. Turning t®vthe
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Corpoi'stion’s resolutions, I  find in tliem ho reference to tlie agreement but 
only to the Act. Tha resolution of 2Stli February, 1901, was that tbs; 
Municipal Comiajissioner “ b-authorized . . . . . .  to give leg;il nottoe
to. tltp Boni'bay Traiway Compmy-of ti"̂ e Coa’pnration’s intention to exereise 
tha riglifi of the purchase o£ the tramways given to them by section SO of the 
Rombay Trfl,mways Act I of 1874, which intention the Corporation hereby. 
declaTo ’*: while the rea&liition of the 11th Maioh was “ the- Corporation further 
authorijze and direct, the issue and service on the Bombay Tramway Coapanyj- 
Linaitecl, of all necessary notices declaring the intention of the Corporation to 
exorcise the power of piu’chase of tlio tramways pursuant to section 30 of tlie 
Bombay Tramways Act, 1874.” It is truo that the Municipal Commissioner’s 
notice mentions the agreement as well as the Act, but to that exfcenfc it went 
beyond the resolution and on the whole I  thinly that so far as the Manxoipality 
ia concerned, the only intention declared was under the Act. Frirbhorj I do not 
think a doclaration under tho agreement would have been of any use. Itl the 
first place it is at least doubtful whether the right of purchase contained in the 
agreement was not bad on the ground that it created a perpetuity; for it may 
be that so far as the matter rented on contract a decision by arbitrators was not 
necessarily of its essence. [London ami South-W estern S aihoay Co. v. Gomm 
and M anolm ter Ship Oxnal Comjiany v, Manolioster Raoeo.ourse Oompany (2)j 
Next, I  am awaa'o of no power vested in tho Corporation that would Enable it to 
purchase otherwise than under the special authority of tho Tramways Act, The 
validity, therefore, of clause 15 is iit least open to quesfcioit. Bub in any case 
I a.m o£ opinion that the clausa was superseded by section SO oE the A c t : the Act 
does not purport to keep it alive; it substantially reproduces its terms as an 
independent provision, and in my opinion it must have been intended that the 
imperfcot righta under the agveoment so far as they had any exifstonce, should 
be'merged ill, and extinguished by, the rights oreatcd b}’' section 30 of the Act.
- So- far I  have proceeded on tho assumption of the intorpr.)tation that the 

Tramway Company seeks to put on clansea 15 and 16 of tho agreement, but I 
do not wish it to be supposed that I acceĵ t that view, for I h-ive not been as yet 
convinced by tne arguments advanced hi support of it. The rent was rei?erved 
in consideration of the concession expressed to bo granted by the agreement; 
that concession was based on the property or intei’Ost tho Corporation’s 
predeoaBSijrs had in. thei soil on •which tbo physical structure of the tramways 

•^tiialaid s that pyoperty or interest is now vested in tho Corporation, and the 
benefits of the conoetssion are being enjojed by the Tramway Company, and it 
would require very dear tognagG to determine tho oblig'ation to pay rent 
during the continuance of that volationship, 1 can find no such language in 
the agreement or the Act. In my opinion, therefore, there ia nothing either in 
the Act or agreement which mnder the oircumstancas Operated to determito 
the Tramway Oompaaiy’s liability for track rent as a conse^wnce of the notigse 
givort*
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But tliQH it is said that the correspondence with the Maiiioipal Oonujiissioner 
exempted the Tram\yay Company from this liability.

Mfcer reading the correspofldencej the ;learnetl Chief Justice 
confcinued;—

As Mr. Justice i ’lilton held that the agreeman-t hadeome to an end, he 
approached this coi'rospondcneo from a difEei-ent sfcand23oint from that which 
I  start. He had to see whether the correspondenoe imposed a liability which 
otherwise would not exist; I  have to enquire whether the corrGspondence 
exempts the Tramway Company from a liability which wotild otherwise exist. 
But before dealing with the correspondence there is one matter to which I  
must briefly allude. In the course of the £irgv\ment there was a s-aggestion 
that there had been that which amounted to fraud on the part of the Tramway 
Company in conneotion with thia correspondence. W o did not permit this 
point to be pursued, because no such case had been alleged before, but it is 
only right that I  should say that in p y  opinion there is absolutely no foundation 
for the suggestion ; the conduct of the Tramway Company and its manager, 
Mr. Eimingfcon, has throughout been straightforward and wholly free from 
anything reprehensible. But to return to the matter in hand, what is there 
in this eoriespondeiico which gives the Tramway Company the- exemption it 
claims ? No doubt in its letter of the 12th the Tramway Company stipulates 
that the agreement is without prejudice to any of its legal rights. That wonld 
have been of value if apart from the correspondence the liability had ceased, but 
as I  have held otherwise the argument has no force. What precisely was the effect 
of the words “  without prejudice to any of the Company’s legal rights ” is mot 
dear; for tho Tramway Company was forced to assert that the agreement did 
interfere with its right to discontinue work, as otherwise there would be no 
consideration to support the agreement, and it is on this asserted curtailment of 
its rights that the Tramway Company relies. Then stress was laid on the 
stipulation that the Tramway Company w s to receive and enjoy tAe income and 
profits of the Tramway business during the agreed period. Bo wa have to see

- what is the meaning of those words. In Lawless v. 8tdlivm i (D it was laid down 
by their Lordships of the Privy Council that there can be no doubt that, in the 

' natural and ordinary meaning of language, the income of abanlj bx trade"for any 
given year would be understood to be tho gain, if any, resulting from the balance 
of the profits and losses of the business in that j’-ear.” In  M ersey  DocJcs y, 
Lucas (2> Lord Selborne deals thus with the expression ‘^profits of the poneem ”  t 
“  if we had nothing more than that, I  should have thought that we wero to consider, 
not the application of the moneys which tho Mersey Board received when they 
had received them, but the ' profits of the concern ’ in the senso of the produce or 
value which could properly be desoribeS as ^profit of the concern ’and that surely 
wwild be all the net proceeds of the concern after deducting tlio neccssary out^
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goings without which those proceeds cotild'not bo earned or received.” I do 
not cite these opinions as authorities binding ia this case, for I  am conscious 
that they were expressed in relation to a diflferent subject-matter from that now 
before ua, and in a diHerent context, but I refer to them as weighty opinions as 
to the ordinary meaning, first of the word ‘ income ’ and next of the -word 
' profit/ That meaning is in each case opposed to the Tramway Company’s 
conteiitioc. But then it is urged that hero we have the two words in colloeatiou 
and that some force should bo given to that. It ia a common practice to couple 
the word ‘ profits ’ with cognate words : thus the expression “ rents and profits ” 
i.s in common use, and it would take mtich to convince me that the use of the 
word ‘ profits ’ in conjunction with the word ‘ income ’ in this letter meana gross 
profits so as to entitle the Tramway Company to an exemption it would not 
otherwise possess.

I feel the more'strongly in this case that this caxmot be the force of the word 
‘ profit ’ as here used, from the rest of the correspondence. Thus the use of 
the words continue ’ and ‘ continuanco ’ suggeats an adhesion to the old 
terms, and to my mind there is the strongest indicatioi\ in the Tramway Com­
pany’s letter of the 12th that this was to be so. After stating the Tramway 
Company’s willingness to continue the work on the understanding that it is 
to receive and enjoy the income and profits of the Tramway business, the 
letter pi’ooeeds ; " In fact, I am advised that the Company is legally entitled 
to do so." What that advice!was does not appear* This letter was an offer 
by the Tramway Company, and it wa>s accepted by the Municipal Commis­
sioner, The question then is what was hereby offered ? To determine this 
what we are coneorned with is not so much the real as the manifest intention 
of the parties, or in other words, their intention as disclosed by the language 
used. The reasonable construction to placo on the words is that the Tramway 
Company’s offer was to continue working in aocordanee with their legal rights 
and xesponsibilitios, and in my opinion the Municipal Commissioner was 
justified in accepting the words in that sense, nor is it suggested he did not. 
■Wlxat then, apart from the oeri'espondenee, were those legal rights, and what 
responsibilitios P On that I have already given my decision, and I must, for 
the purposQS of this judgment, assume that it is correct. The result is that 
in my opinion there is nothing in the correspondence to exempt the Tramway 
Oompapy from payment of track rent. This is the view I take of the eorre- 
spondenoe, but even if it be not correct I still think the Tramway Company’s 
contention must fail; for to adopt the language of the Privy Council in Falck 
V. Williams it was the duty of the Tramway Ooaipany to make out that 
the construction which it put on the correspondence is the true one, In that 
it inust fail if the ofl'er was ambiguous, as I hold it to be, in caae it does not 
bear t be sense I have imposed on it.

Under these ciroumstaixces it is tmnecessary to consider how far the Municipal 
Commissioner had authority to hind the Corporation in relation to the track 
rent, or whether the Corporation is esioi)p8d from disputing his authority.

m (1900) A . 0 .  m  (181).
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I8th February 1902.
We have heard further argument as to the date in reference to which the 

value is to be ascertained and as to the incidence of costs here and in the first 
Oourt.

On the first point I  adhere to the opinion I originally espressed, that the 
value must be ascertained in reference to the date of the valuation. The Act is 
not specific on the point, but on a consideration of aUthe circumstaixces that is, 
in my opinion, the most reasonable period to -which to refer the valuation, more 
especially if tbe Tramway Company is entitled (as I  think it is) to continue 
working under the ' Act notwithstanding the notice.

The Corporation having -waived all claim to assets acq[uired after the date 
of their notice on the 14th March, 1901, the valuation "will be of the rest of the 
assets, i,e., the tramway and the works and materials connected therewith, and 
the lands, buildings, and all_̂ other property of the tra-m-way inexistence at the 
date of valuation, exclusive of those acquired after the 14th March, 1901, and 
the value must be ascertained as-at the date of the valuation, of the award 
declaring the value.

The result, then, is that the suit must be dismissed so far ass it seeks a 
declaration that the Coi-poration has failed to exercise its option of declaring its 
intention to purchase the Tram-way Company’s property and bnsinees, and is 
not entitled to exercise such option for a period of another seven years after 
the 12th May, 1901, and also so far as it seeks a declaration that the Corpora­
tion has not acquired tbe right to purchase the Tramway Company’s 
property and business and consequential relief. Mr. Justice Fulton’s decree 
must be varied so far as it declares that the 14th day o£ March, 1901, is tile 
date of the purchase, and that the ownership of the property passed to the J3rst 
defendant on the 14th of March, 3 901, and that the three years next preceding 
the purchase ended on the 14th of March, 1901, and in substit-ution, thereof 
there should be a declaration that the date of the valuation is the date of the 
purchase, and tbat tbe OAvnership of the property -will pass on the assurance 
thereof and that the three years next preceding the purchase -will end on the 
date of the valuation.

We vary Mr. Justice Eulton’s finding on the fifth, twelfth, and fourteenth 
issues by declaring that the plaintiffs’ liability to pay tra©k i-ent did wit cease 
on the 14th of March, 1901.

Stabiing-j J . : — 'The next point to be considered is whether the notice of 
purchase is not bad in law owing to the purchase being made with the inten­
tion of resale, the power of resale not having, it is urged, been given to the 
Municipality by the Act. This depends upon the construction 'whieH' is to be 
put on sections 30 and 31 of the Act. These two sections were doubtless 
suggested by sections 43 and 44 ol  ̂the English Tramways Act, 1870, but 

' t !̂,ey were not copied from them as argued on behalf of the Tramway 
Company. Mr, Inverarity drew our attention to the fact that ixi the English 
Act power was given in section 43 to the purchasing authority to deal -with
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1904. tlie pnrchased iixidGrfcaldiig in the same way as tlic promoters woi'o oiititled to 
do, a power whieli was omitted from section 30, and argued therefrom that 
if the Mnnleipality liought the tramway they would have no power to work 
or sell it. It would require very strong proof to induce me to hold that the 
Legislature delibera.tely intended to give the Municipality powei’ to b iy  the 
traniway, paying a very large sum for it as a going xiudertaldng and 
tg prevent) them doing anything with it hut sell the land and the stock and the 
rails as old materials. It is to be remarked, however, tliat section 30 of the 
Bombay Act omits other provisions of the English Act, section 48 among others. 
The section in the English Act contains a provision requiring the proinoters to 
sell the undertaking to the local authority which section 30 does not contain, and 
conseqiiently it might be said that although the Municipality had the right to 
buy, the Tramway Company could not be compelled to fscll. The latter, however, 
had already agreed to sell, and there was no necessity for a pr^ovision'-to that 
efL'ect in tho Act. Again, in .section •14 of the English Act power was given to 
the local authority to purchase at any time itnder oortuin conditions i£ the 
promoters woie willing to sell, and this provision is not ropoated in section. 31 
of tho Bombay Act. Therefore I hold that tho fact that suction 30 omit.s the 
provisions of section 43 of the English Act enabling the local authority 
.purchasing at the end of certain periods to deal with tho undertaking in tho 
same way as the promoters could, does iiot show that when tho Municipality buy 
tho tramway undeitaking they caii neither work nor resell it. Tho Court must 
look at the Bombay Act as it stands without reference to the English Act, and 
fmd out from tho words used and the sxirrounding circumstances what it means. 
Looking at these two sections in this way, it seems to mo that section 30 gives 
]30wer to the Mxmicipality to buythe tramway undertaking on certain terms. 
Mr. Inverarity called it a compxdsory purchase, but it is not so. The' Act only 
ratifies and gives legislative sanction to tho prior agreement which had already 
been entered into between the grantees and the .Tustioos of tho Peace by which 
the grantees had agreed that the Miunicipality should ho at liberty to buy" the 
tramway undertaking at certain times. Section 31 then gives power to tho 
grantees to sell, not only to the Municipality, Imt io any one inoltiding of course 
tho Municipality. Mr. Inverarity argued that thi.s only ai)plied to voluntary 
sales, and that if the present was to be considered a voluntary sale tho Tramway 
Company wottld rofase to sell, hut they liad already agreed to sell under certain 
conditions atid wlien those conditions woi‘o fulfilled tho sale was a voluntary one 
which they could iwt xefuse to perform. Under these ciroumstanees I  hold that 
the latter part of tho section transferring tho powers and rights of the grantees 
tft the purchaser gives th.e Municipality power to work and power to resell. 
Supposing, however, that this is a compulsory j)urehase given by the Act. The 
Actis the charter of incorporation of tha Tramway Company, has b§en accepted 
by them and they have been working under it. Oonsequently they must bo hakl 
to ime agreed to this liability to compulsory puxchase being imposed on theaa. 
In TctLj view of those two sections, seotioa 80 gives tlie power to the Mxtnicipality 
to puxohase at ceyfcaiti timesj and seotloa 81 gites the Tramway Company ppwes
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to sell then or at any otter time and to sell totte M^micipality or to any othci' 
corjK>i’atioa or person. Consequently, -wliicliever you look at the jnatter, 
the Municipality has power under the latter portion of the 31st section to worlc 
or resell the tinderfcakingj and the notice of their intention to prachaso is not had 
because it is given with the intention of reselling.

It was then m’ged that the notice was not given on behalf of the Municipality, 
hut as agents for someone else. It-does not seem to me that this is the case. 
The Municipality had power to purchase and resell. They wanted olectiic 
traction to he introduced on the tramway and they also wanted electric light 
and power to be introduced into the City and they considered that to get some 
X̂ erson or body to take aip all three matters would be the best thing to be done. 
It is not strongly urged that assuming the Municipality had power to resellj 
it would have been illegal for them to have bought the tramway and immediately 

"afterwards sold it to a company who wonld have introduced electric traction, 
light and power, but it is argued that it was illegal for them to arrange 
beforehand to get this done and then, in pursuan'ce of an agreement to that 
effect? give notice o£ purchase to the Tramway Company, It seems to me that 
there is no illegality in this procedure-and that it was the most prudent thing 
the Municipality coxild do and that’ in principle the matter is covered by the 
decision of tlie House of Lords in G-alloioa^ M a yor and ComtdonaUiJ o f  
JCoB(fon.(l)

The notice served on the l<lth March, 1901; this being a good notice what was 
the effect of it ? Mr. luverarity argued that it defined tlie nudertaking of the 
Tramway Company as it stood on the 14th March as the subject-mattGr of the 
intended purchase and that the undertaking was, in estimating the price to be 
paid for it, to be valued as it stood on that day. To this argument Mr. Lowndes, 
as I  understood him for the Municipality, assented, IE this be so there is on 
this point nothing for the Coxirt to decide, but I wish to guard myself fi’om it, 
being thought that, without further argument, I agree to this proposition. The 
notice itself, however, does not effect a purcliase of the undertaking, for the 
conti'act cannot be complete until a price has been fixed, and that cannot be done 
until the value has been ascertained by arbitration under the terms of section 30. 
When that has been ascertained the date of its ascertainment by the arbitrators 
win be the date of purchase [see 'Regent's Canal Company v. W are  (2)].« That 
date will consequently be the time tip to which the profits for the three years 
next preceding the purchase will have to be calculated. These two sums, 
namely, the value of the undertaking and the compensation, are the price which 
is to 1̂ 6 paid for the purchase and on payment or tender thereof the Municipality 
will be entitled to possession of the undertaking and to a conveyance thereof, on 
which the property will pass to them.

The last qiiestion to be dealt with i^ that of traek rent since the 14tli March 
last. In this suit the Coxirt cannot pass any decree for the payment of track
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renfc as tlie (̂ tiestion is not raised in the pleadings j but both parties 
having assented to the amount of compensation being determined, by the 
Commissioner of this Court, it becomes necessary for the Court at some time 
or other to give him directions as to some of the items which he -will have to 
take into account in estimating the profits made by the Tramway Condpany 
during the three yea.TB next preceding the purchase by the Municipality. ' One 
of those items, the interest on debentures, has been decided by the lower Cora:t 
and has not been appealed against. Another which this Court has to decide is 
whether the Oompany is liable to j^ay track rent since the date of the notice to 
purchase. Oil this point Mr. Jnverarity in argument endeavoured to separate 
between the agreement and the Act, and argued that although the Act was atiU 
in force the agreement ceased to be in operation from the date of the notice to 
purchase. I  nnist confess that if Hs agruments have any weight I  have failed 
to appreciate them. The agreement waa first made and was a necessary step to 
be taken as the roads were vested in the Justices, but it could not be acted upon 
without legislative authority ; conseqxiently the Legislattire passed the Tramway 
Act which to my naind incorporates, though not in so many words, the agree­
ment, except so far as it may be inconsistent with the Act. The Act confers the 
right to make and maintain certain tramways subject to the provisions of the 
agreement, and so long as the Oompany are in possession of the tramway I do 
xiot see any reason why the agreement should not be held to be in full force. 
Th& concession is a concession of the right to make and maintain tramways, so, 
far c\s the Justices were able to grant it, over the roads vested in them, and 
although an Act of the Legislature was necessary to enable the tramway to take 
full advantage of that concession, yet I  take it that tho Legislature would not 
have granted the full power without tho sanction of the Justices. Consequently 
in my opinion so long as the Municipality do nothing to prevent the Company 
maintaining the tramway, the concession is in force atid consequently the 
agreement to pay track rent- But it is argued that tho notice to purchase puts 
an. end to the concession because the Company cannot after it do as they like 
witli tho undertaking. It does not interfere with their maintaining and 
working tho tramway and taking {ho profits thereof so long as th.e Municipality 
does not put itself in a position to demand po.ssession of the undertaking, and 
so long as they maintain and work tho tramway it is only right that they 
should pay track rent. What would be the result if tho Company said they 
would not maintain or Work tho tramway I  do not pause to enquire, as the 
undertaking is a highly })rofitable one, and such an event is not likely to occur. 
There is no provision in the agreement ajj to the time vt'hon it is to come to an 
end, nor is it even provided therein that it is to come to an end when notice to 

ptirchaso is given, aiid the agreement is so loosely drawn that ifc is, to my inindj 
impossible to say that, because clause 16 provides that if Ho notice is given the 
contract; shall continue in  force, therefore if ixotico is given it is no longer to bo 
inforcQ.

Then does the correspondenco which took plaGe between the Municipal
3m,miseion6r and the Com|>any between the i l t h  and 18th March, 190X, in any
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way alter the liability of tlie Company to pay track rent ? It is to be noted 
tliat witli reference to the fiiture action of tlie CoHipaiiy botK sides use the 
Words “ continiiaiice of worMng/’ “ will continue to -work,” -wliicli certainly 
pointi to a maintainixig of the utatus quo ante, and in my opinion any business­
man reading those words would infer that everything was to go on as it had 
been before the notice, including payment of track rent. Does, then, the nse of 
the words “  income and profit ” alter the significance ■which is to be given to 
the word “ continne P I  think not. Ineome may mean gross income, gross 
receipts, but it more ordinarily means what is received and available after the 
payment of all charges and expenses. There has been no suggestion anywhere 
as far as I  can remember that at the time Mr. Bimington wrote the letter of 
the 12th March he deliberately intended by the word “  income ” to mean 
“ gi'oss receipts.” I f  it were so proved I  should hold that that word as used 
was not apt to convey to the mind of the Municipal Commissioner that the 
Company claimed no longer to pay track rent. It  is clear the Commisaioner 
did not so understand it, and under the circumstances there would be no 
agreement that the Company should no longer pay track rent, and the 
Oonaj)any would be remitted to their position under the original agreement. 
Consequently in taking an account of the average profits for three years the 
Commissioner will have to take into account the amount of track: rent payable 
by the Company to the Municipality. Our finding in respect of the payment 
of track rent being against the Tramway Company both on the agreement and 
tlie lettei's, the question as to whether the agreement contained in the letters 
was binding on the Corporation does not arise and there is no necessity to 
discuss the evidence given at the end of the hearing of these appeals,

This case has now heen re-argued on the question of the time at which the 
valuation of the undertaking is to be made, and although there are difficulties 
which are sure to arise whichever date is taken, I  am of opinion that the one 
which is open to the least objection is the date of valuation, i.e., the date on. 
which the arbitrators make and publish their award, and that the tramway 
undertaking as it existed on the 14th jMarch, 1901, or so much thereof as ia still 
in existence at the time of the valuation being made should be valued as of the 
date of valuation.

On this appeal,
Jfn Jardine, IC. 0., and Mr, G. M. A. Moss for the appellants 

contended, first, that the notice given by the respondents was not 
such a notice as was contemplated by section 30 of Bombay Act I 
of 1874. That section was taken from section 43 of the English 
Tramways Act̂  1870, but by the section of the English Act power 
was given to the purchasers to de  ̂with the tramway undertaking 
when they had purchased it, in the same way as the vendors (the 
promoters of the undeieiaking) had been entitled to do, and that 
provision was omitted from section 30 of the Bombay Tramways
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Act; of 1874, SO that the respondents liad 1111(161? thab section m  
po wev to purchase the tramways with the view of transferring the 
undertaking to others. But the notice of intention to purchase;,’ 
was given, under' an ag-reeoient with, and with the object of 
transferring the undertaking to, Bingham. The respondents 
have thus exceeded their powers under Act I of 1874>, and the ' 
decision appealed from was wrong in finding that the notice 
with the above object and intention was good and that the 
respondents had not acted illegally.

Secondly, it was contended that the Appellate Bench of the 
High Court was wrong in holding that the fixing of the value  ̂
and the compensation were to bo referrod to the same date; and 
it was. submitted that the period of three years enacted by . 
section 30 of Act I of 1874 for calculating the profits of the 
appellants for the purpose of ascertaining the amount to be paid 
for compensation should have been held to have ended on the 
date of the completion of the purchase/'’ This would be a' 
later date than that fixed by the High Court which was the date 
of the purchase and this was held to be the date when the, 
amount of the value was fixed.

Thirdly, it was contended that the Court below was wrong in 
holding that the appellants were liable to pay traeJi; rent after 
the date of'the notice of intention to purchase. The liability to 
pay track rent, it was snbmitted, came to an end when the 
agreement ccased to be in force; and by clause 16 of the Agree- 
inent if no notice were given the agreement was to remain in 
operation j the effect of the notice therefore was impliedly to 
terminate it. The agreement was not superseded by section 30 of 
Act I of 1874). Even if this were not so the liability to pay track 
rent would, at any rate, oease after the agreement had been con\e 
to by which the appellants agreed to work the tramways until 
the completion of the purchase; in other wordvS, the effect of the 
eon’espondence which constituted that agreement was to release 
the appellants from payment of the track rent. Under that 
agreement the appellants were entitled to receive and enjoy 
the income “ and profits"’̂  of the tramway business| and it was 
submitted that the expression ♦Mneome and profits ” meant the 

gro s profits without deduction,̂
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Mr. CQheii, K. C.j Ifr. Haldane, K. 0., and Mr. -d. TMllipB for tlie 
xesgDiidents were nob beard.

Mr. G* B, Lpiclt watched the ease on behalf of the trustees of 
tlie debejiture-holders.

The judgment of their Lordships was, on the 3rd 1904̂
delivered by—

liOBD L in d ley  :—The questions raised by this appeal arise out 
of a purchase by the Corporation of the City of Bombay of the 
undertaking of the Bombay Tramway Company. The purchase 
was made under the provisions of section SO of the Bombay 
Tramways Act, 1874 (Bombay Act I of 1S74). This section is 
as follows:—

** Tli^said Municipal Corporation of the City of Bombay shall hare the right 
of puichasing the said tramways with the plant, stores, rolling-stock and every- 
tliujg coimected therewith after the expiration of tweiaty-ono years from the 
12th day of March, 1873, npon declaring its intention so to do -within'sis raonths 
after the expiration of the said twenty-one years, and shall have a renewed.right 
of purchase at the end of evoi’y seven years after the expiration o£ the said 
twenty-one years npon similar notice being given ; the amount to ha paid in the 
©vent of such purchase shall be the actual hond fide value (escliisive of any com­
pensation for goodwill preiniumj or compulsory sale or other consideration what­
soever) of the tramways and of the works and materials connected therewith and 
of the lands and huildings and all other the property of ths G-rantees, such value 
in case the parties do not agree to be decided by arbitration as provided by the 
said Agreement of the 12th day of March, ; and as compensation for tha 
goodwill, premium, or compulsory sale and other consideration, the Grantees 
shaE be paid an amouLnt equal to twenty-one years’ purchase calculated on the 
average profits of the previous three years nest preceding the purchase, 4  per 
cent, per anntim on the 'bo%& fid e  value mentioned above being irst deducted 
from, such profits.” , .

On the 11th March, 1901, the Corporation served notice of tljeir 
intention to purchase the Tramway Ccmpany's undertaking; 
but there being some doubt whether this notice was regular .in 
point of time two other notices, dated respectively the 12th and 
13th March, 1901̂  were afterwards served, and it is now admitted 
that no objection on the ground of date has to be considered.

The Tramway Company, howev̂ er, contend that the notice is 
altogether invalid because the Corporation are acting beyond 
their powers, vi0,t not for themselves but for and on behalf and 
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on account of a person named Bingham. When' the facts ara 
investigated it appears that although the Corporation have road® 
arrangements with Bingham by which he is to find the money 
for the purchase, and to work the tramways wlaen acquired by 
the Corporation, yet the Corporation are acting as principals and 
not 'as Bingham̂ s agents. There is nothing in the Tramways 
Act which expressly or impliedly prohibits sucht a transaction; 
nothing to show that if the Corporation exercise, the power con­
ferred on them by section 30 and acquire the tramways, they 
are bound to keep them in theic own hands and to work them 
themselves. Whether they can carry out their agreement with 
Bingham without obtaining further powers is a matter which doea 
not concern the Tramway Company. This point was elaborately 
dealt with both by the Judge of First Instance and by the 
learned Chief Justice of Bombay * and their Lordships think ifc 
unnecessary to say more than that they are satisfied that on this? 
point the judgment appealed from was perfectly correct*

Then another question was raised by the Tramway Company 
which was that the date to be fixed as the date of taking the 
purchase ought to be later than that mentioned in the judgment* 
If the proper date had to be determined by their Lordships 
unembarrassed by what took place in India,, their Lordships; 
would have thought that the proper date to be fixed would have 
been when the relation of vendor and purchaser was definitely 
created by the service of a proper notice to purchase, i.e., in this 
caeie the 14th Marchj 1901, This was the view taken by the 
Judge of First Instance, Mr. Justice Fulton. Eat for some reasooĵ  
which their Lordships do not apptcciatej both parties appealed 
against liis decision and contended before the Appellate Court 
for a different date. Having regard to the course taken by both 
parties in the Court below, their Lordships do not consider that 
'cither party without the consent of the other can fairly insist 
now that the above data ought to be adopted. Under these 
circumstances their Lordships see no reason for disturbing the 
date fixed by the Appellate Court, i.e., the date of the awaic3 
fixing the value of the corporcal property of the Tramway Com̂ 
il̂ wy. As pointed out both by Mr. Justice Fulton and the; 
Chief Justice, to fix the date of the es:e<5ption. o£ the conveyance
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'would lead to great practical difficulties. The profits would 
■vary from day to day and the average profits for three years 
-eouH never be ascertained.

Another point contended for by the Tramway Company was 
that what is called track rent payable to the Corporation ought 
•to cease on the 14th March, 1901, This contention is, however̂  
disposed of by the fact that in Mareĥ  1901, it was expressly 
-agreed between the Tramway Company and the Corporation that 
the Tramway Company would continue to work the tram­
ways pending the ascertainment and payment of the purchase- 
money on the understanding that they received “ the income 
and profits of the tramway business during such period/̂  It is 
plain that so long as the Tramway take the profits, they must 
pay the ordinary expenses of working and the rent ia question. 

Their Lordships will therefore humbly advise His Majesty to 
dismiss this appeal and the appellant Company must pay the 
•costs of the Corporation.

JljppeaZ dismissed* 
Solicitors for the appellants—Messrs. Blount  ̂Lyneh and Petre,

Solicitors for the respondents—ilir, Helm.. Ward Oliver (for 
Messrs. Crawford, Brown, Bayley Du îlop, BoTnbaf^
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