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Trae BOMBAY TRAMWAY OOMPANY (Prirymirss), ». Tae MOUNICIPAT:
CORFPORATION oF e CITY or BOMBAY (DrreNpants),

[On appeal from the High Court of Judicature at Bombay.]

Bombay Tramways Act (Bombay Aet I of 1874), scctivn 80~-Purchase byﬂ
Munieipal Corporation of Bombay of Tremwaey wnderiaking—Notise of.
intention to purchase—Arrangement by Corporation wich thivd Derson—
Date of purchase for purpose of ascertuining compansetion—Liability of
Dramway Company for track rent during peviod botween notice and date
of purchase.

By an agrecment, dated 12th Mareh, 1873, the Munieipsl Corporation of
qubay (the respondents) allowed certain persous, of whom the Bombaf
Tramway Company (the appellants) wero the assigneos, to construet and work
tramways in the City of Bombay. Seotion 30 of the Bombay Tramways Aet
(Bombay Aet I of 1874) gave the respondents the right to purchase the tram+
ways from the appellants © with the plant, etores, rolling-stock and everything
connected therowith after the expiration of 21 years from the 12th day of
March, 1873, upon declaring their intention so to do within six months after the
expiration of the said 21 years,” and gavo thew “a renowed right of purchase
at the end of evory seven yenxs after the expiration of the saild 21 years upon
similar notice being given.” » Notico of the intention to exercise sueh renewed
vight of purchase was duly given by the respondents on 14th March, 1901, Tu
a suit by the sppellants against the respondents to have theie vights under the
purchase declarad, ,

Held, by the Judicial Committee (affirming the doeision of the Courts helow)
that the notice was not invalid by reason of the vespondents having made an
-arrangement with a third porson who was to find the money for the purchase
and work the tramways when acquired by the respoudents, it appearing that
the respondents were acting ag principals in the matter, and not as agenis of
such third person, and that there was nothing in tho Aet to prohibit sncha
transaction or to show that when acquired tho rospondents were bound to keep
the twimways in their own hands, and work them themselves,

By section 80 of the above Ack it was furthor onactod that “the amount
10 bo paid in the event of auch purchase shall be thesctual band fide valve
(exelusive of any compensation for goodwill, preminm, or compulsory sale or
other consideration whatsoever) of the tramways and of the works and materisls

_oonneoted therewith and of the lands and buildings and all other the property.
‘of the grantees, such value in ease the parsies do not agres to be decided by
hitration as provided by the agreemént of 12th March, 18785 and as com-
n for the goodwill, preminm, or compulsory sole and other considers~
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tion the grantees shall be paid an amount equal fo 21 years’ purchase caleulated
on the average profits of the previous 3 years next preceding the purchase.”
The first Court decided that the date of the purchase for the purpose of ascertain-

ing the coupensation was the date of thenotice, namely, the 1ith Mayeh, 1901;

but both parties appealed from that decision. The High Court on appeal held
that the date of the purchase would by the date when the value was aseertained.

Held, by the Judicial Committee, that the proper date to be fixed would have
been when the relation of vendor and purchaser was definitely created by the
service of the notice of intention to purchase, that is, the 14th March, 1901,
bub that having regard to the course taken by the parties, neither party with-
out the consent of the other could insist that that date ought to be adopted, and
that under the cireumstances there were no grounds for disturbing the date
fixed by the High Court on nppeal, namely, the date of the award fixing the
value of the corporeal property of the appellants.

Pending the ascertainment and payment of the purchase-money the ap-
pellants agrecd to continne o work the tramways on the understanding that théy
received “the income and profits of the tramway business during such period.”

Held, by the Judicial Committee (affirming the decision of the High Court on
appeal) that the appellante were liable for track rent during the period they so
continued to work the tramways : so long as they took the profits they must
pay the ordinary expenses of working them, and the frack rent.

AprpEAL from a decree (18th February, 1902), of the High Court
at Bombay in its appellate jurisdiction affirming with eertain
variations a decree (26th September, 1901), of the same Court in
its ordinary original jurisdietion,

The suit in which the above decrees were made was brought
on 13th Mareh, 1901, by the Bombay Tramway Company against
the Municipal Corporation of the City of Bombay as first defend-
ant, and against two other defendants who were trustees of a
deed executed by the plainbiffs to seecrue payment of certain
debentures, Against these two defendants no relief was sought
and no question concerning thew arose in this appeal. The suit
sought relief and a declaration of the plaintiff Company’s rights-
with reference to a purchase of their property and business
which the Corporation of Bombay claimed to have made under
the provisions of section 80 of the Bombay Tramways Act
(Bowbay Act I of 1874) which is set out in their Lordships’
judgment.

The plaint stated thab the Bombay Municipal Corporation by
agreement, dated 12th March, 1878, granted to W, F'. Stearns and
G, A. Kittredge and their assigns the right to construet and
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maintain and to use tramways in Bombay upon certain ferms’
contained in the agreement which was afterwards set out in a-
schedule to Bombay Act I of 1874, an Act passed to enable the
grantees and their assigns to lay down and maintain the Tram=
ways contemplated by the agreement and for other purposes
connected therewith ; that the grantees assigned their rights to
a registered Company called The Bombay Tramway Company,
Limited, which constructed and used certain tramways, and in
1884 went into liquidation, and that a new Company—the present
plaintiff Company—was formed which took over the property and
business of the old Cowpany including the tramways; that on -
11th March, 1901, the plaintiff Company received from the
Municipal Commissioner of Bombay the following notice 1

“That, in exercise of the powers conferred upon it by section 30 of Bombay
Aot I of 1874, and clanse 15 of the Articles of Agreement of the 12th March,
1873, between tho Justices of the Peace for the City of Bombay of the onc part
and William Freneh Stearns and George  Alvah Kittredge of the other part,
the Municipal Corporation of tho City of Bowbay heveby declares ifs intention
to purchage ab the end of the now current period of seven years from the

expiration of the period of twenty-one ycars mentioned in the said section and

danse respeotively (and which said period of seven years will espire on or
about the 12th March, 1001), the tramways of the abovonamed Bombay Tram-
way Company, Limited, constructed under the said Act with the plant, stores,
rolling-stock, and everything conneeted therewith.

Dated this 11th day of March 1901.”

Two other similar notices dated 12th and 13th of March, 1901,
(the latter one being served ou 14th March) were received by
the plaintiff Compa,ny from the defendants.

The plaint further alleged that the defendant Corporation Thad
on the 11th March, 1901, entered into an agreement with

*Mr. W. G, Bingham “by which the first defendant agreed to

make the proposed purchase of the plaintiffs’ property and
business on behalf of and for and on account of the said
‘Mr. Bingham ” ; that the abovementioned notices had “all been
sent to the plaintiffs by the first defendant by reason of the said
&greement with Mr, Bingham and could not have been sent if
agreement had nob been entered into.” - And the
‘ ubmxtted that the uorpoxa,mon hdd not “acquired any
ight to purchase the property and business ” of the plaintiff and
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that Bombay Act I of 1874 and the agreement of 12th March,
1878, “only contemplated a bond fide purchase by the Municipal
Corporation on its own account and do not authorize a purchase
or intention to purchase as the agent of or on account of a third
person *’; and that under the Act and the agreement of 1873 the
Corporation had no power to acquire the said property and
business “save in the case of the first defendant’s bond fide
intending to acquire the said property and business for the

Municipal Corporation of the City of Bombay with the lond fids

intention of carrying on and working the said business them-
selves ” ; and the plaintiffs submitted that the Corporation *has
-no such ond fide intention.”

Ag . to the value of their property and business the plaintiﬁ's“

" claimed under two heads, first, the actual fond fide value (exclusive
of compensation for goodwill, ete.) and secondly, compensation for
goodwill, ete., and they desired o have the amount under the
second head determined by the Court, but were willing that the

amount payable under the first head should be decided by ‘

arbitration if the first defendants so desired.
 The plaintiffs also alleged that important questions of law were
likely to arvise in ascertaining the average profits of their
business, “as to when the three years next preceding the purchase
begin and end, and what date is to be fixed as the date of the

purchase by the first defendant; as to when the owmnership of -

the plaintiffs’ property passes to the first defendant; and as to
whether or not the plaintiffs are not entitled to vemain in
possession of their property and to enjoy the rents and profits
thereof until the day of payment by the fivst defendant of the
purchase-money ; and, if not, what interest is to be paid to_ the

plaintiffs on the unpaid purchase-money.” And.the plaintiffs |

submitted that if it should be held that valid notice had been
given by the Corporation, then from the date when such notice
was given the agreement of 12th March, 1873, (save clause 15)
ceased to be in force, and that in such a case they were not
bound by the terms of the sggeement. The plaintiffs prayed

relief in accordance with their allegations. The written state~ -

ment of the Corporation submitted that the suit was premature
and that any questions arising should when they arose be
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decided by arbitration under clause 23 of the agreement of 1873,
This agreement they submitted was not inconsistent with the
Act and was still, so far as applicable, binding on the parties,
They maintained that the notices given were sufficient and they
denied that their agreement with Mr, Bingham affected their
iwhts as regarded the plammﬁS.

Issues were settled raising all the points in dispute. Tssues 1
and 2 were as to the validity and effect of the notices: 3, 4,6 and
7 as to the effect of the arrangement with Mr. Bingham and of
‘the Corporation having no intention to work the tramway them-
selves: 5 whether the agreement of 1873 came to an end when
a valid notice was given, or was still in forece: 8 as to the date
to be fized as the date of purchase : 9 as to when the ownership
passed: 10'as to when “the three years next precading the
purchase begin and end”: Il as to the proper method of
ascertaining the average pxohts of the said three years under
section 30 of the Act, and clause 15 of the agreement of 1873
12 and 13 whether the plaintiffiy weve entitled to retain
possession of the property and enjoy the profits unbil payment
of the purchase-money, and if not to what interest on the
purchase-money were they entitled : 14 as to the respective

‘rights of the parties on the true construction of Bombay Act I of

1874 and the agreement of 1873,

As to the notiees served by the Corporation on the plaintiff
Company, both the lower Courts held that notice of 1ntent1on to
purchase was given in proper time.

The chief questions argued on this appeal were 1=

1. Whether or not the notices were invalid on the ground
that they were not given bond fide on behalf of the Corporation
butwere given on behalf of Mr, Bingham, or on the ground that
the purehase was made with the view of Mr, Bingham taking
over and working the tramways ?

2. At what time must the Corporation be taken to have
‘made the purchase for the purpose of estimating the compensation
p&yable by the Corporation for the goodwill, premium, or
eotapulsory sale and other consideration ?

Whether the Corporation is entitled to track rent as long-
ms he:Tramway Company is in possession and receives the
ingome and profits derived from working the tramway ?
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As to the last question (8) the Municipal Commissioner on
behalf of the Corporation wrote to the plaintiff Company
inquiring whether the “Company will be willing pending the
ascertainment and payment of the amounts payable to them
under section 30 of the Bombay Act I of 1874, and the handing
over charge of the undertaking to continue the working of the
tramways” and expressing the desire of the Corporation that no
“interruption of the excellent public service® theretofore
maintained might occur. In reply the Manager of the plaintiff
Company on 12th March, 1901, wrote as follows " With regard
to the question of the continuance of the working of the
tramways my Company will continue to werk the tramways
pending the ascertainment and payment of the purchase-money
on the understanding that they shall receive and enjoy the
income and profits of the tramway business during such period.
In fact I am advised that the Company is legally entitled to do
so, Without prejudice to any of the Company’s legal rlght'a I
am prepared to come to an agreement with you to the effect that

- my Company shall continue to work the tramways on the terms

- aforesaid pending the ascertainment and payment of the purchase=

‘money.” On 13th March, 1901, the Municipal Commissioner
wrote agreeing to the terms mentioned in the letter of 12th
March, 1901, and asking whether the Company would draw up

~ an agreement or whether the Solicitors of the Corporation should
do so. The plaintiff Company replied on the same day confirming
the agreement and requesting the Municipal Commissioner to
Lave it embodied in a document by the Solicitovs to the
Corporation. On 2nd May, 1901, a claim for track rent was
made on the plaintiff Company by the Corporation, but the
Company on18th May refused to pay if, claiming thal their
liability ceased on the date of the notice of intention to purchase™
provided it was held valid.

One of the Judgss sitting on the Original Side of the High
Court (Fulton, J.) in his judgment in the suit held with refer-

_ence to the arrangement of the Corporation with Mpr, Bingham
that it did not constitute the Corporation the Agents of Ml.
Bingham in respect,of the purchase of the tramways; that “i
giving notice of purchase the Corporation are not acting for Mr.
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Bingham, for it is on the Corporation and not on Mr. Bingham
that the Legislature has conferred the statutory power” ; and
that the Corporation in dealing with the Tramway Company were
““ exercising their own powers?”’ and not powers derived from
Mr, Bingham. :

On the question as to the date of the purchase the learned
Judge‘ held that the 14th March, 1901, was the dabe of the
purchase, the date on which the property ~passed to the
Corporation, and the date on which ended the ¢ three years next
preceding the purchase.” '

As to the question of the liability of the plaintiff Company for
track rent, he held that the agreement of 12th March, 1873, came
to an end on 14th March, 1901, and that *“the provisions of
clause 18 which provides for the payment of track rent ceased to
be operative,”” and that track rent therefore ceased on 14th
March, 1901, to be payable.

Both parties appealed from that decision, the appeal of the
Corporation being No.1179 of 1901 and that of the Tramway Com-~
pany being No, 1181 of 1901. The appeals were heard by an
Appellate Bench of the High Court consisting of Jenkins, C. J.,
and Starling, J., who in separate judgments but substantially on
the same grounds varied the decree of the original Court, as to the
date of the purchase, and also as to the liability for track rent,
but agreed with the decision of that Court that the notice givén
by the Corporation was not invalid by reason of their agree-
ment with Mr. Bingham. The material portions of the judg-
ments were as follows :— :

JENKINY, (. J. (in Appeal No. 1181 of 1901) :—1 now come to the third and last
objection urged against tne validity of the notice : that it wason its merits not
guch & fotice as the Act anthurises, First it is said that the notice was not a
-leclaration of the Corporation’s intention to purchase but of Mr. Bingham’s,
fiid secondly if it was a declaration of the Corporation’s iutention, it was
vitiated by the ulterior purposes in view, that the Corporation was exercising
ks powers. for o collateial purpose outside the limits of its statutory anthority
‘and actually for, an unlawful purpose. First, then whose was the intention to
'bu;yP This is & question of fack, and baving regard to the record it has to he
letermined on dosumentary evidence alone?
1y Justice Fulton it would seem that the objecbion was based princis
b wholly, on the theory of agency, Bofore us the suggestion of
agemy ’h&s‘faﬂen mto the baekgmund to give place to the contention that the
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purchase was “on account of Mr. Bingham,” It is clear and indeed not disputed 1004,

by the Corparation, that prior to the notice a transfer by the Corporation was MW'
intended and arranged, and that without such an arrangement no netice TRAMWAY -
would have been given; bub this, it is contended, was a prudent measure and CoMpANY.

_certainly did not involve the consequences for which the Tramway Company  Tyr Musie

ocontends. c1paxn Cor-
. PORATION

. . . . . N oF BOMBAY,

After discussing the evidence relating to this ohjection, and S

the terms of the agreement between the Corporation and Mr.
Bingham the judgment continued :—

I have now referred to the most material parts of the evidence that bear on
.- .the matter now in hand, and I come to the conclusion that it cannot he said
- that the Corporation was the agent of Mr. Bingham or that the notice was of
his fntention to purchase and not of the Corporation’s. Further than that
I'hold, notwithstanding the expressions to be found in the documents, that it
canmot. be said that the purchase was *“on his account” in the sense thab it
. eannot he treated as o purchase by the Corporstion within the meaning of
~ gection 30 of the Act. No doubt it is a part, and an essential part, of the
Corporation’s schems to pass on the right of working the tramways to Mr. Bing-
har oy his nominees, but I fail to see that this per se or under the fasts disclosed
in this case makes the purchase any the less the purchass of the Corporation.
From the point of view with which we are now concerned, it is not so much
that Mr. Bingham is making use of the Corporation, as that tho Corporation is
making uso of Mr. Bingham for the purpose of attaining the end it has in view.
It was not Mr. Bingham who inspired the notion of giving the requisite notice,
nor was it on his initiative that the Corporation conceived the idea of proceeding
under section 30 of the Act, though his co-operation may in the end have enabled
the Corporation to bring matters to .a practical issue. I however see nothing
wrong in this, and, in my opinion, the objection fails.
This however does not exhanst the objection urged against the notice given,
for it is eontended that even if the purchase is by the Corporation, shill it is bb:d,
inasmmueh as it is for a collateral purpose and with an illegal object.

After referring to the principle invoked as formulated by'Lord
Cranworth in Stockton and Darlington Railway Company v. Browa™
and Galloway v. Mayor and Commonalty of London‘® that when
the Liegislature gives powers to persons for a special object, they
cannot be allowed to exercise the powers conferred on them
for any collateral object as that would be putting into operation
their statutory powers for a purpose for which it was not
intended they should he exercised, the judgment proceeded =

(1) (1860} 0 H, L. C. 246 (256), () (1866) L. B. 1. H, L. 31 (43},
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Of the existemce of the prineiple thero is no doubt ; the guestion is whether
the facts of this case invite its application. To determine this it is necessary to
gee what is the precise position of the Corporation. Clearly it could purchass
the undertaking ; :cction 30 leaves no doubt on that head. But having pur-
chased, what could it do with it?  The suggestion of the plaint (24) and of the
memorandum of appanl (5) is that the Corporation has no powur to acquite the

- right to purchase, save in the case of the Corporation “bond fide intending to

acquizre the said property and business for ibself with a ord fife intention of

“carrying on and working the said business itsclf.” Whon it was put to

My, Inverarity whether he adhered o that proposition in its integrity he
hesitated to give an unqualificd answer in the affirmative, though he was
veluctant to apandon the conclading condition of the proposition. I can
nnderstand his somewhat negative atbitude towards the proposition hecause it ix -
admirably framed to test the question on whiech we are now engaged. In ‘the
first placo then rebus sie stanfibus can tho Corporation carry on and work the
tramways it is empowered o acquire? This involves an answer to two
questions, first, on the completion of » purchase would the power pass to jt, and
sacondly if it did, would the Corporation’s constitution pormit of its exercising
that power ? ‘

It is clear on principle and authority that statutory powers such as are
essential to the working of a tramway undertaking are not capable cf assign-
ment.  In Beman v. Buford,®) it was said by Lord Cranworth “the Oxford,
Worcester, snd Wolverhampton Company are delegasing the functions which
the Legislature has given them, to other parlies, which they have no possibla
right to do.” This prinoiple has since been clewrly cstablished by later
decisions. (Great Nurthern Railway Company v, The HLuastern Counties
Ruilway Company 2, Winch v. Birkenheat Lancashire and Cheshire June-
tion Railway Company &, Gardner v. London Chathem and Dover Railuay
Company™®, and L’clmburg/z Straet Tramways Company v. Lord Provost, &c
of Edinburgh (®).)

Their powars, however, can be exereised, not only by the original grantees,,
but also by every one within the particular designation contained in the Act.
Thuy in this case the powers of the Aet are excreisable, not only by Stearns and
Kittredge, bub vlso by every one answering the designation of granteos, .., their
exccutors, administrabors, and assigns. Then, again, by section 31 of the Act;
it is provided that the grauntees may sell their rights and powers fo others,

For the Tramway Company it has been contended that the provisions of
section. 81 do not apply to a sale under seation 30, and that the Corporation on
a 5als under section 30 cannat claim to be assigns and so grantees within the
definition of the Act. If this argumont be well founded, as to which it is
‘nnnecessary that I should ab this stags express my opinion, then obviausly the

1851) 1 Stm. N. 8, 530 (569), ® (1855) 6 Do. Gv & Sm 562, -
(1851)9 Hoxo 808, 5 (8 (1867) L, R, 2 Ch, 201,
R ) (1894) A. ©, 466,
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Uoi‘poration has no power to evercise the powers of “earryinrg on nnd working

the business.”” Be this, however, s 16 may, there is anether ohstsele in the

“way of ite working the tramways ! such a ppwer 3 ouiside the Corporaiom's
constitution, and it does not appead to we that it wue the intention of the
Togislature by the Tramwars Act of 1372 to cularge its constitution {n this
direction. - The purpose of the Actis tosanction the invasion of the rights of
the public, and not to extend tha Curgomuous poirers by ahﬂ)ouamg; it te
work the tmmwa}s o
But if the. Corporation has no powa‘ to work the ‘cvmnwaya, what is it to do
ﬁhe’n it has purchased the undevtaking ? Tt is important in this connestion to
béar in mind that it is ot a budy called into existence £ 1 the purpose of
acquiring the tramways, and that it is not vested with the vight to purchase for
 the purpose of private speculation and adventure, hut to safeguard and advance
‘the. interests of the Bombay public. It cannot then have bsen intended that
the‘(}uszomtlon was to expend the large sums payable under spetion 80 for no
purposds, or that the whole tramway syslem of the city should on o purchase
" under that section come fo an end ; it mnst have been contemplated that the
. undertaking shonld be continited by those to whow it was transferred or pnss:d
on by the Corporation, in case it did not acquire the requisite pover of working
for itself. This, in my opinion, is the irus view of the position, and it follows
‘that the Corporation were within thefr rights when they made the srrangement
they did with Mr. Binghain, They did that which was pradent and. proper
under the circomstances, and, in my opinion, the notics was not vitinted by the
ulterior purpose in view. To ms it seems that thore iz no foree in the
stlgga%fionr that the agreement Dbetween the Corporatim and Mre Bingham
" involves a breach of the provisions of the Penal Code, and so impairs the
v'xhdtty of the notice. Even assuting for the sake of argument that Mr, Bing-
ham.or his assigns will not be entitled to esercise tho povers contsined in the
Act, or to work the tramways without farther legislative anthority, sl this
would not vitinge what the Corporation hos deme; thab is a matter betwaen the
Qorporation and Mr. Bingham, and may possibly velewss ths purties to that
contract from the liabil ties they assuwmed; it would not malke the uotice Lad
as hetweon the Corporation and the Tramway Company.
I have now dealt with and answerod all tho points alleged against the nO,twe
and 1 hold that the notice is good.

Qo the question as to the time at which the Corporation must
be.taken to have made the purchase for the purpose of estimat-
ing the compensation payable by the Corporation, the learned
_Chief Justice said :—

The first question is what is the amount to be paid by the Corporntion to the
" Tramway Company ¥ Thisis tie sub)eot of section 30 of the Tiamways Aot, and
elause 15 of the ngreemont.
B 6356~5

511

1804,
[
B mBay
TraMWaY
Couraxy
M re -
Tue Moyr-
CIPAL {'QRte
TORATION
OF BoxBAY.



512

1904,

‘Boussy-
TRAMWAY
LCompaxy

-

v,
Ter Myuwi-
01PAL CORe-
PORATION
oF BgMBAY.

THE INDIAN LAW REPORTS. [VOL. XXVIII,

Now, saction 8 of the Act makes it clear that if there is any inconsistenty
between tho agreement and tho Act, the lutter is to prevail. This would.
neeessarily he so, but the importance is that the Act oont mplates that there
may be an inconsistency, 1t foilows then that what we have to interprot is
the 3 th section of the Act. .

Now, that section contemp'atas the payment of two distinet a.mounts First
there 8 the amount which is % the actunl bond fide value of the tramways, and
of the works and materials connacted thelewvh and of the lands and buildings;
and all other the property of the grantess”; and sacondly, there is “tha com.
pensation for the goodwill, premium, or compulsory sale and other. con-
sideration,” being “an amount cqual o 21 years’ purchase caleulated on the
average profits of the provious three years next preceding the purchase, 4 per’
cent. per annum on the bond jfide value mentioned above being first deducted
from such profits’ The first of these amounts I will for hrevity hercaftey
call “the value,” and the sccond of tham “the compensation.” "The section is
cloar #s to the event in relation to which the coinpensation ” is to be deters
mined ; it is *“ the purchase ? whatever that may be. The Corporation maintain
that “the valus™ too should he determined in relation to the same date. The‘
Tramway Comp my on the other band insists that, though the compensation isto
ko dotermined in rala’inn tothe purchase, th2 value is to be fixedin reference to
the notice to t1nat.  Mr. Justice Fulton held thit the property was purchased
and sotually passed on the notice, and in that view obvicun-ly no dﬂﬁcnﬂ;y

arises, Both sides however combine to abtack this view. The argument that
" the motice is the appropnate date, is based on the line of cases dealing with

notices to treat. under the Lands Clauses Comsolidntion Act and cognate‘
euactments  We have thus been refexred to ddams v. The London and Blackwall.
Railway Company O, Huynes v. Haynes @), Hetropolitan Railuway Company
vo Woodhouse ®, Penny v, Penny (0, Tyson v. Mayor of London 3, Ex pm«te
Bdwards ®, and Wilkins v. Mayor of Livminghan ()5 and no doubs it is there:
laid down that on a notice to treat the partivs for certain purpores stand -
relation to each other of vendor and purchaser. Bub the guestion still remaing
how far have those crses auy bearing on the paint now hefore wsf Obvxously
they ave ot dircotly in point for they are based om an Act difforent in its
scheme and in its terms from the Tramways Act. Again the analogy they.
tnap be said -to furnish is by o means elose, for though we have in the Tram-
ways Aot the expression ©eompulsory sale” it rofers +0 n transaction essentially
ditfevent from tho compulsory sale of which the Lands Clauses Consolidation
Act treats.  The compulsory sule of the English Act is in derogution of vightsto
21l ivter.ts and purposes ubsoluto, while that which is the subject of the so-called
compulsory sale nudgr the Tramways Act from its very origin was subjeat to

.the limitation xmphed by the Corporation’s right to purchase, It ia true it ia

QY (1850) 2 Mac. & G: 118 (129), (5 (1863) L. k. 6 Bq. 227,

{23 (1881) 1. Drew & Sm. 426, - ¢y (1871) T &2 7 €. PU I8,

1865) 84 L, J, Ch. 207, , (©) (1871) Ly R. 12 Bq. 360,
¢ (1683) 26 Ch. D. 78,
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callod & eompulsory salo, but the more uso of that tora hviously would not of ...

freol} attach the consequences which follow on a sale rnler the Lands Clauses
‘Act.  When rogard is hal to the fach thut the B0th sestion is substantially a
',rvepmduction of elause 15 of the agreement the analogy it suggested is that of
a sale in performance of an ordinary conventional option. In the machinery
also of the two Acts there is no covrespondeuce; os for ezample the right to
take possession under the circumstances indicated in the Erglish Act, has no
place in the Tramways Act. It seems to mo then that we must construe this
Aet on its own words, and that the cases to which I have alludod serve to
throw little or no light on its true interpretation. _

In the absenes of any contrary indication in the section it would not be
unressonable to hold that tha valuation onght to be made in relation to the date
of the notice ; nor do I think i would he any suswer to this, as the Corporation
trges that it would be difficult now £ ascertain the value on thut basis. If any
such difficulty exists it is of the Corporatiow’s own making, for thore was
nothing to prevent it at once proceeding to have a valuation made.

1 think, however, we hnve in 'the Act aclue to tho date ts which the ascertain-
‘ment of the valuc must be referred. In my opinivn it is the reasonable v.ew
to-refer tho fixing of the valne and the compensation to the same date. Each
‘am une i equslly a payment to the Tramway Cumpany in respeet of th it which
it loses as a rosult of the notige, and I can see no reason why thseveral amounts
shonld be fixed in rcference to different dates. The conctusion then to which I
come is that the-value and the.c mpensation are to be fized in reforence {0 the
eame date.- What then is that date? 'The section proviles that the compen-
gation is fo be ealculated on the average vrofits of the thres pravioms years vest
precading “the purchase,” so that we have to fix the time of **the purchase®
mantioned in the section.

Now this word “ purchase? in seutlon 30 can conceivably vefer to any ons of
the three following points of time, (v) tho date of the notice, (&) tho date at
whieh the amonnt of-the vzﬂue 1s asuemuned, or {¢) the date of the completwn
of the purchase.

Mr. Justice Fulton decidel in favonr of the fiyst of these three dabes with
the conssquence I have stated, bhut with this neither party iy satisfied. The
section canmot claim to be free from obsemrity, and I am inclined to think
that the gentleman to whose pen it is uttributed may not have appreciated tlhose
niceties of presise legal phraseclogy, which have been pressei on us in argu~
ment, and it may be thas he intended the notice Lo he the cruelal date for the
purposes both of “the value” and “the compensation.” Certainly the words
“the purchase ” were inserted of sab purpose : they were nmot in the agreement,
and doubtless were intended to remedy a dofoct. Tte result, however, has not
beén guccessful, and the seetion would seem to merit the deseription of being
“ one of those curative moeasures, not by afy means confined to a single braneh
of science where the remody is worse than the disease.”

‘We are bound primd freic st any rate to assume that the words in common
logal nse have in the seetion their legal meaning. Now if this be so, then the
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notiee would not alone amount to a purchase evon if we tested the relations -
coustituted by reforence Lo tho exercise of an option. The amount of the va.lue
is seeording 1o the provisions of she Act to be mcertmned by & special mnchmery, '
by o reference to arbitrators and their umpire, in caso the parties do not agreo 3

80 that adopting for tho sake of convanierice thie language applieable to contracta;

thore was nob at the da'e of the nvtice a contract of salo or purchase for the
price s of the essomco of a ocontmact of wsale” : Mifmes v. Gerydl),
Ln the courso of his judgment in that easo it was siid by the Master of the ‘
Rolls, 8:» William Grant, “upon the punmplo_ that a fixed price was an -
cssential ingrediont in a coutiact of sale, the ancient Roman lawyirs doubted.
whether an agresment that did not se'tle the price was at all binding, Jus."
tinlan’s Institubes and tho Code state that doubt, and resolve it by declarivg:
that su:h an agresment should by valid and completo whon and if the party to:
whom it was reforred sheuld fix the price ; otherwise, it should be totally inopera: .
tive, guast nulio protio steduio ; und sueh dlearly is the law of England.” Tho“»
phraseology tos of the seetirn is, in wmy opinion, opposed te the view that a’
nutice under it amounted to » purchaso; for, what is provided is that upon notice
being given the Corporation shall huve a *“vight of purchase,” that s the:
ight of purchasing, whiel seoms to puint to a position axterior to the purehase. :
1 therefore think the first of the three theories must bo rajected, so it remains
bo make a choiee hebwoan the other two.  TE the euso be vestod, as the Tramway™
Company contends, welely on the Act then therve is not of course a eontract in the!
ntrict senso of the word ¢ theve is kowever 4 relationship to which for eonvenience
theo term. “ quasi contract ™ has boen dpplied, and in the pbsence of proviston to
the contrary tho ordinary rules, invidoats and phraseology of o coniract would
apply, Theve can, I think, be no doubt that the word “purchass” mapy he
legitimately used as a description of the position whilo the matter iy still 0y
contract. What was said by the Lords Justices in Long v. Millar () makes
that clear. This too is in conformity with ordinary logal parlance, for though
the words  purchase” aad & purchaser ” may technieally imply an acquisition
of property otherwise than by descent, in relution to a sale of land they are
commonly nsod as appropriate to the stago prior to actual ocompletion by
gonveyauoe of transfer. “8uale” and “purchase” ave co-relative terms and
we find them both so applied. Thus, in the old commen law court for the

. puréhase-money ¢f lund it was in the form “money «iwsein. for & messnage

and land sold and conveyed by the plaintiyf to the defendunt” (see Bullen and
Teakes Precedents of Pleading). 8o in eur Court conditions of sale it is
provided that the highest bidder ihall he the pwrchaser, and provision is
wade for the purchaser deing a number of things privr to completion, while

“the last condition provides that if the * purchuser shall not pay his purchase
100ReY ... .o.ee an order may ho made ... for the resale of the

3

poperty.”’  This is in wccordance Wwith the phraseology of the common form

07714 Vesoy (fun) 100 (108}, &) (1879) 4 €. B, D, 480,
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econdicions of sale. So again in the Transfer of Property Act we find in
seotion BS the parties described as buyer and seller prior to completion.
Similar instances could easily be mulsiplied, but it is unnesessary, for those I
have sited show the sense in whick the words “purchase” and ¢ purchaser”
-and cognate oxpressions are commonly used. It is nothing to the purpose that
seotion 54 of the Transfer of Propersy Ack provides that a contract for the sale
of immoveable property doas not of itself create any interest in such property ;
"the Aot could have no direet applicabtion hers, - I for no other reason, bevanse
it did not come into fores in this Presidency till 1898, It has been argued too
that the oxpression in an oarlier part of the scetion “in the event of such
purchase ” points to the words “ the purchase ” being used in sense other
than the completion of tha purchase; I am not, howover, satlsfied that thm
exprassion throws much light on the subject. o
- I have indicated what appears to me to be the ordinary meaniug of the word
- “purchase ” in 4 context like the present, and [ have now to see whether
theve is any sufficient veason in this case, for referring it to the completwn of
the purchage.
In the first place it is an objeotion to that view that one has to add words
“that ars not thers, the words ¢ the completion of.” Then again if I am vight
in the opinion I havo already exprossed that the vulue and tho compensation
must be determined in velation to the same date, to hold that  purchase”
means the date of comipletion wonld lead to a difficulty ; for the compensation
eannot be calenlated until the value is ascertained, and if, as the Tramway
Company contendsg:d as apart from special civcumstances, I think is the
case, tlie compengation must, ag well as the value, be paid before completion
there ave all the materlals for an obvious deadlock. This is so manifest ad not

to need elaboration. I do nob say that completion would To impossible, but’

the position would certainly be oue that lent itself to effective obstruction if
thers ‘were a desire on oither side to impede: the transaction. I do not
sugeost that this is couclusive, bub it at least shows that to treat < puvchase®
bere ag referring to completion has not the 1ecommendat10n of convemence
for what that may be worth. L

In my opinion, therefors, the date of the purchase is the time when tixe
amount of the value §s fixed. Tt is true that the amount of the compensation
may not then be aseertained, but that in my opinion would ok prevént there
heing a purchase, There sesms to me to be a clear distinction in- this vespect:
hetween the value and the compensation. Thare is no purchase until the
former is ascertained because the amount is by the Legislature expressly made
dependent on the arbitrament of certain individualé, It is otherwise as fo the
compensation, for the Act makes né provision for its sscertainmant (in case the
parties do not azvee) otherwise than by the Court, The difference -betwesn
the two cases i that in the one the Legislature has made the ascertainmant of
the qufmtum by arbitrators and their nmpire of the essence of the fransaction,
and in the other the quahtum is ascortainable by the Court. This distinotion
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is poiutedly deawn in Milres v. CGlery.1} T may in conclusion point outb that
the construction I have placed on the Act invclves no deadlock or even
difficalty, 1f the dute of tho “ purchage” is the ascortainment of the value
then the compensation can be calculated afterwards in relation to that date, - -

On the question of the lmblhby of the Tramway Company for
track rent the judgment of the learned Chief Justice was as
follows s S

Iun Appeal No. 1179 of 1801 three points huve been submitted for our decision:
(1) when doss the ownership in the purchased assets pass?  (2) On the notice did
the agreement of 1873 come to snend ®  And (3) If not, did the Tramway
Company’s liability to pay track vent under the agreement cease in conseqaenes
of the correspondenco betwaen the Municipal Commissioner and the Tramway
Companyp The first of these guestions calls for no discussion now as it is
agreed on both sides that the owuership does not pass until conveyance; so I
will pass on at once fo the second topie of discussion, did the agreement
come to an end P Mr. Justico Fulton has held in the affirmative. In support
of this conclusion the Tramway Company has principally relied on the first
santence of elause 15 and the concluding words of clause 16 of the agreement.
The implication of those two passages, it is maid, is that in the event of the
Munieipality declaving its intention to purchase tho property, the terms of the
sontract come to an end. his point derives its importunce frm the fact that the
Tramway Company, on tho footing that the agresniont has comg to an end, claims
exemption from all track rent subsequent to the notice, and the eonsequence of
this is that not only is there a loss of the track vent which comes to about
Rs. 50,000 & year, hut the averago profits on which the compeusation has to .
be caloulated will be proportionately inereased with the result that the amount
of the compensation may bo augmented by a sum of 10 lacs, or so. It is nob
thetefore a matter of surprise that this point bas haen hotly contested
befora us. The Tramway Company’s case is shortly this, the track rent is
only payable under the agreement, the agreement hag come to anend ; if not,
then the liability to pay track rent was roloased by the Municipal Commissioner §
the Municipal Commissioner was entitled to give th1s release, if mot, the
Corporatign is estopped from denying his pewer.

The first queltion is whether we ought at this stage to give any dealsmn on
the point, T am of opinion that in tlm view Mr. Justico Fulton took of the
date of * the purchase,” the question did not arise for decision. Further than
that I think that as he considered it necessary to rely on the doetrine of estoppel a8
agﬁmst the Corporation, he had not before him maborials on which that estoppel
-Gonld he based. This is practically eonceded by the Tramway Gomp'my, who |
plied to be allowed to adduce evidemce on thiz poiut, In the vxew,
that T La.ke of the date of “the purchase,” the determmatxon of the

(1) [1807) 14 Vosey (Jun.) 400 1406),
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tramway’s liability for track remt does arise as it is ersential to the sceount of 10%,
profits that has been divested for thi purpose of ascertaining vhe amount of ‘the: ™ Boapay
compensation. Tho only question bas lieen, whether ‘we should at this stage  Tramway
decide-the matter or allow it to remain over- until an application is made to QU}%:'\NY‘
vary the Commissioner’s report 5 either-oourse was open to us according to the  THEMuUNI
practice of this Jourt.- Having regard, however, to the probable destination Oll,ﬁf;ﬁgg‘
of this suit, we thought the former would be the better courss, it became. oF BOMBAY.,
therefore necessary to deal with the Tramway Gompzmy s epplication -to
supplement its evidlence-as to estoppel.
The Tramway - Compsny before Mr. Justice Fulton protested against the
determination in this suit, or at any rate at this stage, of its liability for track
rens for it was o ease not made or (having regard to the dates) capable of being
made in the pleadings, and as a result the Tramway Company was net prepared
with the regmisite evidence, Under the circumstances we thought their
application a reasonable one, and that it should be granted.
The Tramway Company has accordingly supplemeuted its evidence on the
hesd of estoppel.  What has happened is that subseguently to the notice of the
Corporation’s intention to purchase, the Tramway Company has continued to-
work the undertaking, and fi st I propose to consider what ‘is its position dn-
50 deing under the Act and the agreement apart from the corre-pondence with
the Municipal Commissioner. . I have already stated the general character of
the Tramway Company's avgamont aud the import aseribed to clauses 15 and
18 of the agreement. Ths correctness of this view has been stranuousty
combated by the Corporation : it is urged that it is contrary to the Tramway
Company’s claim for exemption of its horscs, earriages and vehicles from
municipal fasation under seetion 12 of the Tramways Act, and that the
eoncession in respect of which the yearly vent is reserved by clause 18 of
the agreement is still enjoyed. TFor the moment, however, I will assume
that the sense the Tramway Company sceks fo impose on the 15th and. 16th
olauses is correct, in so far as it would read into the sections the meaning that
the agreement is to cometo an end on the happening of an event not mentioned
but indicated in the 16th clanse. But then we have to ses what that event is.
The event actually mentioned is the Municipality’s failing to deolars its
intention “as above provided™; the event therefore to be implied is the
Municipality’s declaring its intention “ as above provided ” 4, &., as prdvided in
the agreement. But according to the argument &dvancerl by the Trawmwayw
Comr'my in another connection it was not under the agreement but under the
Act that the Muonicip lity declared its intention. If this be : the true view then
it affords a comnplete answer to the Tramway Company's mgqment. - Bus it iy
not encugh that the Tramway Company advanced that argument in anothep
part of the cese : we must be satisfied that itis right, and that. I will now
conmdex Sub-smntnlly the 15th. cfause and the 80vh section are in the same
terms though there are certain minor differences; thus the first sentence -of
the clause is absoent from the seetion while the clanse does not contain the
words ** the purchass”’ 50 much.disenssed in Appeal No, 1181, = Turning to the
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Corporation's regolutions, I.find in them no reference to the agreement but
only to the Act, Tho resolution of 23th February, 1901, was that the,
Municipal Commigsioner “b~ authorized . . . . . . t0 give legal notice:
to the Bowbay Tramway Compny of the Carporation’s intention to exerciss
the vight of the purchase of the tramways given to them by section 20 of the
Bombay Tramways Act I of 1874, which intention the Corporation herehy.
declare ”” : while the resolution of the 11th March was “the Corpovation firther
anthorize and direct, the isstie and service on the Bombay Tramway Corepany,
Limited, of all necegsary notices declaving the intention of the Corporation to
excreise the power of purchase of the tramways pursuant to section 80 of the
Bombay Tramways Act, 1874.” Tt is true that the Municipal Commissioner’s’
notice mentions the agresment as well as the Act, but to that extent it went:
beyond tho resolution aud on the whole I think that 50 far as the Muanicipality
is concerned, the only intention declared was under the Act. TFurthor, I'do not
think a declaration under tho agreemont would have been of any use. Ifi the
first, placo it s at least doubtful whother the right of purchase contained in the
agreement was not bad on the ground that it created o perpetnity ; for it may
be that so far as the matter rested on contrack a deeision by arbitrators was not
uecessarily of its essence. { London and South-Western Railway Co.v. Gomm O
and Manchester Ship Canal Company v. Manchester Racecourse Company @]
Next, I am awara of no power vested in the Corporation that would énable it to
pureliase otherwise than under the special authority of the 'J‘mmways Aot The
volidity, therefore, of clauss 18 is ut lenst opon to question. Bub in any case
T am of opinion that the clanse was supovseded by section 30 of the Act : the Act
dtoes nob purport to keep it alive: it substantially reproduces its terms as an
independent provision, and in my opinion it must have heeu intondod that the
imperfeck rights under the agreoment so far as they had any existance, should
be-merged in, and extinguished by, the rights eveated by section 8 of the Act.

- Bo far T have proceeded on the assumption of the interprotation that the
Tramway Company seeks to put on elanses 156 and 18 of the agreement, but I
do not wish it to be supposed that T ecept that view, for I have not been as yet
convineed by toe-arguments advanced ‘n support of it.  The rent was reserved
in consideration of the eonceasion expressed to be granted by the agreement ;
that conoession was based on the property or interost the Corporation’s
predeosssdis had in the soft on which the physical structwre of the tramways
“was8 laid'; that property or interest. is now vested in the Corporation, and the
‘benefits of the concession are heing enjoyed by the Tramway Company, and. it
would: require very clear language to determine tho obligntion to pay vent
during the continvance of that relationship. I can find no such language in
‘thie: sgreerent or the Aok, In my opinion, therefore, there is nothing either in
ob ov agreeinent which under the circumstances oporated to determine
mway Cowpany’s liability for teack Tent 2 a consequonce of the notice

@a&aﬁmcmv 569 &) (L600) £ Ok, 952 (862) 5 (1901) 2 Oh, 87.
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Bat then it is said that the correspondence with the Municipal Commissioner
exompted the Tramay Company from this lability.

After rea,diﬁg the correspondence, the learned Chief Justice
continued :-— '

Ag Mr, Justice Fulton held that the agresmient had come to. an end, he
approached this correspondence from a different standpeint from. that which
Istart, Hehad to see whether the correspondence imposed a liability which
atherwise would not exist; I have to enquire whether the correspondencs
exemnpts the Tramway Company from a liability which would otherwise exist
Dut before dealing with the correspondence there is ome matter to which I
must brisfly allude. In the eourse of the argument there was a suggostion
that there had been that which amennted to fraud on the part of the Tramway

- ompany in connection with this correspondence. We did not permit this
* point to be pursued, becanse no such case had been alleged before, but it is
only right that I should say that in my opinion there is absolutely no foundation
for the sugzestion ; the conduet of the Tramway Company and its manager,
Mr. Rimington, has throughout been straightforward and wholly frée from
anything reprehensible. But to return to the mattor in hand, what i there

. in‘this correspondence which gives the Tramway Company the cxemption it
~¢laims P No doubt in its letter of the 12th the Tramway Company stipulates
that the agreement is without prejudice to any of its legal rights, That would
have heen of value if apart from the correspondence the liability had ceased, bub
a8 Thave held ofherwise the argument has no foree. 'What precisely was the effect;
of the words * without prejudice to any of the Company’s legal rights ” is nob
clear ; for the Tramway Company wasforced to assert that the agreement did
interfers with its vight to discontinne work, as otherwise there would be no
consideiation $0 support the agreement, and it is on this asserted curtailment of
its rights that the Tramway Company relies. Thenstress was laid on the
stipulation that the Tramway Company w 5 to receive and enjoy t%e income and
profits of the Tramway business duringthe agreed period. Bo we have to. see
. what is the meaning of those words. In Lawless v. Sullivan 1) it was laid down
by their Lordships of the Privy Council that ¢‘ there can be no doubt that, in the
natural and ordinary meaning of language, the incore of a/bank ox trade™for any
given year would be wnderstood to be the gain, if any, vesulting from the balanee
of the profits and losses of the husiness in that year.” In Mersey Docls v,
Lucas @ Lord Selborne deals thus with the expression “profits of the coneern *:
¢ if we had nothing more thanthat, I should have thought that we wara to consider,
not the application of the moneys which the Mersey Board received when they
had received them, but the ¢ profits of the concern’ in the senso of the produce or
value which could properly ho deseribed as ‘profit of the concern’and that surely
wanld be all the net proceeds of the eoncern after deducting the necessary outw

(1) (1881) 6 App. Cas, 373 (378).. ) (1898) 8 App. Cas, 891 (908),
B (350
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goings without which those proceeds could mot be earned or received.” I do
not cite these opinions as authorities binding in this ease, for Tam conselous
that they were expressed in relation to a different subject-matter from that now -
hefore us, and in a different context, but T refor to them as weighty opinions as
to the ordinary meaning, first of the word ¢ income’ and next of the word
¢profit’ That meaning is in each case opposed to the Tramway Company’s
contention, But then it is nrged that here we have the two words in collocation
and that some foree should be given to that, It is a commen practice to vonple
the word ¢ profits * with cognate words : thusthe expression “rents and profits »
is in eommon use, and it would take much to convince me fhat the use of the
word ¢ profits’ in eonjuncbion with the word ‘income ' in this letter means gross
profits so as to entitle the Tramway Company to an exemption it would not
otherwise possess,

I feel the more'strongly in this case thab thls cannot be the force of the word
¢ profit’ as here used, from the rest of the correspondence. Thus the use of
the words continne’ and ‘continusncc’ suggests an adhesion to the old
terms, and to ray mind there is the strongestindication in the Tramway Com- -
pany’s letter of the 13th that this was to be 8o, After stating the Tramway
Company’s willingness to continue the work on the understanding that it is
to vecoive and enjoy the income and profits of the Tramway business, the
letter proceeds : ¢« In fact, Tam advised that the Company is legally entitled
to doso,” What that advics'was does not appear. This lether was an offer
by the Tramway Comwpany, and it was accepted by the Municipal Commis-
sioner, The question then is what was hereby offered ? To determine this .
what we are coneerned with is not so mueh the real as the manifest intention
of the partics, or in other words, their intention as disclosed by the language
used. The reasonable construction o place on the words is that the Tramway
Company’s offer was to continue working in accordance with their legal rights
and responsibilitics, and in my opinion the Munieipal Commissioner was
justified in accepting the words in that sense, nov is it suggested he did not,
What then, apart from the correspondence, were those legal rights, and what
responsibilitios ? On that I have already given my desision, and I must, for
the purposes of this judgment, assume that it is correct. The result is that
in my opinion there is nothing in the correspondeuce to exempt the Tramway
Corapapy from payment of track rent, This iy the view I take of the eorre-
spondenee, but even if it be not correct I still think the Tramway Company’s
contention must fail ; for to adopt the language of the Privy Council in Falek
v. Williams () it was the duty of the Tramway Company to make ont that -
thie construction which it put on the correspondenee is the true one, In that

it must fail if the offer was ambiguous, as T hold it to be, in case it does not
‘bear the sense I have imposed on it,

Under these civenmstances it is nnnecessary to consider how far the Municipal
Gommmpmner had authority to bind the Corporation in. relation to the track
; or ‘whether the Corporation i3 estopped from disputing his authority.

O (1900) A. C. 176 (181).
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18tk February 1902,

‘We have heard further argument as to the date in reference to which the
value is to be ascertained and as to the incidence of costs here and in the first
Court.

. Ot the first point I adhere to the opinion I originally expressed, that the ‘

value must be ascertained in reference to the date of the valuation. The Aet is
not gpecific on the point, but on a consideration of all the circumstances that s,
in my opinion, the mest reasonable period to which to refer the valuation, more
espocially if the Tramway Company is entitled (as I think it is) to continue
working under the Act notwithstanding the notice.

The Corporation having waived all claim to assets acquired after the date
of their notice on the 14th March, 1901, the valuation will be of the rest of the
assets, die., the tramway and the works and materials connested thervewith, and
the lands, buildings, and all other property of the tramway in existence at the
date of valuation, exslusive of those acquired after the 14th Maxch, 1901, and
the value must be ascertalned as-at the date of the valuation, iwg., of the award
declaring the value.

The result, then, is that the suit must bhe dismissed so far ag it seeksa
declaration that the Corporation has failed to exercise its option of declaring its
intention to purchase the Tramway Company’s property and business, and is
not entitled to exercise such option for a period of ancther seven years after
the 12th May, 1901, and also so far as it seeks a declaration that the Corpora-
tion has not acquired the right to purchase the Tramway Company’s
property and business and consequential relief, Mr. Justice Fulton’s decree
must be varied so far as it declares that the 14th day of March, 1901, is the
date of the purchase, and that the ownership of the property passed fo the first
defendant on the 1dth of March, 1901, and that the three years next preceding
the purchase ended on the 14th of Mareh, 1901, and in substitution thereof
there should be a declaration that the date of the valuation is the date of the

‘ purchase, and that the ownership of the property will pass on the assurance

thereof and thab the three years next preceding the purchase will end on the
date of the valuation.

‘We vary Mr. Justice Fulton’s finding on the fifth, twelfth, and fourteenth
issues by declaring that the plaintiffs’ Lability to pay track rent did not cease
on the 14th of Mareh, 1901.

BraRLING, J.:~The next point to be considered is whether the notice of

purchase isnot bad in law owing to the purchase being made with the inten~

ton of resale, the power of resale not having, it is wrged, been given to the
Munieipality by the Act. This depends upon the construetion whisk is to be
put on sections 30 and 31 of the Act. These two sections were doubtless
suggested by sections 43 snd 44 of the English Tramways Act, 1870, but
they were not copied from them as argued on behalf of the Tramway
Company. Mr, Inverarily drew our attention to the fact that in the English
Act power was given in section 43 to the purchasing authority to desl with
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the purchased underbaking in the same way as the promoters wers entitled to-
do, a power which was omitted from section 80, and argued therefrom that
if the Municipality bought the tramway they would have no power to work

or sellit. ~ ¥t would require very strong proof to induee me to hold that the
Tegislature deliberately intended to give the Municipality power to buy the
tramway, paying a very large sum for it as o going wnderbaking and
to prevent them doing anything with it bub sell the land and the stock and the
raily as old materinls, It is to be remarked, however, that soetion 30 of the

Bombay Act omits other provisions of the English Aet, section 43 among others.
The gection in the English Aect contains a provision requiring the promoters to
sell the undertaking to the local authority which section 30 does not contain, and
consequently it inight be said that although the Municipality had the vight to
buy, the Tramway Company could not be eowpelled tosell.  The latter, however,
had already agreed to sell, and there was no necessity for a provision™to that
effect in tho Act. Again, in seetion 44 of the English Act power was given to

tho local authority to purchase at any time under cortain conditions if the

promoters woré willing to sell, and this provision is not repested in section 31
of the Bombay Act. Therefore I hold that the fact that section 30 owits the-
provisions of section 43 of the English Act enabling the loeal authority

purchasing at the end of certain periods to deal with the undertaking in the

same way a8 the promotors conld, does not show that when the Munieipality buy
the tvamway undertaking they ean neither work nor resell it.  The Court must
look ab the Bombay Act ns it stands without referoneo fo the English Act, and
find owt from the words used and tle survonnding circumstances what it means.
Looking at those two scetions in this way, i seems to me that scetion 80 gives
power to the Munijeipality to buythe tramway wndertaking on cortain terms.
Mr. Tnverarity ealled it o compulsory purchase, but it is not so.  The' Act only

ratifies and gives legislative sanction to thoe prior agreement which had alvoady
been entered into between the grantees and the Justices of tho Peace by which
the. grantees had agreed that the Municipality should ho af liberty to buy the
tramway undertaking ab certain times. Section 81 then gives power to tho
grantees to soll, not only to the Municipality, hut 4o any one ineluding of course
thoe Municipality. Mr. Inverarity argued that this only applied to voluntary
sales, and that if the present was to be considered a voluntary sale the Tramway
Compedly would rofuse to sell, bub they had already agreed to sell under cortain
conditions and when those conditions wove fulfilled the sale was & voluntary one
which they oould not refuse to perform. Under these eircumstances I hold that
the latter parti of the seetion transferring the powers and rights of the grantees
to. the purchaser gives the Munisipality power to work and power to rogell.
S‘upposiﬁg,' howover, that this is a compulsory purchase given by the Act. The
Ach is the charter of incorporation. of the Tmmwn.y Company, has hgen accepted
by Aher and they have been working under it.  Consequently they must bo held
“agreed te this liability to compulsory putrchase being imposed oxn them.

Yiew. of these two sections, soction 30 gives the power to the Municipality

vp’ﬂfﬂlﬁﬁﬂ ot carbain times, and seetion 81 gives the Tramway Company power
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to sell then or ab any other time and to sell tothe BMunicipality or to any other
corporation or person. Consequontly, whichever way you look a# the matter,
the Municipality has power under the latter portion of the 31st section to work
or vesoll the wnderbaking, and the notice of their intention to purchese is not had
because it 15 given with the intention of reselling. ’

1t was then urged that the notice was not givon on behalf of the Munieipality,
bub as agents for someone else. It-does not secm to me that this is the case.
The Municipality had power to purchase and resell. They wanted clestrie
traction to be introduced on the tramway and they also wanted electric light
and power to be introduced into the City and they considersd that to get some
person or body to take up all three matters would be the best thing to be done.
Tt is not strongly urged that assuming the Municipality had power to resell,
it would have been illegal for them to have bought the tramway and immediately
‘afterwards sold it to a company who would have introduced electris traction,
light and power, but it is argued that it was illegal for them to arrange

beforshand to get this done and then, in pursuamee of an agreement to that

effect, give notice of purchase to the Tramway Company. It seews to me that
there is no illegality in this procedure-and that it was the most prudent thing
the Municipality could do and that in principle the matber is covered by the
decision of the House of Lords in Galloway v. Mayer and Commbnalty of
Fondondd) ‘

The notiee served on the 14th March, 1901 ; this being n good notice what was
the effect of it? Mr. Inverarity argued that it defined the undertaking of the
Tramway Company as it stood on the 14th Mareh as the subject-mattor of the
intended purchase and that the undertaking was, in estimating the price o be

~paid for it, to be valued as it stood on that day. To thisargument Mr. Lowndes,
as I understood him for the Munieipality, assented. IE this be so there is on
this point nothing for the Court to decide, but T wish to guard myself from it,
being thought that, withont fnrther argument, I ngree to this proposition. The
notice itself, however, does not effect a purchase of the undertaking, for the
contract cannot be complete until a price has been fixed, and that cannot be done
until the value has been ascertained by arbitration under the terms of section 30.
‘When that has been ascertained the date of its ascertainment by the arbitrators
will be the date of purchase [see Regent's Canal Company v. Ware (2]« That
date ‘will consequently he the {ime wp to which the profits for the three years

' next preceding the purchase will have to be caleulated. These two sums,
namely, the value of the undertaking and the compensation, are the price which
is to be paid for the purchase and on payment or tender thereof the Municipality
will be entitled to possession of the undertaking and to o conveyanes thereof, on
which the property will pass to thew.

The last question to be dealt with i§ that of track rent sineo tho 14sh March
“last. In this suit the Conrt cannot pass any deerce for the payment of track

1) (1866) L. R, 1. H. L. 34, (2) (1857) 28 Beav, 575,
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renb as the guestion is not raised in the pleadings; bub both parties
having assented to the amount of compensation being determined by the
Commissioner of this Court, it becomes necessary for the Court at some time.
or other to give him directiuns as to some of the items which he will have to
take into account in ostimating the profits made by the Tramway Company
during the three yoars next preceding the purchase by the Municipality. “One
of those items, the interest on debentures, has been decided hy the lower Court
and has not been appealed against. Another which this Cowrt has to decide is
whether the Company is liable to pay track rent sinco the date of the notice to
purchage. Oun this point Mr. Tnverarity in argument endeavoured to separate
between the agreement and the Aet, and argued that although the Act was still
in force the agresment ceased to be in operation from the date of the notice to
purchase. I must confess that if his agraments have any weight I have failed
to appreviate them. The agreement was first made and was a necessary step to
be taken as the roads were vested in the Justices, but it conld not be acted upon
without legislative authority ; consequently the Legislature passed the Tramway
Act whieh to my mind incorporates, though not in so many words, the agree-
ment, except so far as it may be inconsistent with the Act. The Act confers the
right to make and maintain certain tramways aubject to the provisions of the
agroement, and so long as the Company are in posscssion of the tramway I do
not see any resson 'why the agreement should not be licld to be in full force.
The concession is a concession of the right to make and maintain tramways, so.
fax os the Justices were able to grant it, over the roads vested in them, and
although an Act of the Logislature was necessary to enable the tramway to take
full advantage of that concession, yot I take it that the Legislature would not
liave granted the full power without the sanction of the Justices. Consequently
in 1y opinion so long as the Municipality do nothing to prevent the Company
maintaining the tramway, the concossion is in force and conseguently the
agresment to pay track rent. DBut it is argued that tho notice fo purchase puts
an end to the concession because the Company cannct after it do as they like
with the undertaking. It dves not interferc with thelr iaintaining and
working the tramway and taking the profits theveof so long as the Municipality
does not put itself in a position to demand possession of the undertaking, snd
80 long ag they maintain and work the tramway it is only right that they
should pay track rents 'What would Le the result if the Company said they
would not maintain or work the tramway I do not pause to onquire, as the
undertaking is a highly profitable one, and such un event is not likely to oceur.
There is ne provision in the agreement as to the time whon it is to come to an
end, nor is it even provided thersin that it is to come to sn end when hotice to
purchase is given, and the agreement is so loosely drawn, that it is, to my mind,
impossible to say that, because dause 16 provides that if no notice is given the
act aha,ll continue in force, thorelors if notico is given it is no longer to be

loes tho correspondenca whieh took plate between the Municipal '
or and the Company betwseen the 41th and 18th March, 1901, in any”
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way alter the liability of the Company to pay track rent'? It is to be noted
that with reference to the future action of the Company both sides use the
words “continuance of working,” “will continue to work,” which certainly
point to a maintaining of the status guo ante, and in my opinion any business-
man reading those words would infer that everything was to go on as it had
been before the notice, including payment of track rent. TDoes, then, the use of
the words  income and profit ” alter the significance which is to bo given to
the word “continwe?” I think not. Income may imean gross income, gross
_recaipts, but it move ordinarily means what is received and available after the
payment of all charges and expenses. There has been no suggestion anywhere
as far as T can remember that at the time Mr. Rimington wrote the letter of
the 12th March he deliberately intended by the word “income” to mean
« gross receiptss’  If it were so proved I should hold that that word as used
was not apt to convey to the mind of the Municipal Commissioner that the
Company clajmed no longer to pay track rent. It is clear the Commissioner
did nobt so understand it, and under the ecircumstances there would be no
agreement that the Company should no lomger pay track rent, and the
Company would be remitted to their position under the original agreement.
Consequently in taking an account of the average profits for three years the
Commissioner will have to take into account the amount of track rent payable

by the Company to the Municipality. Our finding in respect of the payment .

of track rent being against the Tramway Company both on the agreement and
the letters, the question as to whether the agreement contained in the letters
was binding on the Corporation does not arise and there is mo mecessity to
discuss the evidence given at the end of the hearing of these appeals.

This case has now been re-argued on the question of the time at which the
valuation of the undertaking is to be made, and although there are difficulties
which are sure to arise whichever daue is taken, I am of opinion that the one
which is open to the least objection is the date of valuation, 4., the date on
which the arbitrators make and publish their award, and that the framway
undertaking as it existed on the 14th Marel, 1901, or so much thereof as is still
in existence ab the time of the valuation being made should be valued as of the
date of valuation.

On this appeal,

© Mr. Jardine, K. C., and Mr, G, E. 4. Rogs for the appellants
contended, first, that the notice given by the respondents was not
such a notice as was contemplated by section 30 of Bombay AetI
of 1874. That section was taken from section 43 of the English
Tramways Act, 1870, but by the section of the English Act power
was given to the purchasers to deal with the tramway undertaking
when they had purchased it, in the same way as the vendors (the
promoters of the undertaking) had been entitled to do, and that
provision was omitted from sgction 30 of the Bombay Tramways
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~ Act of 1874, so thab the respondents had under that section no

power to purchase the tramways with the view of transferring the
undertaking to others. Bub the notice of intention to purchage:
was given under an agreement with, and with the objecb of
transferring the undertaking to, Bingham. The vespondents
have thus exceeded their powers under Act I of 1874, and the
decision appealed from was wrong in finding that the notice
with the above ohject and intention was good and that the
rvespondents had not acted illegally. '
Secondly, it was contended that the Appellatc Bench of bhe
High Court was wrong in holding that the fixing of the value
and the compensation were to be referred to the same date ; and
it was submitted that the period of three years enacted by
section 30 of Act I of 1874 for ecaleulating the profits of the
appellants for the purpose of ascertaining the amount to be paid
for compensation should have been held to have onded on the
date of the “completion of the purchase”” This would be a
later date than that fixed by the Iligh Court which was the date
of the ¢ purchase”, and this was held to be the date when the.
amount of the valuc was fixed. :
Thirdly, it was contended that the Court below was wrong in
holding that the appellants were liable to pay track rent after
the date of ‘the notice of intention to purchase. The liability to

pay track renb, ib was submitted, came fo an end when the

agreement ccased to be in forec; and by clause 16 of the Agree-
ment if no notiee were given the agreement was to rvemain in
operation: the effect of the notice therefore was impliedly to
terminate i6, The agreement was not superseded by section 80 of
Act I of 1874, Even if this were not so the lability to pay track
rent would, at any rate, cease after the agroement had been come
to by which the appellants agreed to work the tramways until
the completion of the purchase; in other words, the effect of the
correspondence which constituted that agreement was to release
the appeliants froin payment of the track rent. Under thab
awreemcnt the appellants were entibled to “yoceive and enjoy

the income “ and profits ” of the tramway business; and it was
itted that the expression * income and profits ” meant the
* gross profits 7 without deduction.,
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My, Coken, K. C,, M. Huldane, K, C.,and M7, 4, P/uZZzp* for the
respondenta were. nob heard.

My, G. D. Lynck watched the ease on behalf of the trustees of
the debenture-holders,

‘The judgment of their Lmdshlps was, on the 3rd June, 1904,
delivered by—

" Lorp Lmnprry :—The questions raised by this appeal arise out
of a purchase by the Corporation of the City of Bombay of the
undertaking of the Bombay Tramway Company. The purchase
was made under the provisions of section 30 of the Bombay

Tramways Act, 1874 (Bombay Act I of 1874). This section is
as follows :— s :

o« The gaid Municipal Corpora.tion of the City of Bombay shall have the right
of putchasing the said framways with the plant, stores, roliing-stodls and every-
ﬂiing connected therewith after the expiration of twenty-one years from the
12th day of March, 1873, upon declaring its intention go to do within'six mounths
after the expiration of the said twenty-one years, and shall have a renewed right
of purchase at the end of every seven years after the expiration of the said
twenty-one years upon similar notice being given ; the amount to bepaid in the
event of such purchase shall be the actual bond fide value (exclusive of any com-
pensation for goodwill, preminm, or compulsory sale or other consideration what-
soever) of the framways and of the works and materials connected therewith and
of the lands and buildings and all other the property of the Grantees, such value
in case the parties do not agree to be decided by arbitration as provided by the
said Agreement of the 12th day of March, 1873 ; and as compensation for the
goodwill, premium, or compulsory sale and other consideration, the Granteos
shall be psid an amount equal to twenty-one years' purchase caleulated on the
average profity of the previous three years next preceding the purchase, 4 per
cent. per annum on the dond fide value mentioned above being first deducted
from such profits.”

On the 11th Maxeh, 1901, the Corpmatmn served notice of their
intention to purchase the Tramway Company’s undertaking;
but there being some doubt whether this notice was regular .in
point of time two other notices, dated respectively the 12th and
13th Mareh, 1901, were afterwards served, and it is now admitted
that no objection on the ground of date has to be considered,

The Tramway Company, however, contend that the notice is
altogether invalid because the Cmporatlon are acting beyond

their powers, »iz,, not for themselves but for and on behalf and
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1904 ou account of a person named Bingham,  When- the facts are

Bomuay  investigated it appears that although the Corporation have made
'{%ﬁ;‘;{;‘;‘{ arrangements with Bingham by which he is to find the money
s b for the purchase, and to work the tramways when acquired by
arean Cor-  the Corporation, yet the Corporation are acting as principals and
or BoeY  not'as Bingham’s agents, There is nothing in the Tramways
Act which expressly or impliedly prohibits such a transaction;

nothing to show that if the Corporation exercise. the powér con=

ferred on them by section 30 and acquire the tramways, they;
are bound to keep them in their own hands and to work them

themselves, Whether they can carry out their agreement with

Bingham without obtaining further powers is a matter which does

not concern the Tramway Company. This point was elaborately

dealt with both by the Judge of First Instance and by the

learned Chief Justice of Bombay; and their Lordships think it

unnecessary to say more than that they are satisfied that on this

point the judgment appealed from was perfectly correct,

Then another question was raised by the Tramway Company}:

which was that the date to be fixed as the date of taking the

purchase ought to be later than that mentioned in the judgment;

If the proper date had to be determined by their Lordships
unembarrassed by what took place in Indis, their Lovrdships

would have thought that the proper date to be fixed would have

been when the relation of vendor and purchaser was definitely

created by the service of a proper notiee to purchase, é.c., in this

cage the 14th March, 1901, This was the view taken by the

Judge of First Instance, Mr, Justice F'ulton. But for some reason,

which their Lordships do not appreciate, both parties appealed

against his decision and contended before the Appellate Court

{or a different date. Having regard to the course taken by both

pufties in the Court below, their Lordships do not consider that

gither party without the consent of the other can fairly insist

now that the above date ought to be adopted. Under these
circumstances their Lordships see no reason for disturbing the.

date fized by the Appellate Court, s.e,, the date of the award

fixing the value of the corporcal property of the Tramway Com-

pany. As pointed out both by Mr, Justice Fulton and the
“Chief Justice, to fix the date of the excqution of the conveyance.
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would lead to great practical difficulties. The profits would
vary from day to day and the average profits for three yeats
«could never be ascertained,

Another point contended for by the Tramway Company was
that what is called track rent payable to the Corporation ought

to cease on the 14th March, 1901, This contention is, however,

disposed of by the fact that in March, 1901, it was expressly
-agreed between the Tramway Company and the Corporation that
the Tramway Company would continue to work the tram-
ways pending the ascertainment and payment of the purchase-
money on the understanding that they received *“the income
and profits of the tramway business during such period.” It is
plain that so long as the Tramway take the profits, they must
‘pay the ordinary expenses of working and the rent in question,
Their Lordships will therefore humbly advise His Majesty to

dismiss this appeal and the appellant Company must pay the
costs of the Corporation.
Appeal dismissed.

Solicitors for the appellants—2Messrs. Blount, Lynch and Petre.

- Solicitors for the respondeﬁts-—Mr. Edm, Ward Oliver (for
Messrs. Crawford, Brown, Bayley § Dunlop, Bombay.)
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