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APPELLATE CIVIL.

B efore Sir L . II- Jenhhis, K .C .I .E ., Gklej Jiistice, and M-}\ Jm tioe

H A K SR A J LA K I-IM ID A S (o s ig x s a l  P l a iij t if f ) , A p p e i i a n t , w. 1004
L A L J I A N A N D J I ( o e ig in a l  D e i'b n d a n t), E b s p o s d e o t .^  M ardJhV ^.

Cit)il jProceilure Code {A c t  J C IV  o f  18S2), scetion 4 3 ~ E a rU er  suit on an 
adjusted a ccou n tS u h seq u en t suit on, a mortgaye— D istinct causes o f  
action— JBelief not claimed injilie earlier s-idt.

A  plaintiff omitted to claim relief in a suit on an Saclj listed account wLicli Iio 
subsequently claimed in a suit bn sad upon a mortgage.

Held, ttat the causes of action for tlie two suits being diiitlnct, the omission to 
claim the reliel’ in the earlier suit did not operate os a bar to tlie subsequent suit 

; under section 43 of the Civil Procedure Code (Act 5 1 V  of 1882).

A p peal  from the decision of R  B . P. Cater, Judge of Her 
Britannic M a jestyC ou rt for Zanzibar^ in Civil Case No. 136 of
1899.

The plaintiff and one IChimji Jairam, both of whom were 
trading at Zanzibar, had extensive dealings with each other.
Khimji^s affairs having subsequently become much involved, 
certain persons in German territory obtained against him a decree 
whilst he was in Cutch in India, and sought to enforce it by the 
sale of some of his shops in Dar-es-Salaam at Zanzibar. Under 
these circumstances the defendant, who was IChimji’s JWunim,
(manager) at Zanzibar, applied to the plaintiff for assistance to 
pay the decretal debt and to rescue the shops. This was done 
upon certain conditions by which the defendant pledged his own 
credit for payment of the debt in case Khimji failed to pay. The 
transaction was carried through by means of two documents, one 
of which was a mortgage by Khimji to the defendant and the 
other a sub-mortgage by the defendant to the plaintiff. In the 
sub-mortgage the defendant undertook to collect and to hold the 
rents of the shops for the plaintiff. In the year 1899 the plaintiff 
brought two suits, namely, (1) No. 193 of 1899 and (2) No. 196 
of 1899, against the defendant in Her Britannic Majesfcy^s Court 
at Zanzibar. In Suit No. 193 the plaintiff sought to recover a 
certain sum from the defendant on the basis of an account of the 
rents and profits of the shops rendered by the defendant up to
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Kartak Sud 2nd , Samvat 1951 (1894-95 A. D .), reserving his 
rig'hfi to claim further aceouTifc for the rents and profits subsequent 
to tlie (late aforesaid- In Suit No. 196 which was brought upon 
the sub-moi'tg'ago the plaintiff prayed that the defendant might 
he calitid upon to account to the plaintiff for the rents and profits 
of the shops from Karfcak Sud 2nd, Samvat 1951  ̂ up to the date 
of the institution of the suit and further rent till date of decree. 
The Judge gave to the plaiutifi & decree in the first suit, but he 
dismissed the sccond suit on the following grounds :—■

I am afraid tliora eari be no doubt tliat I niusl; tlccldo this ease against the 
plaintifE upon tlio teclitiicial gi'onnd that he is dobai'rod from bringing this action 
by section -I'S oO tbe Civil Prooodure Code,

The plaiiitilT’a olaitn is for an aocotmi; and payment of rents and profits of 
shops at; Dar-0s-Sidaam which may liavo come io hands, but in Suit No. 193 
of 1899 in which I hav'e just given jndgment the plalntifi has alroady sued for 
rants accruing fi'om tho samo shops, Tho only distinction that he can draw 
hotweeu the one claim and iho otlioi’ iw thnfc tlio first was fov a part of thfl rents 
which had hoo'. includod in tho pai-tiea’ books and, according to tho plaintiff, had 
been entered ub pavfc ol' a settkd account. It ftppaars to tno tlia^ if tnie, this 
would maho no diffomte& because both claims Bpring from tho sanje cause of 
action f niunelyj a declaration hy tho Sofendant that ho wottld hold such r«nts 
oa heha’f of tho plaintiif, hut I am not satisiied that tho ftret sum had over 
hecomo part of a sottled account. Tho plaintiff won Ids fii'sfc case upon the 
ground that the defendant had niado hinistdfc’ a trnstoo of theso rents for the 
plaintiff and according to tho ssuno principle the plaintiff would succeod in this 
one, but as ho has severed his cluim I  feel boimd to disiuiaa the action but 
make no order as to costs.

The plaintiff preferred an appeal,

SgoU (Advocate General) with IL C* Coyaji,, for the appellant 
(plaintiff).

(with Taym and Compaqf)i for tho respondent 
(defendant), *

tJENKlNS, C. J.:-^This is an appeal from the Court of XaKzibar 
hy which the plaintiff’s Suit ’JKo, 196 of 1899 has been dismissed 
on the ground that the plaintiff is barred by section 43 of the 
Civil Procedure Code, The eircumstonces out of whioli the suit 
arises are shortly these j One Ehimji Jairam of Cutcb. traded at 
Zanzibar through his Munim Lalji^AuandJii defend­
ant. The plaintiff Ijakhmidas Ludha also To
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enable Lalji Anandji on behalf of his principal to obtain a release 
froca attachment of five shops within the German jiirisfliction, a 
sum of Rs. 7,000 was lent by Lakh mi'las Ludha to Lalji Anandji, 
who applied the sum of Rs. 5,869 in disci.arge of what was due 
on the attachment and of legal expenses directed by the German 
Court to be paid. The balance was returned by Lalji Anandji to 
Lakhmidas Ludha, Tfe became necessary, however^ ia the opinion 
of Lakhmidas Ludha to obtain security for repayment of the 
Es. ?,889, and accordingly Lalji Anandji became personally respon­
sible for that amount, and as part of the same transaction he got 
a mortgage in his own favour from Khimji Jairam of the five 
shops and in turn sub-mortgaged them to Lakhmidas. The 
result was that there was debited to Lalji Anandji in Exhibit 
No. 50, the sum of $2,7o8. Thai account was a general one in the 
name of Lalji Anandji. There being due to the plaintift'Lakhmidas 
Ludha a considerable balance in this general account^ he brought 
to recover it Suit No. 193 of 1899 against Lalji Anandji, and a few 
days later he brought the present Suit No. 190 of 1899 for the 
purpose of enforcing certain rights, which he alleged wex'e vested 
In him by virtue of the sub-mortgage, Exhibit 38.

In the Suit No. 193 of 1899, the Acting Judge of the Court of 
Zanzibar passed a decree in the plain tiff'’s favour. But in the 
present suit he declined to pass a decree on the ground that 
section 48 of the Civil Procedure Code stood in his way.

The reasoning of the learned Judge is, shortly this. That 
inasmuch as it was open to the plaintiff to include his claim for 
rent (as it is called) in the first suit, therefore he had no right to 
bring in respect of it a second suit. And it is suggested that 
this becomes apparent from the fact that in the earlier suit is 
included a sum of Rs*. 101 as being an amount due in respect 
of rent.

Now section 4-3 is very clear. It says that “ every suit shall 
include the whole of the claim which the plaintiff-is entitled to 
make in respect of the cause of action” ; and ‘‘ if a plaintiff omit 
to sue in respect of, or intentionally relinquish, any portion of 
his claim, he shall not afterwards sue in respect of the portion so 
omitted or relinquished.” It seems to have been the opinion of 
the learned Judge that the Suft No. 193, so far as it included that
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item of Rs. 301, was in respeefc of the same cau.se of action as Suit 
No, 196. Blit tliere is an obvious fallacy nuderlying this reason­
ing. The item of Es, 101, it i« true, arises out of the mortgage 
trausactioii whieh is the sul)Jcet“inatber and the basis of the Suit 
No. 196j but the real cause of actiou alleged  ̂iu t]i(3 cai'lier suit is 
an adjusted account, and the earlier suit, even so far as it related 
to the item of Rs. 101, was a suit on an account .stated. It is 
well, established that an account «tafced roHpcctiiig a debt constx- 
tutes a now and distinct cauBe of action, the consideration being 
the ascertaining’ of the |)reviousIy uucertain state of the transac-* 
tion between the parties, while a promise to pay is implied by 
tho admission of the balance. So that it is clear the claim in 
respect of tho 11,s. 101 was not onthii inortn'iige, but on an account 
stated in resj^uct of the transaction arising* out of tlie mortgage.

In Suit No. 1^6 tlie mortgage constitutes a cause of action in 
itselfj and we fail to see how it can be said that a suit for items 
wholly unconnected with that moi'tgiige (except so far as they, 
may have formed the basis of a claim in, respt.̂ ct of the Es. 101) 
can. in any sense l.)C treated as f3,suit on the same cause of action.

For tliese reaBons we think tliat the learned Judge was in error.
But;, then, it has been argued by Mr. Setalvad that he is 

entitled to support the d(,;eree on other grounds, and he has accord­
ingly urged that though there was hi il^xhibit 23 a liability to 
render an account, there was no liability to pay over what should 
appear on that account.

Now what are the words of tho mortgage? They are those;
I, i.e., tlie mortgagor, should nnmage to leeep the account of 

income and expenses thereof, i.e., of the shops, and then furnish 
the said account to you, and whatever balance there may be, you 
should credit the same on account of principal and interest/’ So 
it is nianifest, first, that the mortgagor was under an obligation 
to keep accounts of the income and expenses; secondly, that he 
was to furnish the account to the mortgagee; and, thirdly^ the 
mortgagee was to give the mortgagor credit for the balance 
shown on these accounts ; and we are asked to hold that he is to 
j îve eredit for that balance without receiving it.

It seems to us that the suggestion cannot b© entertained for 
a moment. Though the clooumentls not e îjDressed with Drecision.
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this clause imposes an obligation upon the mortgagor to pay over 
to the mortgagee the balance in reduction of principal and interest.

We, therefore, think that the decree of the lower Courb cannot 
be sustained^ that it must be reversed and the case sent back for 
decision on the merits.

The appellant to get his costs of the appeal.
Decree rerened.

Haksbaj
IiAKHMID4S

LAI.JI

1904, :

APPELLATE CIVIL.

B efore Sir L . I I . zTenMns, K.G.LU.> Chief Tmtice, an^ M t\ Justice Hatty.

SAKUBAI, WIDOW 05 TIN A YA K  EAM KEISHNA {okiqijstatj Plaintiff),
Appbli-ant, V. GrANPAT RAM  KRISHNA {obiginaij Dbfeitdant),
Hespoitdekt.*

Civil Procedure Gode {Act J T IV  o f 1882), seetion 59M, proviso—P auper  
ap23eal—Leave~M easo7is f o r  gm nting lem e to he recorded.

Ill granting leave to appeal aa paupar the Courb should be cai'ofal to seo that 
the proviso to section 693 of the OxvII Procedura Code (A.ct XIV" of 1882)

satisflecl.
The Judge or Bench aclTiiittmg a pauper appeal shoald express ani record 

very briefly the reasons for granting leave so that the Bench before whom the 
appeal ultimately comes may have an assurance that the leave was properly 
given.

A pp e a l  against the decision of A. G. Bhave, First Class 
Subordinate Judge of Poona^ in Original Suit No. 24>2 of 1901.

Admission of appeal in formd '
The plaintiff sued the defendant, who was the brother of her 

deceased husband, to recover various sums on account of her 
maintenance^ the value of her skidhm  ornaments, which^ she 
alleged^ were in defendant’s possession, expenses of pilgrimage 
and house accommodation. The claim was valued at Bs. 16,800 
a^d there was a prayer in the plaint that the plaintilFs main­
tenance should be made a charge on the family estate in the 
defendant’s possession.
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