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Before 3£r, Jmtioc Crows and Mf, JusUce Gkandavrirkart

G O V IN D 'talab  DriOND PATIL (Judgmkni’-Crisditor), v. BAD A  
VALAD U B AJI PATIL (JxTKGMisOT-DuBxon).*

LimiktUon Act (X V  of 1ST7), schednh Jit arUcle 1^9, cMuso S-—I)eeree~--' 
^iccouiion— A f^licabion for cxecuUon— Civil Proceduro Code {Act X I V  of 
188,2), sectim- M8—N’oUoe—lMie of the order.

Tlio date of issuing a iiotiea itnder section 248 of tlie Civil Procednro Code 
(Act XIV o£ 1882) is tlio duio on wliicli tlio Court; ordertj that it should issxie, and 
not tlie data on wliicli tlio notico is formally drawn xxp nlterwards and signed* 
The limitai;ion tlierefoi’o under article 179, clanso 5, of tlio Bccond sdiedulo to the 
Limitatiou Act (XV of 1877) runs from tlio fbrmor date.

Eeperence Ly J. I). Dixit, Suboi.’clina,te Judge o f Sinndr in 
the Niisik Districtj under section 617 of the Civil Procedure Code 
(Act X IV  of 1882).

T1i6 facts ill the reference, the question referred and the reasons 
for the opinion of the vSubordinate Judge apiiear from the 
reference, 'vvMcIi was as follows —

“  The present) darkhast was liled by the decree-holdar Govind 
Bhond Patil on the l lth  January, 1801-, for the execution of the 
decree in Civil Suit No, 4)74 of 1002 by attacJiaient and sale of 
moveable property. The la&t darkhaat wa,M filed on the 15th 
December, 1900, and the present darkhast having been -filed 
more than three years from the date of the la^t is barred under 
clause -1 of article 179 of the second schedule ol; the Limitation 
Act, unless it comes within clauso 5 to the said article. In the 
previous darkhast an order for issuing notice under section 248 
of the Civil Procedure Code was made on the 15bh Becember,
1900, the day on which the darkhast wa^ filed. The process 
fee for the notice was paid on the lOth of January, 1900, and,tbe 
notice was prepared and Was ready on tlio 12th January, 1901, 
If the date of issuing the notice bo held to bo the <Iate on which 
the order was passed the darkhast is clearly barred  ̂ but if the 
date oi: issuing; the notice be considered, to be the date on which , 
it was actually prepared, the darl^haat would be in time. Many 
other feimilaT darkhasts have heen^filed in this Court and would
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be barred if the date of the order be lield to be the date of 1904,
issuing the notice. The darkhast is a Small Cause darkhast and 0 -otikjj

my decision in it is final. The point besides is one of general d/ da.
GCcuiTonce/and as I  entertain doubts as to the correct "piew of 
the laWj for the reasons which I  propose to give below^ I-humbly 
and respectfully beg to refer the following question for the 
decision of the Hon’ble the Chief Justice and Judges of His 
Majesty^s High Court ;-—

“ (1) Whether for the purposes of clause 5 of article 179 of the 
second schedule of the Limitation Act  ̂the date of issuing a 
notice under the Code of Civil Procedure^ section 248/ means 
the date on which the order for the issue of the notice was 
passed or the date on which the notice was actually prepared 
and issued by the proper authority of the Court ? M y opinion on 
the point is that the date on which the notice is ready and signed 
by the proper authority of the Court is the date referred to in 
clause 5,
 ̂ “  The ground of my opinion is based on the plain grammatical
meaning of the words ^ the date of issuing a notice/ The 
whole of clause 5 is as follows :— ' (where the notice next herein­
after mentioned has been issued) the date of issuing a notice/
The clause is only applicable in cases where a notice has actually 
issued, It does not save limitation if only an order is made for 
the issuing of a notice. The making of the order and the issuing 
of a notice are not identical acts. Issuing means something 
more. Before a notice is issued the decree-holder must pay 
the necessary process fee. Under High Court Civil Circular 
No. 120, page 70̂  before any process is issued in any Conrtj, the 
proper officer of the Court has to calculate the amount to be paid 
as Court fees and to give information of it to the person by 
whom the fees are payable. Then again there is a limit of time 
prescribed by the same rule within -which the person applying 
for the process has the right to pay it. No process can be issued 
unless an order is made in the first instance for its issue. The 
circular makes the issue of the process quite distinct from the 
o r d e r .  Without; therefore, doing violence to the language of 
clause 5, the date of issuing cannot be considered to be the d-ane 
of the order. For if the legislatuue had intended to count the
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1S04, period from the date of the order, they would have said so in so
GoTiND many words. There is again no reason why the word ' issued ̂
Dai)a. where it first occurs in clause 5 should be construed differently

from the word ‘ issuing  ̂occurring thereafter. The word issued ̂  
has been construed as referring to the actual issuing of a notice 
and not to the order made for the purposes of the issue of the 
notice (Eari Gmmli v. Tamimahai and Damodaf v. Sonaji.y^  ̂
The ruling in Koo%g BehateeU case/^  ̂ given at page 399 of 
O’ Kinealy’s notes on the Civil Procedure Code (6th edition) is to 
the effect that limitation runs from the date on which the notice 
was issued and served. This is a ruling under the old Code. 
Not only this but the remarks in the Bombay eases cited above 
and the cases relied on therein have created grave doubts in my 
mind as to whether the date of issuing a notice is to be con­
sidered the date of the order for its issue. There is no positive 
ruling one way or the other so far as I  am aware, but the 
remarks in the eases cited above, though perhaps obiUf dida on 
the point in question deserve great weight. I  am informed that 
the practice of this Court was to count the periods of limitation 
from the date on which the notice was prepared and issued, but 
since the raling in the ease of Damochr v. Sotiaji referred to 
above it seems to have been, disturbed, The point is thus one of 
considerable importance and I have ventured to bring it to their 
Lordships’ notice. The I’emarks which seem .to liave caused the 
disturbance in the practice are these : ‘ In our opinion actual
service is not necessary. But where notice has issued, time runs 
from i/ie date o f iJic order diredmg the same under section 248j 
Civil Procedure Code ’ {Dawodm' v. Sonaji The point had not 
directly arisen in the case for their Lordships^ decision. The 
only point there being whether serving of the notice was neces-) 
sary. Then again in the case of Ilari Cranes/i v. 'Tammabm 
Parsonsj J., has observed at page 38 of the report ‘’ as no notice 
was over issued, time cannot here be counted from the date of 

order of the Court though it may be that when an order 
has been issued, the date of its ume would be the date, on which 

Court ordered its issue, m  was ruled by the Allahabad

: ® 2S Bom. 35, 0) (1874) 22 W, % m  (Civ. Sul.).
(190^̂  2?: Bom. 623i (X90S) 62S*
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High Court in the case quoted from the W eekly Kotes by the 1904.
lower Court.’ ' Here again the question^ raised at present; was CJotinb
not directly before the Court. The only point was whether a dIva,
notice ought to issue. The construction placed on the first word 
 ̂issued ■’ was the actual issuing of the notice. But ■ it. would 

appear from the o5iter dictum that the construction put on the 
word ' issuing  ̂ following the word ' issued ’ is different. . This 
has enhanced my doubt. It would be inconvenient to construe 
clause 5 as abovoj for generally orders directing issue of notice 
under section 248 are made on the day the darkhast is filed and 
clause 6. of article 179 of the second schedule would be a dead- 
letter in such cases, notwithstanding that the decree-holder took 
the further troubles of paying the process fee and getting a notice.
Statutes of limitation being in restriction of the natural right 
of vsubjects ought to bo construed strictly and in favour of the 
right of the public.”

Ghaf^mre  ̂ (amims curiae), for the judgment-creditor :— We 
submit that the date of issue is the date on which the notice was 
ready for being despatched. The case of Damodar v. Sonojî ^̂  
does not apply here. In that case notice was issued and the 
question was whether time should run from the date of the order 
or of its actual service upon the opponent. There it is assumed 
that notice was issued. I f  it is issued then the decision should 
apply. We submit' the issuing of a notice contemplates two 
stages— (1) the order of the Court for its issue, and (2) its actual 
issne from the office after payment of process feê  etc. Moreover, 
article 179 (5) of schedule I I  of the Limitation Act (X V  of 1877) 
has no application to such a case. Notice must be issued and 
the mere order of a Court that a notice should issue, which, in 
fact, is not issued is not sufficient: see I/ari Ganesh v.
7  amumhaiP'i By comparing the wording and spirit of clause (1) 
of the same article and rulings thereon, it will he seen that the 
order must be one that is capable of being executed: see Dildar 
Sosseiitr V, Mujeedmnissa j  Maluibvr Prasad v . Sital Bi'iigJi*

jy, W, Filgmmhafp {amicm curice), for the judgment-debtor 
The point referred is decidefS. in Damodar v. ; Vdii
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1) (1903) 27 Bom. 622. 0) (1878) i Cal. 629.
1̂897)  ̂Bom. 85, (0 (1897) 10 All, 520.
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Fafain v. Bam TeHah Singh ; and Baldco v. IIarrisonS^\ In 
the last case the meaning o£ the word issue ̂  i« defined. 
Preparing and signing an order is embodying the order under 
the seal of the Courts just as preparing and signing the decree 
is embodying an adjudicating order under the seal of the Court. 
Decree is prepared some days after the judgment is delivered, 
but it bears the date on which the judgment is pronounced ; and 
limitation runs from the date on which tlie judgment is 
pronounced, and not from the date the decree is ready.

Ch a n d aVARKAK, J . :— Tlie notice must be taken to be issued 
when the Court orders that it should issue, the order of the 
Court being itself the issue of the notice, though owing to the 
exigencies of business the notice has to be formally drSwn up 
afterwards and signed and then despatched. These subsequent 
acts are all mere matters of routine following as a matter of 
course the first act of the Court which consists in judicially 
ordering under section 248 the issue of the notice. The judicial 
pronouncement that tliore shall be notice is itself the i«,suing, 
just in the same way that there i.s a decree made, not when it is 
drawn up and the Judge signs it, but the moment it is pronounced 
by the Judge in Court. This view is in accordance with the 

. decision of this Court in Damodar Sltaligram v.

(1) (1881) Allahabad Weekly Notes, 120. 
(») 2i5.

(3) (1903) 27 Bom. GS2, 5 Bom. L. E. 
594.
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B efore Sir Z . Jff. J'enhins, K .Q .I .B ,, C h ief Jm tioc, and M r. Justice B atty,

DAGDU valad JAIIIAM  Am  o th ers  (oinaiNATj PxAiNiri3?j?s), Apiusxi-ANirs, 
V. BHANA valad  JAIB&.M; and oi'UBBa (obiguhal T)e]?endahts),
E33SPOKDENTS.*'

Contract—JProposcd mth unqualified assml—Mutahe in expression-  ̂
Common midake—Umlateral mistake—Evidence Avt {1 of 1872), section 
9$f proviso 1—Contracting party not alU to rcad-^Contract differing 
from that pretended to he road.

It  of tlxe essence of a eoiitract tint tlxei'e sliould Be (expresely or by 
itnplmtion) aproposalto winch amtmqnalified assent 1ms'bpn given { "witliofai?

* Second Ajjpeal No, 78 of 1908,


