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not concerned to dispute it for tlie purposes of the present ease. 
Th.0 defendants^ father did not represent tliat tho land in dispute 
was a recognised sub-division of a bMff or sliaro in the narwa 
which conid be legally held whether^ by tho plaintifls or any one 
elsej and that is the question which is now in dispute. I f  the 
plaintiffs agreed to the e o m p T o m is o  in Exhibit 44 under the 
belief that the land was a renognised sub-division^ that belief 
Was not caused by the defendants’ father. In fact, there is no 
allegation, much less evidence^ to show that tho defendants’ 
father caused the plaintiffs to act upon that belief.

For these reasons we confirm the deci’ftc of the lower Appellate 
Oonrl; with costs.

.Decree cotifmned.
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Hinchc Zaw~--'Miti%hshant'̂ I)ehts~-~-Siircti/---~Grmd8<)n's Uahility 
to dehts eontrae^ed ly fM gmndfatlher as ffl mreti/*

Unclor Hindix Law as laid dowii ixi. tKo MiMhshara, a grandson is not liaWo to 
pay a debt -wlilcla Ms gvandfutlioi* conttactod as a surety wnloss tlio latter in 
accepting tlio liability of a surety received some considoratioti for it.

A  pai’ty is not boixnd, gonorally apoakiiig',by a ploadei,'’8 admisHion in argument 
on wliat is a pure question of law anionnting to jio more than liis view tliat tlio 
question is unarguable.

Second appisal from the decision of J. C. Glosterj District 
Judge of Belgaum, confirming the decree passed by B . S, Sapre, 
Subordinate J udge of Athni.

Application for the removal of attachment under a docreo.
The opponents obtained a decree against tho assets of one 

Ramchandraj the grandfather of the applicants, Tho decreS 
was for the recovery of a debt duo by Eamchandra as a mere 
surety for the nayment o f mone^. In oxecution of this decree

, '^SecomlAppoailTo. W7,of 1903.
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the opponents attaolied the property o£ Bamchandra in tlie 
hands of his grandsons (the applieanfcs). This attachment the 
applicants prayed to remove^ on the ground that the property 
was not liable to be attached and sold in execution of the decree 
as it had been obtained for the recovery of a debt due by their 
deceased grandfather Eamchandra as a mere surety.

The Subordinate Judge found that the property in dispute 
which was joint family property in the hands of grandsons was 
liable for the payment of the debt of their grandfather due by 
him as surety for the payment of money. His reasons were as 
follows

1904.
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"  At the outset I  may observo tliat most o£ tlie commenfca,tors on Hindu 
Law are against tlie view tliat gi’audsons are liable to pay the debts of their 
grandfather dtie by him. as a mere surety for tho payment o£ money (see 
Mandlik’s VyavhaT MayiiliJm, pp. 107̂ , 108). But it may be obaeivecl that tha 
liability imposed by the texts of Hindu Law on the son or grandson to pay the 
debt of his father or grandfather is a personal liability, irrespective of the 
existence of assets (see I, L. E.> 19 A ll 29). In the present case there are 
admittedly certain joint family assets in existence, and I therefore venture to 
tbink that mere texts of Hindu Law are o£ no material use here.; moat of the 
writers on Hindu Law deny the grandson’s liability for interest on a debt due 
by his grandfather. But this liability has been clearly established by a reesnt 
decision of the Allahabad High Coui't (see I. L. R., 19 All. 26). Several of the 
writers on Hindu Law also deny the son’s liability for interest due on a debt 
oontracfced by his father as surety, but I do not think that this liability oau bo 
qtiestioned now (we I. L. K., 23 %oni. 454). It appears to Ijave been firmly 
established by recent judicial decision that the son ts liable to pay every debt of 
his father that is not tainted with immorality or illegality. The same principle 
applies to the case of the grandsoa (s«e I. L. E.., 19 A ll 31). The debt in suit 
is adoaxttedly not tainted with illegality or immorality, and I think that it is 
such a!3 grandsons would be liable to pay to the extent of tho joint family assets 
in heir hands. At p. 459 of I. L. E., 23 Bom., Mi’. Justice Eanade cites it as 
the ox)inion of the commeutator, Kulluka, that in the case of a sm-ety for ihe 
pnyment of money his heirs even may be compelled to discharge the debt. Mr. 
Justice Banade appears to have cited this opinion of Kulluka with approval, and 
I  think it should be accepted. There can be no doubt that tho term 'heirs* 
iucludog grandsons., and so the above opinion of Kulluka is applioable to this 
case."

On appeal the District Judge contirined this decree. 
The applicants appealed to th l High (Jourt.
B 3 8 9 — 6
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0. IC Varelch, for the a p p e l l a n t s A  grandson is not liable to 
pay the debts of his grandfather incurred as a surety: see 
Mandlik’s Vyaiihar Mayuhha, pp. 107 and 108,

K . II. Eel/car, for the respondent :-™The appellant is not 
entitled to raise this question here as his pleader has abandoned 
it in the District Court, It is admitted that the self-acquired 
property of the grandfather is liable for such a debt. I f  so, the 
character of the property was a matter in issue in the case; 
and the pleader having abandoned the point as to liability it 
cannot be raised here : see Maja Bommadevara Yenlmta v. Uaja 
Bommaclevara BliasIii/a/ca-rlwS'̂ ^

Further, w(i submit that a grandson is, accorrling to the 
authorities, liable when he is in possoHsion of assets, Both the 
MUcUishara and the Mai/uMia recogniize the liability of a grand­
son wlien the surety was for a consideration. This must be 
read with thê  general rule of Hindu Law which associates the 
liability with the possession of assets: see Man a, chapter VIII, 
pi, 100; Sir William Maenaghtetfs Precedents o f  Himlu 
Law, p. 2S5; Vishnu (Jolly)^ chapter VIj pi, 29. The 
MHihliara in discussing the liability of eons, etc.  ̂ has in view 
the liability of the sons  ̂etc,, indcpemUnthj o f  the pcmession o f iJie 
assek. He who takes the property must pay the debts is a rule 
affirmed by the MMdh^hafa, The appellants hero are liable for 
the debts because they, possess the a&lets of the deceased: see ., 
also Tiiharmnlhai v. Gauf/aram(^ ;̂ Laohnau Das v. lUmnn% 
L e d ; Colebrooko’s Digest ,̂ chapter IV j p, 159; Brihaspati,
chapter XI  ̂pL 39 iS25-

Q. K. ‘FaveWifm re p ly — There was no abandonment of any point 
in the lower Court. Even if abandoned a vakil does not bind his 
client by giving in on any question purely of law. Assets mean 
self-acquired property of the father. Ancestral property in the 
liands of the father going into the possession of the sons is not 
liable for the payment of the father’s debfc contracted for immoral 
purposes. Security debt is a debt of the same kind. Oonsidera- 
tion means confsideration obtained from the person on whose

(1) (1902) 29 L A. 76, (S) (1898) 2S Bqxa, 404,
(3) (1890) 19 All. 26 at p, 81.
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behalf he becomes surety. Where there is no conflict among 
commentators, the Smritis cannot be referred to in order to show 
that the commentators’ versions are not in accordance with 
them ; see Buraj Bmsi Koer v. SJteo Prosha^

ChandavarkaR; J. :— The question in this second appeal is 
simple of solution, though it has given rise to a somewhat 
lengthy argument at the Bar. A  money decree was passed on 
the 15th of September, 1902, in favour of the respondent against 
such estate of the deceased Ramchandra Narayan as might be 
in the possession of his grandsons who are the appellants before 
us. That decree is now sought to be executed against the 
ancestral estate which has come into the hands o£ the appellants 
who formed as to it members of an undivided family with their 
grandfather Ramchandra. The appellants resist the execution 
on the ground that the decretal debt is one for which they are not 
liable under the Hindu law, as it was a debt contracted by their 
grandfather as a surety. W e think this contention must bo allowed. 
The law as laid down in the Mitah&Jiarâ  by which the parties are 
governed, is that a grandson is not liable to pay a debt which his 
grandfather contracted as a surety unless the latter in accepting 
the liability of a surety received some consideration for it. It 
was not the case of the respondent in the Courts below that the 
suretyship here belonged to the class falling within the exception. 
The decree itself which i^now sought to be executed proceeds on 
the basis that the debt was in respect of the suretyship accepted 
by Ramchandra; had it been one for which Ramchandra had 
received consideration the respondent would have, as he should 
have, pleaded tljat in the first Court and led evidence. He has 
done neither, and we cannot allow the contention. The next 
question is—whether, the only property which the appellants 
hold being the joint family property of their deceased grandfather 
and themselves, that property is answerable for the decretal debt 
in the hands of the appellants. We think it is not. Joint family 
property is liable in the hands of sons and grandsons only for 
debts which they are bound by Hindu law to pay.

It was contended before us ,^y Mr. Kelkar for the respondent 
that it was not open to th| appellants to raise the point as to

Cl) (1878-79) 6 I. A. SS.

1904.

V.
VBiTKArA-

C H A B Y A ,



m THIS INDIAN LAW  REPORTS. [T O i . X X V IlI.

1S04.

SfAIlATAIT
•

Voskkata-,
CHAByA.

tlicir lia>»ility, iDecaiise they kad abandoned it in the lower 
Appellate Court. The point was no doubt abandoned by their 
pleader in that Court, as appears from its.judgment^ where it is 
s a i d M r .  Ajrekar for appellants does not now dispute the 
general liability of grandsons for sueh a debt as that on which 
the original suit was based  ̂ and it is therefore unnecessary to 
consider further the numerous authorities cited by tlio respondent’s 
pleader in support of the conclusion arrived at by the Subordinate 
Judge/^

We understand that to mean no more than that the pleader 
on his viev\̂  of the law thought that the point was unarguable. 
A  party is not bound, generally speaking, by a pleader’s 
admission in argumenb on what is a pure question of law 
amounting to no more than iiis view that the question is 
unarguable. The decision of the Privy Council in Eq̂ 'a Bomma« 
icvara Venkata v. Uaja l^onmadcvara Bhashyaharlu, cited by 
Mr. Keikar, turned on a different state of facts. Tlie pleader 
for a party there waived the point of limitation ô l which ovidonco 
was being led and whieli turned on a question of fact. After 
Buch waiver the party could not raise the point aa the waiver 
amounted to an admission of a fact.

We must reverse the order and reject the darJcJiad. Each 
party to bear his own costs throughout. 

'JJeGfee revm eiL

(« (1002) 291. A.
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CRIMINAL APPELLATE.
J^efore Mr> Justice Chamlavarhar and M r. JusUog Aston,

EMPEIIOB y. KONDIBA DHO^IDrBA POWAR a o t  o t h e r s *

Cmninal Froaeiurs €ode (Act F of 1S98J, eeatimos 803, 304.^ J 'iuI(Jb~~̂  
Jm'y^Misimderstcmdinfj the lmo-~- 'VerAiot or mTibigmns-̂ JPoimrs
of t h $  Judge to qimimi ilia ju ry  ,

Section 30i of llxe Criminal Proeeduro Code (i^fc T  of 1898) obviously 
ooateinplaies cas03 whero the verdict delivered is not i» aooordanee with what 
was really iiitenied by the jm y. It lyta no applicatioa where theio is no

Ci’lwinal Kos. 8D,' 80 and 77 olJ.004,/


