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Edward Fry’s should, in our opinion, be accepted "by us as aftord-
ing the true ansvver to Mr. Raikes^ argument^ and avg therefore 
hold that th-e first objection cannot prevail.

Tke Cauvt lield that tlia otlior tvfo otjeolions laisecl by Mr. liaikes were
?iko not sustainabi'Js

Decfce covJinKecL

A P P E L L A T E  C IY IL .

U>^ore Sir 1 ,1 1 . Jenkins^ E>G>LS.^ C h ief Jtistice, and M r. Justice Jacobs

1903 RASICH AH DEA PANDUEAJJiS- SATHE (ouiginal PiAiirai’]?}, Appel- 
Jitl^23̂  LAKT, ». KPJSilKAJI VITH AL JOSH! (oeigisal Db3?ekdant), 
..  EEsrOi’DENav'"'

Second apfeal-^D iscM sr^ o f  fresh  evidence— W ithdra wal o f  second appeal-— 
£  e lie VJ'peiiti on~—Pra dice,

Wlion on coming' to the High Court tinder second appeal it is discovered tliat 
iliere is evideucc wliicli otsglit to liave been placed before tlie lo-wer Ocurts, tlio 
proper pTaetice to pixrEiie is to allow tlie second appeal to bo ’Ritlidrawn in order 
that u review potiiimi may be presented to the lower Appellate Coi\rt. But this 
C9urs0 eanrxt be pur.sr.ed v;lven the review petition has been dready presented to 
aucl K^oetod by the lo-wer Court.

Second appeal from the decision of J. E. Modi, Additional
o First Class Subordinate Judge of Thana, with Appellate Powers, 

cou'firming the decree of G. L, Chandorkar, Subordinate Judge 
of Fen.

The plaintiff sued to recover from the defendant Es. l,lo9"0-9, 
the balance of principal, including interest duê  uuder two ruzit, 
Htfti'as'(Exhibits S and 6), both of the same date, namely, the 4th 
Novcaiber, 1899. The suit was filed on the 2Sth January, 190L

The defendant admitted the ruzti klidias, but pleaded that the 
claim with respect to Exhibit 6 was barred by limitation.

The Subordinate Judge found that the plaintiff was entitled to 
rceover Us, 714-Id--;} with proportionate costs and that the claim

-  i-'eraii.'l j'.]n-.eiil Fo. 7iO of I0C2.



u nder Exliibib 6 was tim e-barred . He  ̂tliereioix'j pa-sscd a clecrcG 
fo r  R s . and rejected th e  rest of the cla im  on  tho foU ovr-

VOL. SSVP-I^l BOMBA'? SEilI*ES.

in51 a'l'OTlIlds KRISriSAiTI.-

Plaiiitiff liiaiselE admits (Exhibit IS) tliat ilie money of tlic hhMa (Exhibit 6) 
was uot aivanead on tliG day msnfcionad in tlio Ichdta. ifcsoli arid i:.nn,t tlio same'*̂ 3 

advanced in liis fatlxsr’s time. Ha furluar adds Gliiit ]i3 has no knowledge eitlnir 
of tlio diifel’ent items advanssd from tliaa to or tixa dates oa wliicli'^tliey 
wore advanced. iTow as Esliibit 6 is a ru::ii hhata  maroly and not a pTonilssorj 
note, plaiiitlS! is bound to prove tlie dates of the oi'iginal ndvancea and to sliO’̂ '- 
further tliat tlie hliCita snsd upon is wllHii time from tbose dates. It is w m  
sottlid law that a m m  IdiCd̂ x by itself cannot form tlie basis of action, and tliat 
the claim must be based on tho original advaaee and tha later iiiiist ba*
produced to show that the claim iis Tffithin time up to date. 33uti in this crtse 
plaintiS has absolutely no raatoi'ial to show liov/many ysarg ago the orlglas,! 
advance was made and vjhcthsr the claim as to that loan is still wlthiu tima. 
The difficulty would ha%'e been at an end if the Jclidia, sued xipoii (Esliibit (5) 
had contained a proniiss to pay, which is aotnally nofe the case. I  therefore 
hoH that Exhibit 6 is tiras-barred and find the thiid issue (namely ; “ Is any 
portion o'f the claim time-baxred? ” ) in tlia aifirmative to the extent of the 
money oontidned in Exhibit 6 only.

On appeal by the plaintiff the Judge confirmed tlie decree on 
the 29th Augusfc, 1302. Subsequently on the ISfch Octoberj, 190S,, 
the plaintiff applied for review of judgment under section 633 
of the Civil Procedure Code (A.efc X IV  ol; 1882) on the groiincl 
that after the decision of the appeal he got information of cer­
tain k h id a s  and aeeorints Avhich, if admitted in evidencGj would 
prove that his claim uuder Exl'vibit G was not barred inasmuch 
as it was kept alive from time to time. The Judge rejected the 
application on the 21th November^ 1902, on the ground that 
if the plaintiff had been diligent enough while the case was 
pending, he would have been in a position to produce in time the* 
evidence which came to his knowledge subsequently.

The plaintiff preferred a second appeal.

Baji A. Khare (with G. .K, for the appellant
(plaintiff).— Our contention is that the Judge sbouldhave admitted 
the evidence which yrQ had tendered with our petition of review. 
The facts in connection with the petition were stated in detail 
in ouiv affidavit annexed to the petition. The previbiis 
and aeeount-Tbooks were in the possession of our brotherKrisliaaJi^-



19C3. who was not favourably disposed towards ns and tliereforo 
woiiM nob allow us to Lave access to them. We bad summoned 
him as a -witness in the first Court to appear and to produce

KKISHI’TAJXi
documents in his possession, but he did neither. When he came 
to know of the adverse decision against us iuappealj he informed 
us that he would produce the hkitas and accounts in his posses­
sion *i£ summoned by the Court. But our petition was rejected 
by the "Court. I f  the evidence we sought to put in had been 
taken by the Courts it would have clearly shown that our claim 
with respect to Exhibit 6 was in time. We submit that the 

revidenco may be admitted now under the power vested in the 
High Court by section 5CS of the Civil Procedure Code (Act 
XIV of 1^82)/

Tfimlcamhl B. Desai (with F, N. ManoJiar), for the respondent 
(defendant).— The order rejecting an application for review is 
final under section 629 of the Civil Procedure Code and it can­
not be interfered with in second appeal. Besides thisj the 
evidence referred to in the petition of review consisted merely 
of IcJidtas, Such evidence is not sufficient to keep the original 
transaction alive ; QoUncl Suiidari v. Jagadamha Delia In the 
Goods of Premolt and j Upendra Mohan GJiose v. Ooj3cil Chandra 
GhoseS-̂

S. E. Bah hie ( for I). A. Khars with (?. X . Dandehar) in 
reply.— The evidence pi'oduced along with our petition of review 
consisted not only of lihdtas but also haiiha hltdtas (account- 
books), evidencing payment of interest as well as part-payment 
of principal. Such evidence would save the bar of limitation.

In Nanabhai v. Ncdluihhai (3) this Court allowed the second 
' Appeal to be withdrawn so that the appellant might apply to 

the lower Court for review of judgment on the ground of the 
discovery of fresh evidence. Joint Second Appeals Nos. 8 and 9 
of 1900 from the liatnagiri District were decided by this Court 
(Candy and Crowe, JJ.) on the 26th August, 1901, and in Second 
Appeal No. 9 evidence was allowed to be put in and the decreo 
of the Judge was modified.

(1) (]?G8) 3 Beng, L. E. l\ C. 25. (2) (l89'd) 21 Oal. 484, 4SG,
( ) (1372) 9 Bom,H,C.R,89,
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JenivINSj 0< J.~-“Tbe 11th ground of appeal is in tliese terms
The lower Appellate Court shoald havo talcen in evidence the iiAMcirA:M'BKA 

J c h c U a s  and account-books produced by the plaintiff with liis review K r i s h i t u i .

application/^ The facts with regard to this point are that the 
plaintiff, was unable to produce the hliitas and the account- 
books prior to the first hearing o£ the appeal by the lower 
Appellate Court, but  ̂ subsequently to its decree  ̂ the positian had 
altered and the plaintiff was in a position to produce those docu­
ments, and it seems clear from the statements that have been 
made before us that  ̂ had those documents been forthcoming, the 
plaintiff would have'had a very much better chance indeed of 
establishing his case and meeting the plea of limitation. These 
matters were placed before the lower Appellate Court by way of 
review. But it was there decidedl that the plaintiff should not be 
afforded the opportunity he sought. We very much regret that 
decision, as it was not calculated to advance the ends of justice.
However there the matter ends  ̂ for that order is final. It has 
been suggested however that we can interfere on the second 
appeal.

Now I  am clear that the case does not fall within section 568,
Civil Procedure Code  ̂ even if it can be contended that clause (6) 
of that section could apply in second appeal. So we have to see 
whether there is anything else that we can do. We have been 
referred to a decision of an Appellate Bench of this Court* in 
which evidence no doubt was admitted in second appeal. But 
the ground on which that course was taken is not sufficiently 
apparent to allow us to accept that case as a guide to us in this* 
appeal. We think there can be no doubt as to the proper prac­
tice to pursue when on coming to this Court on second appeal 
it is discovered that there is evidence which ought to have be^n 
placed before the lower Courts. It is indicated as fajj_ back as 
1872 in the case of Nanahim Tallabdas v. Nafhadfiai HafihJiaip''  ̂
where Sir Michael Wcstrop points out that the practice is to allow 
the second appeal to be withdrawn in order that a review peti­
tion may be presented to the lower Appellate Court. I  think it : 
has always been recognized that in that practice the Court has

(1) (1872) 0 Bom, H. 0 . K, 89,
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I90:i, strained its powers to itH utmost limitŝ , and I do not think that 
ilAMCHAmmA we A\’ould be Justified in going beyond til at. Kow Ŷ zliat would 
Krtsexaji. I’esult if we were to adopt such a conrse here ? It would

obviously be fruitless, because the review petition lias already 
been presented to a,nd rejected by the First Glass Subordinate 
Jiidg’Oj A : P ,

I  se  ̂ no alternative in this case but to confirm the decreo of 
the lo'wer Appellate Court with costs,

Dearee Gonfirmed.
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APPELLATE OlYIL.

Before. 3Ir. Justice Chanciavarhar and Mr. Justicc Aston.

1003. ABBUL ALI ABDUL HU SEN (ouiGisr-iL D efetoakt), Appeiiant, v,
2 8 . IIIRJA KUAJ}' ABDUL IlUSEN (o iu g -i :n -a l  P l a i n t i t ' f ) ,  H j ; s r 02^DENT.*

llrglstration Act (IIIo f 1877), section 77— Mahimj ofilie onhr-^DcijG of 
the order—Date of conir,iiinication-—Jtiinning of time for siiit̂

Tlie expression‘'ran,king of the order,” in section 77 of the Indian Eogis- 
xation Act (III cf 1877), means not mcTisly recording tlie ordor of rofixsai in 
'̂riting, tut coinm'anicaiuig it to the party concerned so as to Lind him by it- 
Hence, a suit brougkt under tlie provisions of setstion 77 o£ ths Indian Eegi;;- 

Iration Act (III of lb77) for a daoree directing a docuraent to be rogistered, 
may bo liled witliin thirty days oi tlie date on which the order of refusal wus 
[jommiuiioated to tho party coDoernoii.

Seoo '̂d appeal from the decision of H. L, Ilei’vey, District 
Judge of Surat, confirming' the decreo passed by Lallubhai P. 
Parekhj First Class Subordinate Judge at Surat.

On the 17th June, 1901, a deed-of-gift was passed in favour of 
tbg plaintiff by Mariambu, the mother of the defendant, Mari- 
aiubu died the next day. On the 8th October, 1901, plaintiff 
presented tho document to the Sub-Registrar for registration, 
But the Sub«Hegistrar refused to register the document, as the 
defendant failed to appear in obedience to the >summons issued 
to him. Against this order plaintiff preferred an appeal to the 
District Eegisirar, who rejected tho appeal, on the Slst Decern- 
ber̂  1901, on the ground that there was no mark of the executant

® Hccond Appeal No. 173 oi 1903.


