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Before 3Ir. Justice Chandavo/i'har and Mr, Justice Aston .

ITAKAYAW V IT H A L  M A W AL (okigisal D bpekpant), A pseliant , igod,
V. EAOJI BUT MOEOJI DHOLE (obigihal Plaint ii ’p), EE8Boirr)'BMT.‘>̂ Felimary £5-

.'Decree— Execxition— Glaim o f  inierest not provided hij t?ie 
decree— Acquiescence.

A mortgage decree ordered payment of Es. l,415--10-6 before iVIaTcli, 1886, 
but contairiod no piovision as to interest. In execution of this decree tlie 
dofondaEt presented several applications (darlchasis), tlie last of which \vas in 
1898, -whereby lie sought to rooover Rs. 2,570-4-5 as principal and interest and 
in default to have the amount realized hy sale of the property. On the 2nd 
March  ̂and again on the 7th August, 1900, the judgmeut-dehtor got -the sale post­
poned saying tlwt he ■would satisfy the decree. On the 12th October, 1900, the 
pkintiif again asked for extension of time to eiiahie him to pay the' debt »nd 
interest also. On the 29th Jixly and the 17th August, the plaintiff obtained 
further extensions, but was not able to satisfy the decree. At last, on th& 20th 
September, 1902, he (plaintiff) for the first time disputed the right of the defend­
ant to claim interest on the gronud that the decree did not aAYard any :—

PjBJ2 O u siA M :— The plaiutill’s application of the 12th October, 1900, contained 
a distinct promise to pay interest . . . .  rightly or wrongly ho represented 
to the Court that he liable to pay interest as claimed in tlio dar'kl^st, pro­
mised to pay it, and on the strength of that 'representation and promise ho 
obtained from the Coiirt adiournnacnts from time to time. He must . . . .  
ho treated as liaving contracted an obligation to pay interest ou the decretal 
amount from the 12th October, 1900. ''

Se c o n d  a p p e a l  from the decision of A. Lucas, District Judge 
of Poona, reversing the order passed P. V. G-upte, First Glass 
Subordinate Judge at Poona.

The defendant obtained in 1886 a decree in a redemption suit 
against the plaintiff. The decrcio awarded to the defendant 
Es. 1,415-10-6 and in default the property was to be sold. There 
was no provision about interest in the decree.

In execution of this decree the defendant presented several 
darhliasts (applications),, the last having- been presented in 1898.
In this application the defendant sought to recover Rs. 2,570-4-5 
as principal and interest; and he prayed that in default of 
payment the property might be;sold and the amount realized,
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1904. On the 2nd Marclij 1900, the plaintiff asked for and obtained
Haea-san a postponement of the sale for six months to enable him to pay 

the debt. On the 7th August, 1900, the plaintiff obtained from 
the Court sanction to execute a mortgage or leahUa^/at to the 
creditor.

On the 12th October, 1900, the plaintiff again obtained exten­
sion of time so that he might pay the debt as well as the interest. 
On the 29th July, 1901, the plaintiff succeeded in obtaining from 
the Court an extension for three months. And on the l7th 
A.ugust, 1901, the plaintiff asked the Court for sanction to 
mortgage the property to satisfy the decree. The Court granted 
the-prayer but the plaintiff was not able to satisfy the decree as 
.proposed by him.

Finally, on the 20th September, 1902, the plaintiff for the first 
time disputed the right of the defendant to claim interest on the 
ground that the decree made no provision for interest.

The Subordinate Judge rejected the plaintiff’s application 
holding that the conduct and admission of the plaintiff estopped 
him from raising the issue about interest.

The District Judge on appeal reversed this order on the ground 
that under the circumstances there could be no agreement 
bindinf' on the plaintiff, and it cannot be said that the agreement 
was sanctioned by the Court.

The defendant appealed to the High Court,

G. S. Rao, for the appellant (defendant) -We contend in the 
first place that the appellate decree varied only the rate of 
infceri‘Sfc prior to the date of suit and did not modify the decree 
of the Subordinate Judge as regards payment of intercKst till the 
date of payment, j^ven if it be held that the decree of the 
Appellate Court did not award interest till date of payment, then 
as the judgment-debfcor ditl not qne.̂ 'tinn the amount claimed by 
the appellant in his duikkant it must be held that he accepted 
his hability to pay interest although it was not allowed by the 
decree. In his application dated the 12th October, 1300, the 
judgment'debtor made an application to the Court that the 
decree awarded iiifci-reKt and tiuit lie wa« willing to pay the 
amount claimed in the da k/tast and prayed for six months'’ time 
to pay the debt. In subseq^uent applications ho prayed to th©
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same effect. Thus the ju'lgraent-debfcor Imvitig agrecsr! to pay lopi.
interest is bound to make good bis promise: see Sad'isira Pillai Kiraean
V . Bjmalinfja followed in Laks'iuana v, Sukiijn BaiS^ Rxvojr*

Nexfcj the judo'meiifc'dcbfcor having induced the jndgment- 
creditor to agree to an adjourtimeut Is now estopped from saying 
that the decree did nofc award interest from payment: see Sarat 
Ohunder Dej/ v. Gojial Ckundor LahaS '̂

Kazi Kalirnddin (with P. P. Khare), for the respondent;— The 
decree of the Appellate Court awarded only a definite sum and 
did not award any interest subsequent to the date of the decree.
So when the creditor claimed, and the judgraent-debfcor did not 
object, or agreed to pay interest till payment, both parties were 
laboL’ ring under a mistake of fact and the agreement is therefore 
void t- see section 20 of the Indian Contract Act (IX  of 1S72).

As the judgmenfc-creditor himself shared in the mistake about 
the terms of the decree it cannot be said that the creditor was 
induced to consent to the adjournment by the admission of the 
defendant in his application and the principle of estoppel 
therefore will not apply to the present case. And in the words 
of the Privy Council where the truth of the matter appears on the 
face of the record the doctrine o£ estoppel has no applijpution ;
Tara Lai SmffA'v. Sarolar W e  therefore contend that
the plaintiff’s prayer for interest should be disallowed.

Chandavarkar, J. The question of law which arises in this 
case depends upon certain facts which are not disputed and are 
as follows.

On the loth January, 1885, a decree was passed in a redemption 
suit directing the plaintiff to pay Rs. 1,^68-1-10 and interest at 
S annas per cent, per month from the date of the suit till 
realization on Es, 1,331.11-4.

Against that decision there was an appeal and the Appellate .
Court varied the decree by awarding to the plaintiff Rs. 1,415-10-6 
to be paid before the month of March (1886-87) and in default 
the property was to be sold.
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1904. The defendant presented several darkkasts. The present is his
2?iKAY.iir last whereby he seeks to recover Rs. 2j570-4~5^ which

E a o ji. total of the principal and interest which he claims
as having been awarded to him by the decision oi‘ the District 
Court! and he also asks that in default of payment of the 
sum tlie property might be sold and the amount realised.

On the 2nd March, 1900, after the presentation of the aboVo 
darJchast, the plaintiff asked the Court to postpone the sale for 
six months promising to pay the debt within six months. The, 
defendant consented and an adjournment was granted. On the 
7th August, 1900j the plaintiff appeared before the Court and 
pleaded inability and asked for sanction to execute a mortgage 
or a liobulaijat in favour of the creditor. The Court granted 
the prayer.

On the 12th October, 1900, the plaintiff again appeared before 
the Court and asked for further extension of time to enable 
him to pay the debt and interest also.

On the 29th July, 1901, the plaintiff asked for a further exten­
sion o£ six months and the Court granted him three months, 
On the 17th August, 1901  ̂ the plaintiffask,ed the Court for sanc­
tion to mortgage the property and satisfy the decrce, and the 
Court granted One month. The plaintiff', however^ was not able 
to satisfy the decree as he had proposed. On the 29th Septem­
ber, 1902, for the first time ho disputed the right of the defendant 
to claim interest on the ground that the decree of the Appellate 
Court did not award any.

There is no doubt that that decree is silent as to interest 
and the defendant (appellant) cannot claim it, if his right 
depended upon the decree alone. But it is contended for him 
by Mr. llao that, having regard to the plaiutitfs conduct, dis­
closed by his applications presented to the Subordinate Judge, 
the plaintiff’ is estopped from disputing the defendanVs right to 
claim interest. But the difficulty in applying the principle of 
istoppel to the facts of the case lies in this, that it cannot be 
said, that it was the plaintitfs act or declaration that he is ' 
liable to pay interest according to the terms of the deereoj which 
caused the defendant to believe ijiat the decree had awarded 
jnte-xost.;. Befdr© any act was done or declaration made to that
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effect by the plaintiftj the defendant hunself had in his (larhJiast 1904.
presented to the Court asserted his right to claim interest^ Naeayak;
believing that the decree had awarded it. Under these circum- eaojx

stances it cannot be said that the statement of the plaintiff that 
he was liable to pay interest was the proximate cause which led 
the defendant into the mistaken belief that the decree awarded 
interest. Moreover, both parties must be treated as having known 
the terms of the decree which were clear, and there can be no 
estoppel when the truth of tlie matter appears, as it does in the 
present case, on the face of the proceeding ” : see the dicta of the 
Privy Council in Tara Lai Singh v. Sarobar SinghŜ  ̂ As has 
been held by the Privy Oouncilj section 115 of the Evidence Act 
does not apply where the statement relied upon is made to a person 
who knows the real facts and is not misled by the untrue state­
ment : Mohori Bilee v. DJmvnwdas QJioseS-̂

But though the plaintiff is not strictly speaking estopped, 
his a.pplication of the l2th October, 1900, contained a distinct 
promise to pay interest. No doubt that promise was founded on 
his erroneous belief that under the decree he was liable, but, 
whether rightly or wrongly, he represented to the Court that he 
was liable to pay interest as claimed in the darkhast, he promised 
to'pay it, and on the strength of that representation and promise 
he obtained from the Court adjournments from time to time.
He must, under these circumstances, be treated as having 
contracted an obligation to pay interest on the decretal amount 
from the 12th October, 1900. Had he then disputed the defend­
ant’s right to interest, the defendant would have objected to any 
adjournment being granted and insisted upon his right to bring 
the mortgaged property to sale at once and realize the decretal 
amount. The defendant did not object, because the plaintiff 
agreed to pay interest.

The case, therefore, falls within the principle of the decision 
of the Privy Council in SadasUva F ilh i  v. Bamalinga Tilla'i 
where the parties were held to an agreement that the questions 
"between them should be heard and determined by proceedings 
quite contrary to the ordinary cwsus curm. That decision was

(1) (1890) 27 Cat, p. 413. * &  (1903) 301. A. 11-i afc p. 132,
(3) (1875) a I. A. p. 333.
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1901'. followed by the Madras High Court in La'k^hmana v. Stihiya
N&KATrAn

E4 *ji. Helping upon this last decision Mr. R fio asks us to award
interest as claimed by the defendant in Lis darkhant because; 
he urges, the plaintiff agreed to paj- interest as claimed in the 
darkhast, Is^ doubt the phnntiff did so ngvee. But his agreeirent 
to pay interest on the principal sum awarded by the decree from 
the date of the decree was founded npon his mistaken belief that 
he was ah’eady liable under the decree to pay it, TJiat niistake 

-was also shared by tJie deferxlant. So far the contract was 
vitiated by the mutual mistake of both the parties as to the 
terms of the decree. It was a mistake as to the private rights of 
the parties and as such a mistake of fact (see Leake on Contracts, 
page 288). The contract was, therefore, void because it was 
entered into under a mistake as to a nuitter of fact essential to 
the agreement. True both parties know the terms of the decree  ̂
Imt hath miscoustrued it. Under these circumstances the 
defendant cannot claim interest except so far as lie has really 
suffered from the plaintitFs mistake. ‘All that tlie defendant 
can legally claim is that the contract boinj^ void for a mistake 
of factj the plaintiff, who has received adva,ntuge tinder such 
agreement^ is bound to make compensation for it to the defend­
ant : see sections 65 and 73 of the Contract Act. Had the defend­
ant insisted on his right to execute the decree, the plaintiff’s pro« 
perfcy would have been sold and the decretal debt realized. By 
means of the agreement the plaintiff kept the defendant out of 
his mouey and has had himself the advantage of it. He must, 
therefore, pay interest at the rate claimed in the .darMiasi from, 
the 13th Octoberj 19U0, up to the date of payment and not from 
any earlier period, In Lahkmana v. Sakii/a Bai the agreement 
was not void for any mistake of the parties but was entered 
into deliberately as an agreement to pay intei’est not awarded 
|iy the decree.

398 THE INDIAN LAW REPORTS. [VOL. XXVJII.

(1) (1884) 7 Mad. 400.


