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B efore Mr- Justice Cliandnwrkar and  .Iff, Jusliae Adon^

6 0 V I N D  K E I S H N A  G U J A E  (oEiaiN isi Pi.AiKTirr), A p p e lt .a n t , v . IQOJ.,

S A K H A U A M  N A i i A Y A N  a n d  A N O X H E B  ( o E lG m A L  D s E 'E lfD A N T s ) ,  R e s -  I ' e h - u f n i i  ??.,

POKBENTS.* " ' '

CioU Proaedure C od e{ 4ct X I V o/18S3), scction 267A.~—I)ecree~Sitti.sftiction 
-^Sanction o f  the Cowt;~~-Hindu Lax>— Fathtr's chhts-^Son's liahkity to 
pay.

The plaintiff obtained a decree agaijist X. for Ss. 3C0. In sa'isfaction of 
this decx’00, N . and his son A ., who were living as mernliers ol: a joint Hindu 
family, passed two bonds the ona for Rs. '251. and the other foT Rs. 99e Bi t̂h 
the bonds provided far the p lymeut o£ inteiesb and no sanction of the Court was 
obtained to this arrangeinent :

Meld, (1) that the whole agreement void, as the piovislon regarding 
interost carried (he snm beyond ths decratul amount. The c nsidia'atiou for 
each bond vvas the p'̂ ymenfc of princl.ial witli int‘ro.st, and it existed from, Lha 
very ommenoeraent and for ned the ba îs of the wholi co tract ;

(2) tha‘j the bonds wore void agiinst N, as well ns fgainsi, A , since N andliia 
son A. boing members u£ a joint Hindu family the sou wtis us mueh liable as liia 
father \ind.jr the decree. : '

I 'ES CuMIA2f  The tiuetest, it nppparsto ns, of the npplication nf section
25 /A is—-is it a judg nent-dubt a-! 1 1 the pertson exucuting lb? uj^n-ement, in tlie 
sense that it is binding upon him as if he wme boiind by tho dcei'we.”

Under Hindu Law the plouy obligaUon cf a son to pay his father’s debts 
exists whether tlxe father is liviiig or dead. Tha merj faotthit father is alive 
when the decree a^aimt hi;n is sun'hb to be txjoate-l doJs not, absolve the sou 
from hisliab.lifcy aul enti',le him to aay that sitisfuction of the decree shall not 
be obtained by selling his interest in the ftimily prop.*rty. When, howover, the 
decretal debt is tain'ei by illegcil i;y or itnmonility. the son can contend that the 
decree is not biiiding tipon him and est;iblish the contention in a separate stiifc.

Second appeal from the decision of H. S. Phadnis, Assistant 
Judge at Thana^ condrming the decroo passed by G. K. Kaie,
Joint Subordinate Judge at jMaliad.

Ih e  plaiatitf obtained a decree for E,g. 350 ag;iiusfc one Narayau 
in Suit No. 1463 of 1S86. On the 3i\l Marcli, Karayau
and his son Anandi’aô  who were living fis ineinbers of a juiut 
Hindu family, s iti.'.fied this decre - by passing two ujortgage-bondsj, 
one for lls. 251 and the other for Ils, The bonds provided
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1904. for interest. No sanction of the Court mider section 257A of
CoviiTB the Civil Procedure Code (Act X IV  ôf 1882) was taken to this

SAmxM. anangemeut.
In 1902j the plaintiti’ sued on one o£ the boiidB (for Rs. 99)3 

and claimed to recover the amount with interest.
The defendants contended thrat the bond wan void inasmuch as 

no sanction of the Court was taken under Bcction 25 7A  of the 
Civil Procedure Code (Act X IV  of 1882).

The lower Courts disniissed the suit holding that the bond 
sued upon was void under aection 257A of the Civil Procedure 
Code (Act X IV  of 1882).

The plaintiff appealed to the High Court.

6\ S. Paikar, for the appellant;—Anandrao/ono of the execu­
tants of the mortgage-deed sued upon, was not a party to the 
decree and therefore the bond is not void under .section 257 A of the 
Oivil Procedure Code (Act X IV  of J882): bcg K em  v, Q-emi, ; 
IhrahcJumd v. ToUi fcmi liawji Vandu v. Mahomed, WalU 1 

Telia CheUi v. Muuisami lieddi ; Mamji, v. Mahomed ; Adveppa 
y. Ahmed Snheh. The objcct of section 257 A is to protect 
judgment-debtors from undue pressure. Anaudrao not being a 
judgmeht'debtorj the bond is enforceable at least against 
Anandrao. Clause y of the section  ̂ ‘‘Hhe siirpluB if any shall be 
recoverable by the judgvnent-debtor/’ shows that the section 
applies only to persons who are judgnient-debtors. The bond 
though jointly passed by Anandrao and Narayan is for the 
purposes of the suit joint and several; section 43 of the Indian 
Contract Act (IX  of 1872). The bond is therefore enforceable 
against Anandrao. Becondly/the agreement to pay the principal 
in the bond in suit is separable from the agreement to pay interest 
and therefore section 257 A would not vitiate the agreement to 
pay the principal: Bhagchmd v. BadhaJdsmi.

P. P. Khare^ for the respondent;—Anandrao lived jointly
w|th his father and therefore the bond is void under sectioti 257A

(1) (1898) 23 Bom. m .  m  (1882) 0 Mad. lOh
C3) (1889) 1\ I ,  p. 377. (1889) P» p. 90.
(3) (1889) 13 Bora. S7X. (0) ( m i )  p. j ,  p, 40.

<.7) (X9€S) 28 Bom. 62 j B Bcya. L.
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of the Civil Procedure Code (Act S I T  of 1882). There cannot 1904.
be contribution between Auandrao and his father. Secondlv. a r~ "Govikd
decree against tne latner is Dmding againab the son unless the «.
debt is proved to be for illegal and immoral purpose ; and there- Saehaeam.
fore section 257A would apply to a bond passed by the son! The 
agreement to pay the principal is not separable from the agree­
ment to pay interest. The bond is not enforceable even against 
Anandrao.

8, S. 'Paikafj) in reply •.—Under section 4S of the Indian Contract 
Act (IX  of 1872), a joint bond is joint and several. The rule in 
Km(/ V. ffoare and. EendaU v. EmniUon is no longer appli­
cable in India : Muhammad Ashari v. Badhe Bam Singh fa) ; Moiilal 
BecJiardass v. Qliellahliai llavirau''̂ '̂̂  i Dick v, Dh%nji JaitJia 
Section 257A of the Civil Procedure Code (Act X IV  of 1S82) 
must be strictly construed. It applies only to persons who are 
parties to the decree. Anandrao not being a party to the d.ecree 
the bond is enforceable against him. It has been held, in 
Tlaraltchancl. v. Totafam that whether the son was or was 
not a cp-parcener with, his father at Hindu Law, he not being a 
party to the suit against the father  ̂ the bond on which the suit 
is brought is not void under section 257A  of the Civil Procedure 
Code (Act X IV  of 1882). The bond is therefore enforceable 
against Anandrao. * '

Ohandayarkae  ̂ J , :—This second appeal arises out of a siiit 
brought by the appellant, Govind Krishna Gujar, to recover a 
certain amount on a mortgage-deed executed on the,2nd of March,
18S7, by Narayan Bhivrao and his son Anandrao. Both the 
executants of the deed having died, the suit was brought against 
Sakharam and Sitaram, sons of the deceased Narayan, and against 
Chandrij widow of the deceased Anandrao. The execution of the 
deed and its consideration; and the circumstances which led to 
its execution were admitted by the defendants at the trial before 
the Subordinate Judge in whose Court the suit was ■ filed and

(1) (1S44) IS  M . and W .  404,'. tl) (1892) 17 Bom , 6 a t p ,  11,

(3; (1879) 4 App. Cas. 50<l. I (5) (1901) 25 Bom. 378 ; 3 Bom. L. E,
(3) (1900) 22 All. 307. 234

.. (0) (1889) E. J. p. 377.
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3904, the only question argued in this second appeal is whether the
Gf,ViiTi> deed is void uiider the second clause of section 257A o£ the Code

Bakhaeam, of Civil Procedure.
That question arises under the fallowing circumstances.
The appellant, Oovind Krishna Oujar, obtained a decree 

against ISI arayan for Rs. 3'50. In satisfaction of that decree both 
Karayan and his son Anandrao executed two bonds, one of which 
is the mortgage deed now in dispute, and is for lls . and the 
other is for Rs. 251. No sanction of the Court was obtained for 
such satisfaction, and as the mortgage deed provided for the 
payment of interest^ botVi the Coarts below have held that it 
falls within the class of tr;insaction.s struck at by the second 
paragraph of section 257A of tlie Code of Civil Procedure,

It was urged before us tliat the deed in question was not 
wholly void but void only as to the agreonient contained in 
it to pay interest; that it was valid as to the amount of the 
principal inentioucd in it, which was not in excess of but, was 
less than the decretal amount. But we tliink that the promise 
to pay the principal and the proniise to pay future interest 
thereon are part and parcel of one anti the s:ime agreement and 
cannot be separated one from the other. The decision in 
eliand v. liadhA'isan Mohanlal which was cited in support 
of his contention by tlie leariicd pleader for thî  appellant turned 
upon the consti*uction of a boud, where there wei*e two distinct 
agreements^ by one of which the executant promised to pay in 
satisfaction of a decree obtained iigainst him a sum which was 
not in excess of tlio decretal an;iount within three months from 
the date of the bond; by the other agreement in the bond he 
promised to pay interest if the principal should I’emain unpaid 
within the three months. Under those circumstances this 
Court held that the agreement to pay interest was eomlUioml 
and did not form part of the other absolute agreement to pay 
the principal within three months. Such is not* the ease here. 
The.consideration for the bond is the payment of the principal 
with interest and that consideration existed from, the very 
commencemeut. As it formed the basis of the^whole contract, it: 
cannot be said_that the.agreemen'’ to pay interest stands apart
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SG as to be separable from the agreement to repay the principal. 1904;
There was in tact no agreement to repay the principal alone. Govisii

But the more important question in the case is whether the siKmRAisi.
deed is void not only as against Narayan, against whom the 
decree had been obtained^ bub also as against his son, Anaudrao, 
who joined in the esecation of the deed. W e will first consider 
the case as if  Narayan and Anandrao were not father and son and 
members of a Joint Sindu family. Had Anandrao executed the 
deo‘1 without ISTarayaa joining him, the deed would have been 
perfectly valid and stood unaffected by the second paragraph of 
section 257A, according to the decision of this Court in. Kem  v.
Genu. Does the fact_, then, that Anandrao joined Narayan in 
the execution of the deed make any difference as to hia liability ?
W e do not think ifc does. According to section 43 of the Contract 
Acfĉ  when two or more persons make a joint promise, the promisee 
may, in the absence of express agreement to the contrary^ 
compel any one or more of such joint promisors to perform 
the whole o£ the pro.nise.'’-' There is no express agreement 
in the deed before us binding the mortgagee to enforce the 
mortgage against both the executants of the mortgage 
deed jointly and not severally and we must take 11 that the 
mortgagee is entitled to treat at his option their liabilities as 
several or joint. In other wordSj having regard to section 43 of the 
Contract Act, we must treat the deed before us as containing an 
agreement binding on Anmdrao and creating a liability .against 
him and as containing another agreement by 'Narayan creating 
a separate liability as against him. The deed is void as to the 
latter bat valid as to the form ir., Because a deed is void as to 
one of the parties, it does not necessarily follow that it is void 
as to the rest. For in^stanee, when two persons, one of whom is 
sid Juris and the other a minor, contract a debt and execute a 
bond, it does not follow that because the bond is void as against 
the minor, it is void as against the other person also.

The process of reasoning on this point by which the Assistant 
Judge, Mr. Phadnis, agreeing with the Subordinate Judge, 
has held the deed to be void as to both the executants, is not 
quite intelligible. He thinks ̂ hat the decision in Kesu v. Genû ^̂
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1004. is inapplicable here, because this bond there is not even
Qoymii a single expression or clause to indicate or sitg’ge«t that either

Sakhaium. executants ■undertook any s&veval liability irrespective of
the other/’ The deed before us is perfectly dear. Narayan and 
Anandrao jointly promised to pay the amount and mortgaged their 
property. In such a ease, the Contract Act says that it is at the 

' option o£ the mortgagee to treat the liability aw .several, imless 
there is any express agreement between the parties to treat the 
liability as joint and joint only. . Tlie arguinont oi; the Assistant 
Judge that if the mortgagee were allowed to enforce the deed as 
against one of the executants, it would ncce.ssitate qualifying 

. the rule about contribution which is ,so absolutely and 
peremptorily worded in the section'’  ̂ appears to to be 
altogether beside the question." Had .Anandrao executed a 
separate bond in satisfaction o£ Narayau'’  ̂ debt, and had the 
decree-holder of Narayari enforced payment froin Anandrao 
under the bond, there is no que.stion Anandrao could have sued 
to recover the amount from Narayan as for money paid lor the 
latter. What difference can it make in point of law because 
Anandrao has not exccutod a separate agreonienfc but has joined 
Narayan in executing one ? The (piestion of contribution arises 
between Anandrao and Narayan and is apart I’com what is struck 
at by the provisions of section 257A of the Civil Procedure 
Code.

But it is further urged— and that is also the reasonhig of 
the Assistant Judge— that as Anandrao wasNnrayan’s son and as 
both formed members of a joint family;, it must be inferred that 
Anandrao was a judgment-dobtor in the decree obtained against 
Narayan. This raises the question wliethcr Anandrao can be 
regarded as having been a party to the suit m  his father Narayan 
was* I'or the purposes of that question we must boar in mind 
the ^acts found in this case by the lc£vrned Assistant Judge—m ., 
that both the father and the son were joint^ and that the decretal 
debt of 350, which subsequently mei’ged in the mortgage 
deed for Rs, 90 and the bond for Rs. 251, being not tainted either 
by illegality or immorality, was binding- on the 80% Anandrao* 
It folloys these facts that ai'tor he had obtained his decree 
against Titamytoi, the present plaintiff could have- executed it
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against both by bringing to sale the interest of Auanclrao as well 9̂0̂ -
as of Narayan in the family property. Anandrao could have, in Gotind

that case, objected to the sale by a separate suit but in such a suit SAicHABÂ f,
he would have been defeated and it would have been held that 
the decretal debt was binding upon him, and that his interest in 
the family property was as much liable to satisfy the decree as 
his father’s. In  other words, where a decree is obtained against 
a Hindu father in a joint family for a debt which it is the pious 
obligation, according to Hindu law, of his son who is joint with 
him, to pay, the son is also liable for the purposes of the execu­
tion of the decree against the family property. In this state of 
things he is in fact regarded in law as a party to the decree, 
though his name is not formally on the record. This is the 
principle to be gathered from the reasoning of the decifiion of 
the Privy Council in Girdharee Lall v. Kantoo Lall where their 
Lordships said :— If the decree was a proper one, the interest 
of the sons, as well as the interest of the fathers, in the property, 
although it was ancestral, were liable for the payment of the 
father’s d e b t s . T h a t  is also the principle of the decisions of 
this Court in Vmei HatMsing' v. Goman Bhaiji and Jarjabliai 
I/ahihhai v. BhuJcanclas JagjivaniasP"> In the former, following 
the latter, Sargent, C. J., held that it being distinctly established 
by the Privy Councirs decisions that the creditor can attach 
and sell the entirety of the estate in execution of a money 
decree against the father/^ the obligation cf the son to satisfy 
his father’s debts is within the scope of the decree against 
the father. No doubt in each of these two cases the father 
against whom the decree had been obtained was dead when 
execution was sought against the sons \ but the ground of the 
decision in each case is what we must look to, and that ground 
was that, if the decretal debt is not tainted by illegality or 
immorality, the sous are within the scope of the decree and it 
can be executed as to them as if they were parties to it. The 
law is now well established that under the Hindu, law  ̂ the 
pious obligation of a son to p)ay his father^s debts exists whether 
the father is alive or dead. The mere fact that the father is

(1) (1874) 1 1. A. 331 afc p. 334.  ̂ (2) (1895) 20 Bom. 385 nb p. 3SS,
‘ (S) (1S80) 11 Bom. 37, '
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I90i. alive when tlie decree against him is sought to be executed does
CJoTiND not absolve the son from his liability and entitle him to say

Sa k h a e a m . satisfaction of the decree shfdl not be obtained by selling
his interest in the family property. The son can no doubt 
contend that the decree is not binding upon him and seek to 
establish that contention in a separate suit. But such a separate 
suit is allowed only on, the hypothesis that the decretal debt is 
tainted by illegality or immorality and is, therefore^ not binding 
.upon him. But if it is otherwisGj the suit fails and its failure 
means that ho is bound by the decree. This view is in accord­
ance also with the decision of the Madras High Court in KimJmli 
Beariv, Kcshava 8hnnbaga^^\ where the decision of this Court 
m Jai/ahJiai v. BJmhm'tas was cited with approval as “  an 
authority for the view that, as between the father and sorî  the 
father is the representative of his branch of the fami'y, that, 
as against the sorij he has a disposing power in regard to the 
share of the family property belonging to that branch, and that 
the son can only invalidate the sale in execution by showing 
that it was on account of an obligation to which he was not 
subject under Hindu law.” In that case it was further said; — 
"  As to the contention that the son was not a party to the suit 
or the decree  ̂ the answer iSj all the sons can claim is that 
not being parties to the sale or execution proceedings, they ought 
not to be debarred from trying the fact or the nature of the debt 
in-a J?uit of their own, and it wnll avail them nothing unless they 
can prove that the debt was not such as to justify the sale/’ ‘ >̂ 

From these considwations we think it follows that, though 
the decree obtained by the present plaintiff which led to the 
execution of the mortgage deed in dispute was formally against 
Harayan alone, his son Anandrao must be treated as if he vvas a 
party t'o it, having regard to the fact that the decretal debt , was 
binding upon him and that the decree couid have been esiecuted 
ty  a sale of the whole family property including his right, titloj 
and interest. If, then, Anandrao was substantially, though not 
torinallyj a party to the decree, the mortgage deed executed by 

tequired the sanction of the  ̂Court under the second para-
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graph of section 257A of the Code of Civil Procedure. The 
object of that section, as was said by this Court in Banlt o f  Bengal GovitJ»
V. Vyalhoy Qangji was to afford some protection to the SAKHAEiM.
parties against unfair arrangements,”  and that object will 
be adequately ensured by holding that such agreements cannot be 
enforced unless made with the sanction of the Court. ”  That 
being the mischief which the Legislature intended to strike at" 
and the true reason of the remedy provided, we must construe
the section in such a way as shall suppress the mischief and
advance the remedy. Persons who have nothing to do with a
decree, who are not affected by it and are in-no way hound by it, 
cannot fall within the mischief struck at by the section. But 
the same consideration cannot apply where a person is substan­
tially bound by the decree, though not ^ro forntd a party to ife.
In his case, there is as much the fear of being subjected to 
illegal pressure as there is in the case of the person who is the 
judgment-debtor named in the decree. In the case of a total 
stranger to the .decree, who enters into an agreement for the 
satisfaction of a judgment debt, due from another person, the 
agreement cannot be said to be one in satisfaction of a judg­
ment debt/'' As to such stranger, it is a contractual liability 
not merged in a decree. The true test, it appears to us, of the 
application of section 257A is’—is it a judgment debt as to the 
person executing the agreement in the sense that it is binding 
upon him as if he were bound by the decree ? In an ordinary case, 
where A and B are jointly indebted to C, and C obtains a decree 
against and enforces payment of the whole debt from A  alone, 
the decree is not under any circumstances binding upon B ; 
and* 0  cannot execute the decree by bringing to sale B̂ s 
property.' Moreover, if A has satisfied the decree, he can seek 
contribution from'®. But if A  and B happen to be father and 
son in a joint Hindu family, the legal consequences of the decree 
are difierent, provided the decretal debt is of a nature binding, 
accordiog to Hindu law, on the son. In such a case if C execute • 
the decree against A alone, A  cannot seek contribution from B ; 
if 0, execute the decree against the interest of B in the family 
property, B cannot seek contribution from his father A—-and
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I9C4. that because it is iaot a .joint debt of tlie father and the son'
GovTND in the ordinary, sense— but a debt giving rise to a liability

Sakiue\m. specially created by the Hindu kwj according to which^ while
union continues, one coparcener cannot claim contribution from 
another in respect of a single payment. In other wordsj 
the moment there is a decree against the father for a debt not 
-tainted by illegality or immorality^ there is ‘̂‘ a judgment debt ” 
binding on the son also and it is none the less a judgment debt 
because the law of procedure allows the son to question the 
binding character of the debt in a separate suit. Judged by 
this testj the mortgage bond in dispute must be held to be void" 
as against Anandrao alsOj as no sanction of the Court was 
obtained. As against this view, Mr. Patkar has cited Harahehand 
V. Totaram where Jardine and Candy, JJ., lield that whether 
the son was or was not a- coparcener with his father at Hindu 
laWj he not being a party to the suit against his father, the bond 
oj\*whieh the present suit is brought is not void under section 
257A T h a t  decision has not gone into the authorized 
reports and it merely follows, as is explicitly stated in the 
juflgment, the decisions in Mamji v. Mahomed Walli ® and 
Yella Olietti v. Munisami lieddiŜ '̂  But on examination of 
these two latter cases we find that they do not support the 
decision in EaraJuJrand v. Totaram,. Both in Bamfi v. Maliow.ecl 
Walli (2) and Yella Olietti v. M%nisami liediU the father and 
the son were Mahomedaus, there was no question about a 
coparcenary and all that was held was tliat section 257A 
applied only to parties to th e ' decree. The .decision in 
Harahchmd v. Totaram d, being based on a misapprehension 
of the decisions which it follows, we are not bound by it. Wo 
confirm the decree with costs.

Decree confirmed* ,

(1) (1889) P. J. p. S'77. (2) (1889) 13 Bum. 071.
(3) (18S2) G Mad. 101.

392 • THE INDIAN LAW EBPOETS. [VOL. XXVIII.


