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Before Mp. Justice Chanduvsvhur und v, Justice Ao

GOVIND KRISHNA GUJAR (ori¢1¥st  PuLaiNeive), APPELIANT, v,
SAKHARAM NARAYAN AND aNOrHER (UBIGINAL Derexpanys), Res-
POXDENTS,*

Civil Procedure Code (dct XTIV of 1832), seciion 257 4.~~Decree~Sutisfuction
—Sunction of the Cowrt—Hinduw Law—Fathers debis=-Son’s Liubivity to
pay.

The plaintiff obtained o decree against N. for Rs. 370. In sa‘isfaction of
this decree, N. and his son A,, who were living as members of a joint Hindu
family, passed two bonds, the onz for Bs. 251 aul the other for Bs. 92, Buth
the bonds provided for the p:yment of interest and ro sanction of the Cowrt was
obtained to this arrangement :

Held, (1) that the whole agreement was void, as the provision 1eo'ardma~
interest carvied the sum beyond the deeretal amount. The o msideration for
each bond was the piyment of prinei al with interest, and it existed from the
very - ommeneament and formed the basis of the whol: co tract ;

(2) that the bends were void aguinst N, as well ns »gainst A, since N 'uﬂhls
son A. being members of a joint Hindu family the son was us muoh Ligbleas lus
father undur the deoree,

!' ER CURIAM :~* The f1ue test, it nppﬂ'mto us, of the application of sechnn

55 A is—is it a judg nent-debt < to the perion exsenting the agreewent, in the
sense that it is binding upon him as if he waie bound by the deeree.”

TUnder Hindn Law the plons oblization <f asou to ray -his father's debts
exists whether tho father is living or dead. The merys fact that u father is nlive
when the desree azainst him is sonzht to be exsoutel doss nou absolve the son
from his Hab lity anl entitle him to say that satisfuction of the decrec shall not
be obtained by selling his interest in the family proparty. When, howover, the
decretal debt is tain’el by illegal'ty or immorality. the son can contend that the
decree is not hinding upon hum and establish the contention in a separ.te suit,

SECOND APPEAL from the deecision of . 8. Phadnis, Assistant
Judge at Thdna, eontirming the decrce passsd by G. K, Kaule,
Joint Subordinate Judge at Mahsd.

The plaintitf obtained a deeree for Rs. 850 against one Narayan
in Suit No. 1463 of 1886. On the 3vd March, 15857, Narayan
and his son Anandrao, who were living as members of a jolut
Hindu family, s1ti~fied this deeres by passing two wortguge-bonds,
one for Rs. 251 and the other for Rs.9J. The bouds provided
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for interest, No sanction of the Court under section 257A of
the Civil Procedure Code (Act XIV of 1882) was taken to this
arrangement.

In 1902, the plaintiff sued on one of the bonds (for Rs. 99),
and claimcd to recover the amount with interest,

The defendants contended that the bond was void inasmueh ag
10 sanction of the Court was taken under scetion 257A of the
Civil Procedure Code (Act XIV of 1882). .

Tho lower Courts dismissed the snit holding that the bond
sued upor was void under section 267A of the Civil Procedure
Code (Act XTIV of 1882). ’

The plaintiff appealed to the High Counrt.

8. 8. Patkar, for the appellant :—Anandrao, one of the execu-
tants of the mortgage-deed sucd upon, wag not n party to the
decrce and therefore the bond is not void under section 257A of the
Civil Procedure Code (Act XTIV of 1882): sce Kesw v, Geny W
Harakchand v. Tofaram @ ; Ramji Pandu v. Makomed, Walli ® ;
Tella Chetti v, Muuisami Reddi @ 5 Ramjr v. Mahomed ©1 y Adveppa
vo dhimed Sahel.®  The ohjuct of scetion 257A is to proteet
judgment-debtors from undue pressure.  Anandrao not being a
judgment-debtor, the bond is enforceable ab least against
Anandrao. Clanse 3 of the seetion, “the surplus if any shall be
recoverable Ly the judgment-debtor,”” shows that the scetion
applies only to persons who are judgment-debtors. The Lond
though jointly passed by Anandrac and Narayan is for the
purposes of the suit joint and several: seetion 43 of the Indian
Contract Act (IX of 1872). The bond is therefore onforccable
against Anandrao. Secondly, the agreement to pay the principal
in the bond in suit iy separable from the agreement to pay interest
and therefore seetion 2574 wounld not vitiate the agreement to
pay the principul : Bhagehand v. Badhakisan. @

P. P. Ihare, tor the respondent:—Anandrao lived jointly
with his father and therefore the bond is void under section 257A

41y (1808} 23 Bom, £02. @ (1889) 6 Mad, 101,
T(8) (1880 . ¥, p. 87T, B (1880) P, I, p. 90,
() (1886) 18 Bo. 671, () (1891) P, J. p. 40.
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of the Civil Procedure Code (Act XIV of 1882), There cannot
be eontribution between Anandrac and his father. Secondly, a
decree against the father is binding against the son unless the
debt is proved to be for illegal and immoral purpose ; and there-
fope section 257A would apply to a bond passed by the son. The
agreement to pay the principal is not separable from the agree-
ment to pay interest. The bond is not enforceable even against
Anandrao. '

8. 8. Patkar,in veply :—Under section 43 of the Indian Contract
Act (IX of 1872), a joint bond is joint and several. The rule in
King v. Hoare ® and Kendall v. Hamilton ® is no longer appli-
cablein India : Mukammad Askari v, Radhe Ram Singh @ ; Motilal
Bechardass v. Ghellabhat Harivam® 3 Dick v. Dhunje Jaitha, ®
Section 257A. of the Civil Procedure Code (Act XIV of 1882)
must be strictly construed. It applies only to persons who are
parties to the decree. Anandrao not being a party to the decree
the bond is “enforceable against him. It has been held in
Iarakehand. v. Totaram ® that whether the son was or was
not a eo-parcener with his father at Ilindu Law, he not being a
party to the suit against the father, the bond on which the suib
is brought is not void under section 257A. of the Civil Procedure
Code (Aet XIV of 1882). The hond is thercfore enforceable
against Anandrao. .

© OHANDAVARKAR, J.:—This second appeal arises out of a siit
brought by the appellant, Govind Krishna Gujar, to recover a
certain amount on a mortgage-deed executed on the 2nd of Mareh,
1887, by Narayan Bhivrao and his son Anandrac. Both the
exeeutants of the deed having died, the suit was brought against
Sakharam and Sitaram, sons of the deceased Narayan, and against
" Chandyi, widow of the deceased Anandrao, The execution of the
decd and its consideration, and the circumstances which led to
its execution were admitted by the defendants ab the trial before
the Subordinate Judge in whose Court the suib was: filed and

{1) (1844) 18 M, and W, 404 &) (1892) 17 Bom, 6 at p. 11,

(2 (1879) 4 App. Cas, 504. § ) (1901) 25 Bom. 378: 3 Bom, L. B,
(% {1900) 22 A1l 307, 234,

©) (18%0) B. I, p. 37T,
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the only question argued in this second appeal is whether the
deed is void under the second clause of section 257A. of the Code
of Civil Procedure.

That question arises under the following circumstances,

The appellant, Govind Krishna Gujar, obtained a decree
against Narayan for Rs. 350, In satisfuction of that decree hoth
Narayan and his son Anandrao esccuted two bonds, one of which
is the mortgage deed now iu dispute, and is for Rs. 99, and the
other is for Rs. 251, No sanction of the Court was obtained for
such satisfaction, and as the mortgage deed provided for the
payment of interest, both the Courts below have held that it
falls within the class of transactions struck at by the second
paragraph of section 257A of the Code of Civil Procedure.

It was urged before us that the deed in question was not
wholly void but void only as to the agrecment contained in
it to pay interest; that it was valid as to the amount of the
principal mentioned in it, which was not in execess of hut, was
less than the decretal amount. But we think that the promise
to pay the principal and the promise to pay future interest
therecon are part and parcel of one and the samne agreement and
cannot be separated one from the other. The decision in Blag-
chand v. DRadkdisan Mokanlal ™V which was cited in support
of his contention by the learncd pleader for the appellant turned
upon the construction of a bond; where there were two distinet
agrecments, by one of which the exeeutant promised to pay in
sabistaction of a deerce obtained against him a sum which was
not in excess of the decretal amonnt within three months from
the date of the bond; by the other agreement in the bond he
promised to pay interest if the principal should remain unpaid
within the three months, Under those circumstances this
Court held that the agreement to pay interest was conditional
and did not form part of the other absolute agreement to pay
the principal within three months. Such is not the case here,
The consideration for the bond is the payment of the principal
Wwith interest and that econsideration ecxisted from the very
nmencement. As it formed the basis of the whole contract, it.
cannob be sald thub the.agrecmen® to pay interest stands apart

M (1903) 28 Bow. 623 5 Bom. L. B, 672,
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86 as to be separable from the agreement to yvepay the prineipal.
There was in fact no agreement to repay the principal alone.

But the more important question in the case is whether the
deed is void nobt only as against Narayan, against whom the
decree had been obtained, bub also as against his son, Anandrao,
who joined in the execution of the deed. We will first consider
the case as if Narayan and Anandrao were nob father and son and
metmbers of a joint Hindu family. Had Anandrao executed the
deel without Narayaun joining him, the deed would have been
perfectly valid and stood unaffected by the second paragraph of
section 257A, according to the decision of this Court in Kesz v.
Genu.®  Doces the fact, then, that Anandrao joined Narayan in
the execution of the deed make any difference as to his liability ?
We do not think it does. According to section 43 of the Contract
Agt, * when two of more persons make a joint promise, the promisee
may, in the absence of express agreement to the contrary,
compel any one or more of such joint promisors to perform
the whole of the promnise’” There is no express agreement
in the deed before us binding the mortgagee to enforee the
mortgage against both the executants of the mortgage
deed jointly and not severally and we must take it that the

mortgagee is entitled to treat at his option their liabilities as
~ several orjoint., Toother words, having regard to section 43 of the
Contract Aet, we must treat the deed before us as containing an
agreement binding on Anandrao and creating a liability against
him and as eontaining another agreemeiit by Narayan creating
a separate liability as against him. The deed is void as to the
lutter but valid as to the formsr. Because a deed is void as to
one of the parties, it does nob necessarily follow that it is void
as to the rest. For instance, when two persous, one of whom is
sut juris and the other a minor, contract a debt and execute a
bond, it does not follow that because the bond is void as against
the minor, it is void as against the other person also.

The process of reasoning on this point by which the Assistant
Judge, Mr. Phadnis, agreeing with the Subordinate Judge,
has held the deed to be void as to both the ezecutants, is not
quite intelligible. Flo thinkshat the decisionin Kesu v, Genu®

) {1808; 23 Bom, 502
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is inapplicable heve, because “in this bond there is not even
a single cxpression or clause to indicate or suggest that either
of the execntants undertook any several lability irrespective of
the other,”” The deed hefore us is perfectly clear. Narayan and
Anandrao jointly promised to pay the amount and mortgaged their
property. In such a ease, the Contract Act says that it is at the

“option of the mortgagee to trcat the liability as several, unless

there is any express agreement between the parties to treat the
liability as joint and joint only. The avgmnent of the Assistant
Judge that if the mortgagec were alloved to enforce the deed as
against one of the executants, it would “ necessitate qualifying

_the rule about contribution whieh is so absolutely and

peremptorily worded in the section” appears to wus to be
altogether beside the question.” Had Anandrao executed o
separate bond in satisfaction of Narayan’s debt, and had the
decree-holder of Narayan cnforced payment from Anandrao
under the bond, there is no question Anandrao could have sued
to recover the amotmb from Narayan us for money paid for the
latter, What difference can it make in point of law because
Anandrao has not excented a separate agreement but has joined
Narayan in exccuting one? The guestion of contribution arises
between Anandrao and Narayan and is apart from what isstruck
ab by the provisions of section 257A of the Civil Procedure
Code.

But it is further wrged—and that is also the reasoning of
the Assistant Judge~~that as Anandrao was Narayan’s son and as
both formed members of a joint family, it must be inferred that
Anandrao was a judgment-debtor in the decree obtained against
‘Narayan. This raises the question whether Anandrao can be
regerded as having heen a party to the suit as his father Narayan
‘was,  For the purposes of that question we st bear in mind
the facts found in this case by the learned Assistant Judge—mviz.,
“that both the father and the son were Joint, and thaﬁ the decretal
“debt oi: Rsy 350, which subsequently mmerged in the mortcrage
deed tor Bs. 99 and the bond for Rs. 251, beiug not tainted either,
b Ilega.hty or immorality, was bmdmg on the son, Anandmo.
) follows from these facts that after he had obtained his decreq
&gmnst Na.myan, the present plaintiff could bave esecuted it
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against both by bringing to sale the interest of Anandrao as well
as of Narayan in the family property. Anandrao could have, in
thab case, objected to the sale by a separate suit but in such a suit
he would have been defeated and it would have been held that
the decretal debt was binding upon him, and that his interest in
the family property was as much liable to satisty the decree as
his father’s. Im other words, where o decree is obtained against
o Hindu father in a joint family for a debt which it is the pious
obligation, according to Hindu law, of his son who is joint with
- him, to pay, the son is also liable for the purposes of the execu-
tion of the decree against the family property. In this state of
things he is in fact regarded in law as a party to the decree,
though his name is not formally on the record. This is.the
principle to be gathered from the reasoning of the decision of
- the Privy Council in Girdharee Lall v. Kuntoo Dall W where their
Lordships said = 1f the decree was a proper one, the interest
of the sons, as well as the interest of the fathers, in the property,
although it was ancestral, were liable for the payment of the
father’s debts.” That is also the principle of the decisions of
this Court in Umed Hathising v. Goman Bhaiji @ and Jagalbhas
Lalubhai v, Bhukandas Jagjivandas.® 1In the former, following
the latter, Sargent, C, J., held that “it being distinctly established
© by the Privy Council’s decisions that the creditor can attach
and sell the entivety of the estate in execution of a money
‘decres against the father,” the obligation of the son to satisty
his father’s debts “is within the scope of the decree against
the fatber.” No doubt in each of these two cases the father
against whom the decree had been obtained was dead when
execution was sought against the sons; but the ground of the
decision in each case is what we must look to, and that ground
was that, if the decretal debt is not tainted by illegality or
immorality, the sons are within the scope of the decree and ib
can be executed as to them as if they were parties to it. The
law 'is now well established that under the Hindu law, the
pions obligation of a son to pay his father’s debts exists whether
'ithe father is alive or dead. The mere fact that the father is
- L] .
@ (1874) 1 L A. 321 at p. 384 * @ (1895) 20 Bowm, 383 ut p. 388,
"3 (1886) 11 Bom, 87, - ' '
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alive when the decree against him is sought to be executed doeg
not absolve the son from his liability and entitle him to say
that satisfaction of the decree shull not be obtained by seliing
his interest in the family property. The son ecan no doubt
contend that the decrec is not binding upon him and seek to
establish that contention in a separate suit. But such a separate
suit is allowed only on the hypothesis that the decretal debt ig
tainted by illegality or immorality and is, therefore, not binding
upon him, Bub if it is otherwise, the suit fails and its failute
means that he is bound by the decrce, This view is in accord-
ance also with the decision of the Madras High Court in Kunkali
Beari v, Keshava Shanbaga®, where the decision of this Court
in Jayabkai v. Bhukantas® was cited with approval as “an
authority for the view that, as between the father and son, the
father is the representative of his branch of the fami'y, that,
as against the son, he has a disposing power in regard to the
share of the family property belonging to that branch, and thab
the son can only invalidate the sale in execution by showing
that it was on account of an obligation 1o which he was not
subject under Hindu law.” In that case it wag further said:—
“As to the contention that the son was not a party to the suit
or the deeree, the answer is, all the sons can claim is that
not being parties to the sale or execution proceedings, they ought
not to be debarred from trying the fact or the nature of the debf
in & suit of their own, and it will avail them nothing unless they
can prove that the debt was not such ag to justily the sale”’®
TFrom these considerations we think it follows that, though
the decree obtained by the present plaintiff which led to the
execution of the mortgage deed in dispute was furmally againsh
Narayan alone, his son Anandrao must be treated as if he was a
party to it, having regard to the fact that the decretal debt. was
binding upon him and that the decree could have been executed
by a sale of the whole family property including his right, title,
and interest, If, then, Anandrao was substantially, though not
formally, a party to the decres, the mortgage deed execubed by

“him required the sanction of 1;11&",t Court under the second paras

) (1887 13 Mod. 64 at . 68 ) (1888) 11 Bow, 87.
(B (1857) Ibid p. 76
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graph of section 257A of the Code of Civil Proceduve. The
objeet of that section, as was said by this Court in Bank of Bengal
v Vyabhoy Gungji oy, was “to afford some protection to the
parties against unfair arrangements,” and “that object will
be adequately ensured by holding that such agreements cannot be
enforced unless made with the sanctivn of the Court.” That
being the mischief which the Legislature infended to strike at:
and the true reason of the remedy provided, we must construe
the section in such a way as shall suppress the mischief and
advance the remedy. Persons who have nothing to do with &
decree, who are not affected by it and arc in.no way bound by it,
cannot fall within the mischief strnck at by the section. But
the same consideration cannot apply where a person is substan-
tially bound by the decree, though not pro formd a party to it.
In his case, there is as much the fear of being subjected to
illegal pressure as there is in the case of the person who is the
judgment-debtor named in the decree. Tn the case of a total

stravger to the decree, who enters into an agreement for the -

satisfaction of a judgment debt, due from another person, the
agreement cannot be said to be one in satisfaction of “a judg-
ment debt.” As to such stranger, it is a contractual liability
not merged in a decree. The true test, it appears to us, of the
application of section 257A is—is it a judgment debt as to the
person exeeuting the agreement in the sense that it is binding
upon him as if he were bound by the decree ? In an ordinary case,
where A and B are jointly indebted to C, and C obtains a decres

against and enforces payment of the whole debt from A alone,

the deeree is not wuder any circumstances binding upon Bj;
and- C cannot execute the decree by bringing to sale B’s.
property.” Moreover, if A has satisfied the decree, he can seek
contribution from#B, But if A and B happen to be father and
son in a joint Hindu family, the legal consequences of the decree
are different, provided the decretal debt is of a nature binding,

according to Hindu law, on the son. In such a case if C execute -

the decrce against A alone, A cannot seek contribution from B;
if O execnte the decree against the interest of B in the famﬂy
property, B cannot seek contripution from his father A—-—and

) (1891) 16 Bom, 618 at p. 625,
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that because it is bot a joint debt of the father and the son
in the ordinary. sense—but a debt giving rise to a liability
specially created by the Hindu law, according to which, while
union continues, one coparcener cannot claim contribution from
another in respect of a single payment, In other words,
the moment there is a decree against the father for a debt not
“tainted by illegality or immorality, there is “a judgment debt”
binding on the son also and it is none the less “ a judgment debt ™
because the law of procedure allows the son to question the
binding character of the debtin a separate suit. Judged by
this test, the mertgage bond in dispute must be held to be void’
as against Anandrao also, as no sanction of the Court was:
obtained. As against this view, Mr, Patkar has cited Harakeland
v. Lotaram O, where Jardine and Candy, JJ., licld that © whether
the son was or was not a coparcensr with his father at Hindu
law, he not heing a party to the suit against his father, the bond
on,which the present suit is brought is not void under section
257A.>7 That decision has not gone into the authorized
reports and it merely follows, as is explicitly stated in tho
judgment, the decisions in Ramji v. Makomed Walls @ and
Yellﬂwﬁﬁeﬂi v, Munisomi Reddi® But on examination of
these two latter cases we find that they do not support the
decision in Hprakeland v. Totaram. Both in Ramji v, Makomed
Wakli @ and Yella Ohetti v. Munisami Reddi © tho father and
the son were Mahomedans, there was no question about a
coparcenary and all that was held was that scction 257A
applied only to parties to the decrce. The doeision in
Harakchand v, Totaram q, being based on a misapprchension
of the decisions which it follows, we are not hound by it. We
confirm the deeree with costs,

Decree confirmeds .

) (1889) P. J. p. 377. @ (1889) 13 Bom. 7L,
(& (1852) 6 Madl, 101,



