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mortgagor under the colour of a mortgage a diatdnct collateral 
advantage" (see Broad v. Selfe,^ )̂ and Noakes v. Rioê ^̂ ), but 
they, I think, constitute a part of the transaction of mortgage 
entered into between the parties to that deed (Exhibit 28) and 
create a mortgage as defined in section 58 of the Transfer of 
Property Act IV  of 1882 and make the property comprised in 
the deed security for the prior debt on the conditions and terms 
set out in the document.

I therefore concur in the judgments of my learned colleagues 
that the answer to the reference should he in the terms set out 
in the judgment of Mr. Justice Ohandavarkar.
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APPELLATE CIVIL.

B efore  M r. Justice ChandamrJcar and M r. Justice Batty.

SAM AL AND othees (oeigikal Defendants), Appellants, v . BABAJl 
BALTJ JADHAV and anothee (oeiginal PlaintiI'Ps), Ebspondbnts.*

Zis pendens— Mortgage-decree— ExecMtion proceedings— FurcJiase (ht a 
CouTt-mle und&r another decree—Pendency o f  the exeoutio'n proceedings.

On the 16th Febrtiaryj 1883, R. obtained a decree bn a mortgage against B . 
WMle execution proceedings tinder this decree -were pending, a money“decree was 
obtained against B. by another person; and at a Coui't-aalo lield in exeeution. 
thereof, the property was purchased by S. on the ISth December, 1886. 
S. obtained his certificate of sale on the SOth December, 1887s and obtained poases  ̂
sion of the property on the same day. S. subsequently sold the property to tho 
defendants, who came into possession of the property. The execution proceod- 
ings under the moi*tgage-decree terminated in the sale of the property, which, 
was purchased by E. E. obtained his certificate of sale on the 5th September, 
1887, and sold the property to the plaintiffs. The plaintiffs sued to recover posses­
sion from the defendants;

JSeld, that, under the law as it stood before the Transfer of Property Act 
came into force, as the purchase on which the defendants relied took plaoe 
during the pendency of the proeeedings in execution of the mortgage-decree, ifc
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1904, ijvag affected by Us pendens and was tliersfore void as against tia© plaintifis wit© 
Samad P'atGhasers under tho mortgage decree.

*’• Slmjirmi v. WamanO) followed*Babajx,
Second appeal from the decision of -I.E. Modi^ Mrsfc Class 

Subordinate Judge, A. P., at Th^na, reversing the decree passed 
by 0. R. Karkare, Subordinate Judgo of Mahdd.

Suit to recover possession of land.
The lands in suit belonged originally to Balu alias Bhagoji 

Govind Jadhav. He mortgaged them to Raghunath Granesh 
Joshi, Raghunath obtained a decree on his mortgage (in suilj 
ISTo. 6 of 18S3) on the 16th February, 1883. The property was 
sold at a Court-sale on the 25th February, 1887, and was purchas­
ed by the decroe-holder llaghunath himself. The sale certificate 
was issued to Eaghunath on the 5th September, 1887. In 188S, 
Eaghunath sold the lands to the plaiutifls.

While the execution proceedings under the mortgage-decre© 
were pending, the same lauds were sold under a money-decree- 
obtained by a third person against Balu, At this sale Sadashiv 
became the purchaser on the 18th December, 1886. He obtained 
his certificate of sale on the 20th December, 1887, and obtained 
possession, of the lands on the same day. Sadashiv then sold the 
lands to the defendants, who were in possession thereof since the 
date of the sale.

The plaintiffs who were purchasers from Raghunath filed this 
suit to recover possession of the lands from the defendants.

. The Subordinate Judge dismissed their claim j but on appeal, 
their claim was awarded by the l?irst Class Subordinate Judge, 
A . P., who held that the purchase relied on by the defendants 
was affected by Us jJendens and was therefore void.

The defenda-nts appealed to the High Court,

G, K, JPurê /i, for the appellants,

E , G. Go^aji  ̂ for the respondents.

Chandavakkah, J . : — The facts on which the determination of 
fchis second appeal turns are undisputed and are as follows. On 
the ItJth February, 188S, one Baghunafch 0a,n0sh Joshi obtained a
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decree on a mortgage againsi; one Balu alias Bhagoji Jadhav. 1904,.
The decree directed that in default of payment of the mort- sImIl
gage-debt by Balu, the property, which is in dispute now, should Babui
fee sold and the debt realised. In the meantime, while execution 
proceedings under the mortgage-decree were pending, a money- 
decree was obtained against Balu by another person and at a 
Gourt-sale bold in execution thereof the said property was pur­
chased by one Sadashiv Prabhakar on the IStli of December,
1886. Sadashiv obtained his certificate of sale on the 20th of 
December,. 1887, a.nd apparently he obtained possession on that 
date. The defendants claim the property nnder a sale by Sada­
shiv and are in possession. In execution of the mortgage-decree 
the property was brought to sale and purchased with the Court’s 
permission by the decree-holder Kaghunath himself. He obtain­
ed his certificate of sale on the 5th of September, 1887, and sold 
the property to the plaintiffs who have sued to recover possession 
from the defendants.

The rights of the parties, under these undisputed facts of the 
case, have to be determined by the law as it stood before the 1st 
of January, 1893, when the Transfer of Property Act came into 
force in this’ Presidency. I t  is clear from those facts that the 
purchase on which the defendants rely took place during the pen­
dency of the proceedings in execution of the mortgage-decree of 
Eaghunath. , That purchase, therefore, was affected by Us pen­
dens according to the principle of the decision of this Court in 
Shivjiram v.' where Farran, C. J„ and Candy, J., held
that execution proceedings under a mortgage-decree revive Us 
fendens and a purchase made during their pendency .is void and 
cannot affect a purchase under the decree. The same Bench 
followed the decision in Shivjiram v. Waman'̂ '>> in Lope v, 

where they sa id :— The District Judge in this case 
has overlooked the fact that the defendant purchased after the 
plaintiff had obtained a decrce for sale of the mortgaged premises 
and pending execution proceedings to enforce that decree. The 
plaintiff's lis was still 'penchns when the defendant purchased 
(Shivjiram v. Waman̂ Ŝ  ̂ The defendant by purchasing the pro­
perty after the plaintiff’s suit had been instituted could not lessen
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or in any way derogate from the p la in t iffr ig h t  to bring the 
property to sale and confer an absolute right to the property 
upon the purchaser in execution.

These remarks apply on all fours to the present case, where, as 
in the ease of Jjope v. , the defendant claims under a
purchase at a Oourt-sale in execution of a money-decree. Fur­
ther Mivjiram v. Waman̂ ^̂  was followed by another Bench of 
this Court (Parsons and Eanade^ JJ.) in Itacha'ppa NilJianthip'pa v. 
Mangesh Mahadaji SharaffS^̂  We are bound by these decisions 
which apply to the facts of this appeal. W e therefore confirm 
the decree with'costs.

Decree confirmed.

(12 (1898) P. J. p. 38. (2) (1897) 22 Bom. 939,
13) (1898) P. J. p. 386.
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■ B efore M r. Justice Chandavarhar and M r . Justice B atty,

....,1904,, MALUEOHAHD AM AEOHANI) (oEiGiJs'Ai-■Pi.AiNTi.FF), ArPEHiANTj
, MANLLAL KANSHA (original Dei'ENdant), E e sp o itb b n t *

Registration Act ( I I I  o f 1877), sec. 17 (e)—Composition deed— Con- 
mi/ance-^Trustees under the deed.

: The expression‘‘ coHipoBiiion deod” as used in section 17 (e) of the Bogis- 
traiion Act (III of 1877) denotes a transaction entered into hj  a debtor, insol­
vent 01' in embariassed citcnnastances, witli Ws creditors witli the object of 
paying tie latter a eompositioxi upon their claims. Tho deed must in substance 
b© of the nature of a composition, not a convayanee. Honee, Adhere V  debtor 
transfers Ms pi'operty to a creditor or creditors in consideration of his debtŝ  
ie.j-wlierehe parts'with his rights absolutely, the transaction may partake of the 
nattwe of a compodtionj but it is in reality a conveyanoa. It is otherwise where 
■with, the consent of his creditors he pairta with his property in favour of a trustee 
for the purpose of paying the composition upon the claims, and the trustee is 
aaihoi’iaed to deal vith the property for tluiti purpoHo.

A cQmpoeition deed for the benefit of all the creditors, not comprising the 
whole of the property of the judgment»debtor, is not void, if the transaction h

 ̂Second Appeal No. 44S of 1903.


