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B efore Sir 'L> Jenhins, X -O .Z M , C hief Justice, and M r. Jnstioe Batt^.

1904,̂  RAIOHAHD MOTICHAHD (oeiginal Plaxniiejt), Ai>jplicant, v.
January 14. .  NAEAN  BH IKH A (oeiginai. Depish-dant), Opfonbnx.*

CMLFrocedttre Code (Aoi X IV  oflSS^), section 2S7-A—^vuleme Aoi (I of 1872), 
section 92~~lSxecuUoii of decree ~-Agrmnent—Khaia—Deaision on a jjoint mt 
raised the defendant.

It is not open to a Judge to docide a case in dofendant’a favoxii on a point not 
laiaed by liim with the result that if the decision be uplwld it will cast upon 
tho defendant a far higher liability than iJl ho had made tho order which the 
plaintiff had asked for.

In  an execution proceeding the parties arrivod at an agreement in satisfaction 
of th  ̂decree. The agveement was in tho form of a khata. Subseijueiitly the 
plaintiflc brought a suit on the kJiaia and claimed interest on tho amoxxnt in 
suit. A  question having arisen in the suit as to whether the hltata sued on was 
enforceable,

H eld, allowing tho claim for the principal amount only, that if there was an 
agreement to pay interest then either it was a part of the agreement embodied 
in the Jehata, or was a separable agreemont. I f  it was a part of the agreement 
to be embodied in the hhata^ then under section 92 of the Evidence Act (I  of 
1872)) evidence of it was not admissible. I f  it was a separate agreement, then 
it would not vitiate the agreement embodied in the khata, which, apart from 
the separate oral agreement, could not bo open to objection nndor section 257-A 
of the Civil Procedure Code (Act X IV  of 1882).

JB'hago’hm d  v. Badhahisani^) followed.

Application nader the extraordinary jurisdiction (section 622 
of the Civil Procedure Code, Act X IV  of 1S82) against tho 
decision of Mohanrai I)., Subordinate Judge of Bulsar, in the 
Surat District, in Small Cause Suit No. 1338 of 1902.

The plaintifi sued in the Court of the Subordinate Judge of 
Bulsar in his Small Cause Jurisdiction to recover Rs. 102-8-0 due 
on a Mato dated th©* 25fch October  ̂ 1902, The was for 
Bs 101 and Es. 1-8-0 were claimed for interest. The hhata was 
passed by the defendant in satisfaction of a decree in execution 
proceedings and it ran as follows

* Application No, 207 of 1903 under the extraordinary jurisdiction,
0  (ISOa) 28 Bom. 03 j 0 Bom, &  07a.
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Th.0 accounfi of JCanTbi iN'arg.ii BLikha of tKe village of Kalwafla (opened) on 
fclie 9th day of Aso Tad of the (Samvat) year 1958 (25th October, 1902).
Or. Bs. a. p. Dr. ___________Bs. a- p.

Oa the 9th day of Aso Vad(25th  
October, 1903) a decree (beariDg) 
number 784i of 189S was passed in your 
favour against my deceased father 
Bhikha Gowan, for (execution of) which 
Darkhast mimber 779 was preferred. 
Having this day given a kabulat 
in respect of the same for Es, 101, I  
have written and passed this h/iaia in 
jny name. Therefore this day the above- 
mentioned sum of Es. 10 Ij namely, one 
hundred and one, has become payable by 
me to you. By (my) own hands (this 
h/iata is opened). The jfiandwriting of 
Dayabhai Nanabhai; (written) at the 
request of the party.

101 0 0
NaranBhikha; m y  signature; (my) 

own handwriting. I  agree (to pay) the 
■abovementioned snm of rupees one 
htindred and one. M y own handwriting.

101 0 0
The defendant admitted the kkafa as well as the claim.
At the hearing the Subordinate Judge raised an issue :— Ig 

the document in suit enforceable at law ? He found on the 
issue in the negative and dismissed the suit on the following 
grounds :—

Turning then to the merits it is scarcely necessary to point out that the 
present case is governed by the 2nd clause and not the 1st of e'eotion 257-A., 
Civil Procedure Code, and that neither the Bombay nor tlae Madras decision 
quoted for the plaintiff (25 Bombay 252; 26 Madras 19) can thus come into 
play in the present instance.

In  these circumstan-ceg the interest not allowed by the decree being on 
plaiixtifE's own admission chargeable at 9 per cent., per animni. according to 
their theix agreement— vide Exhibit 33,—-of. defendant s admission of this claim 
with interest as preferred in Exhibit 5. I feel that the case is clearly within 
the spirit o? section 257-A , clause 3, Civil Procedure Code, and that the 
necessary sanction having in consequence been prGviousIy refused in the matter, 
vide Exhibit 24, tho present claim based on any such Mwta is doubtless not 
at all sustainable at law : (c/. 27 Bombay 96). It has been said that Exhibit 19, 
the document in suit, does not expvessly provide for interest in writing, bufc 
then it IB enough to note that it is never usual to do so in eagcB of bare

1004

EArOHAND;
Narait.



1904. hliatas of tlie kind originally written out as sncli and that the claim about
" E axchanb"  ill tlio plaint t«aken with the plaintiff’s prior statement, Exhibit 23#

V. and defendant’s present admission, Exhibit 5s about the same is, ill my opinion,
Kahajt. Bufficient to bring the case within the purview of the clause aforesaid— t̂he

attetrpt on the part of the plaintiff since to ■withdraw from that portion of the 
claim or to contradict his own previous admission apart from the permissibility 
of the cause not evidently helping him in the direction indicated, not to say of 
Exliibit 17 rendering tbe agreement void under section 257-A ., clause 1, Civil 
Procedure Code.

The plaintiff preferred an application under the extraordinary 
jurisdiction (section 622 of the Civil Procedure Code, Act X IV  
of 1882), urging infer alia that the Judge acted contrary to law 
in applying the provisions of section 257-A. of the Civil Procedure 
Code and in holding that the Mata in suit was not enforceable 
at law ; that the Judge should have held that the hhaia in suit 
was passed in satisfaction of the decree and did not contravene 
the provisions of section 257-A., clause 2 ;  that the Judge erred in 
rejecting the plaintiff^s claim in face of the defendant's admission 
of the k/iaia and the claim ; that as the Court struck off the 
execution-proceeding on the statement of the parties that the 
decree was satisfied, it should have -been held that the Court’s 
order amounted to sanction and any order in the sahsequent 
proceeding did not affect the plaintiff's right under the khaia j  and 
that the Judge should have held that the alleged stipulation to 
pay interest was a separable agreement which did not invalidate 
the claim in. toio, A  rule nisi having been issued calling on the 
defendant to show cause why the decision of the Subordinate 
Judge should not be set aside,

N. V. Gohhale appeared for the applicant (plaintiff) in support 
of the rule ;— The khata contains no stipulation for the payment 
of interest. It  does not extend the time for the execution of the 
iecree, nor does it provide for the payment of a sum in excess of 
;he decretal amount. On the contrary it provides for the 
payment of a smaller sum. Thus the provisions of section 
257-A. of the Civil Procedure Code are not applicable. We 
bad claimed interest in the plaint according to the usual 
mercantile custom and not on account of any agreement to pay it. 
Further We had even applied to the Court relinquishing the 
ckim foi interest. Suppoing that there was an oral agreement
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to charge interest, tliat part of tlie agTeement is severaHe fi'om 
the written kJiata and may be held to be void, but the kliata raiohani> 
itself which does not provide for interest is, we submit, enforceable. mRAjr.
The ruling in 'BhugcJmnd v. MadhaJcua'if̂ '̂  is on all fours.

K. Desai appeared for the -opponent (defendant) to show 
cause;— The plaintiff admitted vn. Exhibit 23 that there was a'a 
oial agreement to charge interest though he afterwards tried* to 
relinquish his claim for it. The agreement to pay interest would 
make the amount to be pai'd under the greater than, the
decretal amount. The provisions of section 257-A. of the Civil 
Procedure Code are, therefore, applicable.

The agreement to pay interest, though oral, cannot be separat'ed 
from the Mata as it was intended to ran from the date of and 
simultaneously with the khaia^

The object of section 257-A of th^ Civil Procedure Code i-s to 
prevent a judgment-creditor from taking any undue advantage 
over the judgment-debtor and to prevent multiplicity of suits.
This object of the section will be frustrated if parties be allowed 
to intermeddle with the decree of the Court without its sanction 
and the same subject-matter be allowed to be brought before tlie 
Court in different proceedings in different forms : Keera Nema v.
PestonJi '̂^\

J e n k in s , C. J . The Judge on a point not raised by the 
defendant has decided this case in the defendant's favour with 
the result that, if his decision is upheld, it will cast upon the 
defendant a far larger pecuniary*' liability than if he had made 
the order which in these proceedings the plaintiff asks for. W o 
think, however, we can release the defendant from the position 
in which he has thus been placed.

If there was an agreement to pay interest (which we very 
much doubt) then it either was a part of the agreement embodied 
in the JeJtaia, or it was a separate agreement. I f it was a part of 
the agreement to be embodied in the /chata, then under section 92 
o f the Evidence A ct, evidence of it was not admissible. If it was 
B, separate agreement, then on the authority of Bhagehand v, 

it would not vitiate the agreement embodied im

(I) (1903) 23 Bora. G2 ; 5 Bom. h. R, 672, (2) (1898) 22 Bom, m .  
n 352—S
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th
jSTarast.

1904. the Miafa  ̂which apart from this supposed oral agreement would
R a ic i ia n d  not be open to objection under section 257-A of the Civil Procedure

Code.
Woj therefore^ make the rule absolute and pass a decree in the 

plaintiff^s favour for Rs. 101. The plaintiff to get the costs of 
the Court below but not the costs in this Court.

Mule made alsohcte.
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APPELLATE CIVIL.
B efore Sir JL. IT. Jenkins, K,0.1,JE., C hief Justice, and M r . Justice A ston .

1904, SHIYABHAJAN DURGAPRASAD (original Plaintiff), Appjjllakt, v .

Jamrrry 12, SECRETARY o s  STATE bob. IN D IA ;(original Diss'Endant 2), Rss-
--------—  -------;—  P O N D B N T . *

Statute 21 and 22 Viet., c. 106, sections i l ,  d2 and — S ecretary o f  State in  
Council— Negligence o f  C h ief Constable— Suib to recover datnages— “ L ia- 
hilities law fully contracted a-nd incurred  ”— Construction.

In a sxiit instituted against the Secrefcaiy of State in  Council to recover 
damages on accoutib of tlie negligence of a Chief Constable with, respect to 
goods seized, it was contended that the liability of the Secretary of State in 
Council is to be determined with reference to what ■would have been the lia­
bility of the East India Company, were it still in existence,

S e ld , that the suit was not^ maintainable inasmuch as the Chief Constable 
seized the .goods not in obedience to an order of the executive Government but 
in performance of a statutory power vested in him by the Legislature, for tlie 
appointment of the Chief Constable was not made by the Bombay Government, 
but by an officer clothed by the Legislature with power in that behalf; the 
seizure of the goods was not in any sense productive of benefit to the Revenues 
of tbe Bombay Government, nor was it a transaction oxit of which profit could 
be derived and there had been no ratification or adoption of the act.

The term “ Government of India ” in section 42 of the Statute points to its 
beai’ing the moaning, not of the Governor General in Council, but of the superin­
tendence, direction and oonti’ol of the country,

The words of sections 42 and 65 are capable of the construction that the 
feferencQ in them to the East India Company is in case of the earlier section 
to furnish a clue to the character of tbo charge, rather than to the conditions 
which can bring it into being, and in the later section to indicate the mode in 
which the liability may be enf<3x-ced, and not the, oixcumstanoea under which it
m a y  b e  in c u r re d .

Anieal No. 6 o n m


