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APPELLATE CIVIL,

_B{;f‘m.é Sir L. H. denkins, K.C.LE., Chief Justice, and Mr. Justice Batty.

RAICHAND MOTICHAND (onieINal PLAINTIFE), APPLICANT, v.
NARAN BHIKHA (orreiwal Dorexpant), OrroNBNT.H

Civil . Procedure Code (Aot XI. V of 1882), section 257« d—Evidence dot (I of 1802),
section 99—Txecution of decree —Agreement—Khata—Decision on a point not
raised by the defendant.

It is not open to a Judge to decide a case in defendant’s favour on a point not
taised by him with the result that if the decision be upheld it will cast upon
the defendant o far higher liability than if he had made the order which the
plaintiff had asked for.

In an execubion procceding the parties arrived at an agreement in satisfaction
of the decree. The agreement was in the form of & Lhate. Subsequently the
plaintiff brought a suit on the khaée and olaimed interest on the amount in
suit. A question having arisen in the suit ss to whether the ket sued on was
enforcealble,

Held, allowing the claim for the prineipal amount only, that if there was an
agreement to pay interest then either it was a part of the agreement embodied
in the kiata, or was o separable agreement. If 16 wasg a part of the agreement
to be embodied in the Zhate, then under section 92 of the Evidence Act (I of
1872), evidence of it was not admissible. - If it was a separate agreoment, then
it would not vitiate the agreement embodied in the khats, which, apart from
the separate oral agreement, could not be open to objection under section 257-A

. of the Civil Procedure Code (Act XIV of 1882).

Bhagehand v. Badhakisan® followed.

'APpLICATION under the extraordinary . jurisdietion (section 622
of the Civil Procedure Code, Act XIV of 1582) against the
decision of Mohanrai D., Subordinats Judge of Bulsar, in the
Surat Distriet, in Small Causs Suit No. 1338 of 1902,

The plaintiff sued in the Court of the Subordinate Judge of
Bulsar in his Small Cause Jurisdietion to recover Rs. 102-8-0 due
on a Zhate dated the 25th October, 1902. The Ahale was for
R, 101 and Rs. 1-8-0 were claimed for interest. The Ahata was
pas&ed by the defendant in satisfaction of a decree in oxecutmn
cedings and it ran as follows i—

¥ Apmﬁmm No, 207 of 1903 under the extraordinary jurisdiction. |
“©3 (1908) 28 Bom, 62; 5 Bom, L, R 672,
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The account of Kanbi Naran Bhikha of the village of Kalwada (opened) on

the 9th day of Aso Vad of the (Samvat) year 1958 (25th October, 1902).
Cr. Re. & p. Dr Rs. a. p
On the 9th day of Aso Vad (25th

October, 1902) a decres  (bearing) .

number 784 of 1898 was passed in your
favour against my deceased father
Bhikha Gowsan, for (execution of) which
Darkhast number 779 was preferred.

Having this day given a kabulat .

in respect of the same for Rs. 101, I
have written and passed this khete in
myuname. Therefore this day the above-
mentioned sum of Rs. 101, namely, one
hundred and one, has become payable by
me to you. By (my) own hands (this
khata is oponed). The handwriting of
Dayabhai Napabhai; (written) ab the
vequast of the party.
101 0 0O
Naran Bhikha; my sigoature; (my)
own handwriting. T agree (to pay) the
-abovementioned sum of rupees ome
hundred and one, My own handwriting,
0l 0 0

The defendant admitted the Zhata as well as the elaim,

At the hearing the Subordinate Judge raised an issue w—Ig
the document in suit enforceable at law? He found on the
issue in the negative and dismissed the suit on the following
grounds

Turning then to the merits it is scarcely necessary to point out that the
present case is governed by the 2nd clause and not the Ist of geotion 257-A.,
Civil Procedure Code, and that neither the Bombay nor the Madras decision
quoted for the plaintiff (25 Bombay 252; 26 Madras 19) can thus come into
play in the present instance.

In these circumstances the interest not allowed Ly the decree being on

plaintift’s own admission chargeable at 9 per cent. per annum aceording to

their then agreement—wvide Bxhibit 283,—¢f. defendent’s admission of this claim
with interest as preferred in Exhibib 5, T feel that the case is clearly within
the spirit of secetion 257-A, clause 2, Civil Procedure Code, and that the
necessary sanction having in consequence Deen previously refused in the matter,
vide Bxhibit 24, the present claim Dbased on any such Zhata Is doudtless not
at all sustainable ablaw : (¢f. 27 Bombay 96). It has been said that Exhibit 19,
the document in suit, does not expressly provide for intevest in writing, bus
then it is enonghto note that it is rever wsualto do so in eases of hare
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Fhatas of the kind originally written out ag such and that the elaim about °
interest in the plaint taken with the plaintiff’s prior statement, Exhibit 23,
and defendant’s present admission, Bxhibit §, aboub the same is, in my opinion,
gufficient to bring the case within the purview of the clause aforesaid—the
atterr pt on the part of the plaintiff since to withdraw from that portion of the
olaim or to contradict his own previous admission apart frora the permissibility
of the cause not evidently helping him in the direction indicated, not to say of
Exhibit 17 vendering the agreement void under section 257-A., clange 1, Civil
Procedure Code.

The plaintiff preferred an application under the extraordinary
jurisdiétion (section 622 of the Civil Procedure Code, Act XIV
of 1882), urging snfer alia that the Judge acted contrary to law -
in applying the provisions of section 257-A. of the Civil Procedure
Code and in holding that the Z4afa in suit was not enforceable
at law ; that the Judge should have held that the Ziafz in suit
was passed in satisfaction of the decree and did not contravene
the provisions of section 257-A., elause 2 ; that the Judge erred in
rejecting the plaintiff’s claim in face of the defendant’s a,dmzssmn
of the Zhafe and the claim; that as the Court struck off the
execution-proceeding on the statement of the parties that the
decree was satisfied, it should have bheen held that the Court’s
order amounted to ganction and auny order in the subsequent
proceeding did not affect the plaintiff’s right under the £kata ; and
that the Judge should have held that the alleged stipulation to
pay interest was a separable agreement which did not invalidate

_the claim iz folo. A rulenis: having been issued calling on the

defendant to show cause why the decision of the Subordinate
Judge should not be set aside,

N. V. Gokkale appeared for the applicant (plaintiff) in support
of the rule :—The Zkats containg no stipulation for the payment
of interest. It does not extend the time for the execution of the
lecree, nor does it provide for the payment of a sum in excess of
‘he decretal amount, On the contrary it provides for the
oayment of a smaller sum. Thus the provisions of section
257«A, of the Civil Procedure Code are not applicable. We
bad. claimed interest in the plaint according to - the usual
ntile custorn and not on account of any agreement to pay it.
we had even applied to the Court relinquishing the
“inberest, Suppoing that there was an oral agreement
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to charge interest, that part of the agreement is severable from
the written khafa and may be held to be void, but the #iata
itself which does not provide for interest is, we submit, enforceable.
The ruling in Bhagchand v. RBadkakisan® is on all fours.

N. K. Desai appeared for the opponent {defendant) to show
cause :—The plaintiff admitted tn Fxhibit 23 that there was an
oral agreement to charge interest though he afterwards tried to
relinquish his claim for it. The agreement to pay interest would
make the amount to be paid under the Zkate greater than the
decretal amount. The provisions of section 257«A. of the Civil
Procedure Code are, therefore, applicable,

The agreement te pay interest, though aral, cannot be separated
from the Zkata as it was intended to run from the date of and
simultaneously with the ZZata.

The object of section 287«~A of the Civil Procedure Code is to
prevent a judgment-creditor from taking any undue advantage
over the judgment-debtor ard to prevent multiplicity of suits.
This object of the section will be frustrated if parties be allowed
to intermeddle with the deeree of the Court without its sanction
and the same subject-matter be allowed to be brought before the

Court in different proceedings in different forms : Heera Newmas v.
Pestonjs ™,

Jenkins, C.J.:—The Judge on a point not raised by the
defendant has decided this case in the defendant’s favour with
the result that, if his decision is upheld, it will cast upon the
defendant a far larger pecuniary’liability than if he had made
the order which in these proceedings the plaintiff asks for, We
think, however, we can release the defendant from the position
in which he has thus been placed.

[f there was an agreement to pay interest (which we very
much doubt) then it either was a part of the agreement embodied
in the khata, or it was a separate agreement, If it was a part of
the agreement to be embodied in the ZZafa, then under section 92
of the Bvidence Ach, evidence of it was not admissible. If it was
a separate agreement, then on the authority of Bhagckand v.
Radkakisan,® it would not vitiate the agreement embodied in

(1) (1903) 23 Boms 62; & Bom, L. R, 672. @ (1898) 22 Bowm, 693,
R 8522
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the Zhata, which apart from this supposed oral agreement would
not be open to objection under section 257-A. of the Civil Procedure
Code.

We, therefore, make the rule absolute and pass o decree in the
plaintift’s favour for Rs. 101. The plaintiff to get the costy of
the Court below but not the costs in this Court. :

Rule made absolute.

APPELLATE CIVIL,

]

Before Sir L. H. Jenkins, K.O.LE., Clicf Justice, and My. Justice Aston.

SHIVABHAJAN DURGAPRASAD (0on16INaL PLAINTIFF), APPRLLANT, 2.
SECRETARY or STATE xor INDIA:; (ORIGINAL DyrENDANT 2), REs-
PONDENT.®

Statute 21-and 22 Vict, ¢ 106, sections 41, 42 and 65—8Secretary of State in
‘Couneil—Negligence of Chigf Constable—Suit to recover damages—* Lia-
bilities lawfully contracted and incurred "—Construction.

In a auit instituted ageinst the Secrebory of State in Council to recover
dlamages on account of the negligence of a Chief Constable with respect to
goods seized, it 'was contended that the Hability of the Secretary of State in
Counecil is to be determined with roference to what would have been the lia-
bility of the East India Company, were it still in existence,

Held, that the suit was not; maintainable inasmuch ag the Chief Constable
seized the goods mot in obedience to an order of the exceutive Government but
in performance of a. statutory power vested in him by the Legislature, for the
appointment of the Chief Constable was not made by the Bombay Government,
but by an officer clothed by the Legislaturo with power in that hehalf; the
seizure of the goods was not in any sense productive of beneflt to the Revenues
of the Bombay Government, nor was it a transaction out of which profit conld

Do derived and there had been no ratification or adoption of the aet.

The term “ Government of India" in section 42 of the Statute points to its
bearing the moaning, not of the Governor General in Couneil, but of the superin-
tendence, direction and sontrel of the country. ,

The words of seetions 42 and 65 are capable of the comstruction that tha
referenco in them to the Hast India Company is in case of the earlier section
to fornish a clue to the charactor of the charge, rather than to the conditions

‘which oan bring it into being, and in the later section to indicate the mode in

h the liability may be enforced, and not the eircumgtances under which it

‘thay bed mcurre:].

* A})Imzﬂ No. 8 of 1908,



