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Befora Sh' L . I I . Jenldns, K -G .LE., Chiej^ Justice, and M r. Hustice Aston.

D H ANJIBH AI QISDHA-EBHAI (oBiaiNAL Pi.aintifs'), AI’EI.ICA1̂ ;x v. 1903.
M A TO U EB H AI G H ELABH AI (oeigiital DEFEHDAm’ 4), Opponent;’'' J}ecemier lS,

Civil P rocedure Gode Uict 2 H Y  oflS8'2), seotlons 520,521 and S S S -A rh itm -
tm i—-Aviard—̂ Allegations against the a im rS -'B e fu m l to Jih the
Objections must ho pvoved to the satisfaction o f  the Court,

It is not sufficient merely to allege a cause or ground against the filing 
of an a'ward sxicli as is indicated in sections 520 and 521 of tlie Civil Procedure 
Ooclo (Act X IV  of 1883), but tlie cause or tlie ground must also be proved to tlie 
satisfaction of tlie Court:

DandeJcar v. D andehars followed; Venlcatesh Khm ido  v. C ham ps  
gm d a  (2) and Tejptir v. Mahomed Jamal i )̂ distinguiished.

AppliOATIOK under the extraordinary jurisdiction (section 622 
of t"he Civil Procedure Code  ̂ Act X IV  of 1882) against tlie 
decision of Lallubhai P. Parekli, First Class Subordinate Judge 
of Surat,

Suit to obtain a decree in terms of an award.
The plaintiff sued to have the award made by the arbitrators 

appointed by parties without the intervention of the Court filed 
and to obtain a decree thereon alleging that there were disputes 
.between the parties regarding houses, lands, etc.; that with a view 
to have them settled they appointed certain arbitrators on the 
13th July, 1899 ; that the arbitrators gave their award the next 
day, and that the plaintiffs were entitled to have the award filed 
and to obtain a decree in its terms.

Defendants 1, 2, 3 and 5 were absent.
Defendant 4 contended inter alia that the plaintiff’s application 

did not satisfy the requirements of the Ci\'il Procedure Code; 
that the award was indefinite and incomplete; that it was in­
capable of execution j that it was made without hearing him and 
without taking his evidence; that two of the arbitrators did not 
act honestly, and that the award was illegal and could not be 
filed under section 525 of the Civil Procedure Code.

* Applicalioull^o, 25S of 1902 under tlio extiaoriinai'y furisdicfeion. 
a) (1S82J 6 Bom. 663. (2) (1892  ̂ 17 Bom. 674.

(3) (XS96) 20 Bom, 596,
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1903.

BhAwibhai
GiaPHABBHAl

V.
MATHtJUBUW

GHEiABH'AI.

T l i G  Subordinate Judge raised tlic following istiuews—
1. Is tlic jwai'tl sought to bo cunvcrted hito a docroo legal tiud valid Uiidor 

tlic Civil Pi’oceduro Code P •
2. Is tlie award iiidermito and imperjccct uud thiiH inoiipable ol; onforcomeiitr ? 
i>. Does tlio defendant 4 sliow any comtpt luotiA’c or sprbe ou tlio part of flio

arbitrators P
4. Was defondant 4’s submission obtained oondiilouiilly iind is tlio awaxd 

void fox noi\-f\iiaimont o£ tlve couditiou ?
0. Can. the plaintiff’s prayer be gvantcd P

The Subordinate Judge found on issue JN o. 5 in the negativ'c 
and di.ymissed the suit without recording findings on the other 
issues for the following reasons

Tlio award, Exliibit 24, sought to bo filod appotU’H to be iudefinite. *  9
Tlie award uowlicre says that tho parties wore lii.'!,U'd Ijy tlio arbitrators before 

it Ŷa8 made.

PlalntifE Dhanji say« {vide Exhibit 20) that ho had no (ILspute regarding the 
kuds disposed, of bj  ̂Narotam by his will and yet tlio arbitrators appear to have 
awai'dod part of the lands to the plaintiir.

Arbitrator liaising Bays {vide Exhibit 21) that no evidonoo was taken by him 
and the other arbitrators before making tho award. It appears that none of th.) 
patties except the plaintiflc and dofoudanfc Jhavor were called and hoard by tlio 
arbitrators Exhibit 31). They did nut oven care to inqxilro whoro the other 
parties were. Arbitrator KasHuath (.Exhibit 22) says i.hat Dhanjl, plaintiff^ 
was fir.'st called and then J havar was called and heard each in the absence of tho 
oilier, and that no cvideiioo regarding tho adoption wa« iakon by them.

Hearing one of the parbica in the ab«onco of the other is a broach of tbty  on 
the part of the arbitrator.*?. It therefore entitlotj dcfaudant No. 4 to h-ave tho 
award sot aside: I, L. R. 18 Bom. 299.

The objections raised by the defendant rej^ardinjf i lv ifa c lim  and validity of 
tho award are not nioroly frivoloiw or colourable. I have, therefore, no 
jurisdiction to deal with thoin. I  therefore rc.Crain from deciding tho iirst four 
issues of this ea«e L L. R. 30 Bom. 590). I must, tiiorofore, rofor the 
parties to a regular suit,

111 I. I j. K. 17 Bom. 674 it was lield that whore the objcotiouB takon by the 
defendant are not obvio\isly uufoimded the award cannot be lilod,

The plaintiff applied under the extx’aordi.uary jurisdiction 
(section 622 of tho Civil Procedure Coch  ̂ Act X IY  of 1882) 
uigmg that the Court errod in not exercising the jurisdiction 
vestud in it hy la w ; that it did not properly understand the scope 
df tho inquiry? fEdyided for by sections 525 and 526 of the Civil
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Procedure Code ; that WiQfachm of tlie reference to arbitration 
being admitted the Court was wrong in withholding the exercise 
of its jurisdiction ; that the mere circumstance that the objectioiis 
raised by the defendant were not on the face of them frivolous 
and colourable did not deprive the Court of its jurisdiction unless 
they were proved to be substantial and proper; that the view 
taken by the Court was erroneous and it was wrong in not 
recording its findings on the first four issues  ̂ and that it erred 
in referring the parties to a regular suit instead of filing the 
award. A  rule nisi having been issued calling on the defendants 
to show cause why the order of the Subordinate Judge should not 
be set aside;

MarTcmid N. MeJiki appeared for the applicant (plaintiif) in 
support of the rule :--W e  applied for the filing of the award 
under section 526 of the Civil Procedure Code, but the Judge 
refused to do so on the ground,, thatj, as the defendant raised 
several objections against the faetim  and . the* validity of tho 
award, he had no jurisdiction to entertain and dispose of the 
application on the merits. The Judge relied on"the decisions in 
Feukatesh KItando v. Vhanapgavda'̂ '̂̂ y Tejptif v. Maho7?ied J 
and without giving any finding on the first four issues referred 
the parties to a civil suit. Section 521 of the Civil Procedure 
■Code lays down three requisites against filing an award, and if 
those three requisites are absent  ̂ the Court cannot refuse 
jurisdiction. In the present case the factum of arbitration is not 
disputed, so tho cases referred to by the judge do not apply. We 
rely on Amrit Bam v. Basrat } Mahomed Wahichddin v
llajeiman Surjan llaob v. Bhikmi Cl, S. Jones v.

' II. LedgardA^’> The view taken by the Judge is erroneous. Ho 
should have entertained our application and gone into the merits, 
The objections urged against the filing of the award are such as 
are contemplated by sections 520 and 521 of the Civil Procedure 
Code and they have not at all been proved. The Judge should 
have taken evidence and recorded findings on the other issues.

ISOS,

l)HAI?JrE,3JAI
Gikdhaubitai

MATntrEBHAI
GheiIbhai,

(1) (1892) 17 Bom. 674.
(3) (1S95) 20 Bom. 596.
(3) (ised') 17 All. 21.

(« (1898) 2S Ofil. 757.

(5) (1893) 21 Cal. 2134 
(ti) (18S0) 8 All. m .



1903. Knslmalal M. Jhavori appeared for the opponent (defendant 4)
PHANjmut to show cause :--"Wc havo shown all the grounds mentioned in
GiiiDnAMiiAi 5 2 0  and 521 of the Civil ProcGdiire Code. The Judge.
MAnruHuiux ha.s. as a matter of fact, i'onnd on all the issues, thoiinjh he hasChiE:r.AUHA.T.  ̂  ̂ ^

not recorded distinct findings on them and it was not necessary 
for him to do so, A mere allegation that Buch grounds as are 
mentioned in sections 530 and 521 exist is quite sufficient to 
preclude the Court iTom making au inquiry ; Veiihdesli Kliando 
V. GlmnapffavdaS'̂ '̂  But in the present case there is something 
more than mere allegations. The arbitrators and parties were 
esavwined, We disputed the faciuni and the validity of the 
awardj, therefore the Judge \Ya=i right in referring the parties to 
a Civil Suit: Tejpur v. Mahomed JamaÛ '̂  ; Dandekar v. Dande- 
Jcars

Mclita in reply.

Jenkins^ 0. J.— The present applicatiou arises out of a refusal 
hy the First Class Subordinate Judge of Surat to file an award 
ujidcr section 520 of the Civil Procedure Code. It is conceded 
that there was a svibiuission and an award, and that the applicant 
was interested ia the award; but tlio Subordinate Judge 
declined to :(ile the award because ho conceived himself to bo 
bound by the decisions in TenlcaUsh Khando v. Chanapgavdâ '̂ '* 
and Tejpur v, Mahomed J a m a l ,for ho took the results of those 
decisions to bo that/ if to an applicatiou for the filing of an 
award any substantial grounds of objection arc brouglit in̂  then 
the Court has no }urisdiction to entertain and dispose of the 
application on its merits.

There is an impression that the view of the Bombay High 
Court is diametrically opposed to that of the other CourtSj but 
wo think that this exaggerates the dilferonec that really exists.
’ Tho objections against the filing of an award may fall under 
two heads: those indicated in sections 520 and 521 of the Code 
of Civil Procedure and those which do not fall within the 

V descriptions of those sections,

2D0 , THE INDIAN LA.W ElOPOHTS. [VOL. X X T III,

0) (3) (1896) £OBom. 593.
„ iarciss^eBora.eos.
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)Section 526 provides that i£ no ground such as is mentioned or 
refei'red to in section 520 or 521 be shown against the awards 
the Court shall order it to be filed and such award shall then 
take eftect as an award made under the provisions of this 
chapter; and it has been decided in BandeJmr v. DandeJcars '̂'̂ 
that under the corresponding sections of Act X  of lS77j it did not 
suffice merely to allege a cause or ground against the award such 
as is indicated in the sections 520 and 521 of the present Code, 
but that the cause or the ground must also be proved to the 
satisfaction of the Court.

The cases cited in support of the view that the mere allegation 
of a cause or ground suspends the power of the Court to act 
under section 525 are Saraal Nathu v. Jaisluinlcar Balsuhram̂ '̂̂ l 
UirjihJiai v.Jamseiji Venhaiesh Khando v. Chanafgavda' -̂^\ and 
Tejpur v. Mahomed ; but Sir Charles Sargent in VeJialesJi
Klumdo Y. Ghanapffavdd-̂  ̂ Mid Sir Charles Farran in Tejpn-v v.. 
Mahomed JamaÛ  ̂are carefal to point out that the case of Daude&ar 
V. Dandehny8̂^̂ is in no way touched by their decisions, and the 
result of these cases appears to us to be that the Bombay High 
Court is in accord with the others-where the cause alleged is one 
under section 520 or 5 2 and that it differs from them only in 
declining to hold that objections other than those can be made 
the subject of investigation and determination in a proceeding 
under chapter 37 of the Code of Civil Procedure.

In this case we have nothing to do with the''latter class of 
objections, because it is clear that the objections urged against 
the filing of the award fall under sections 520 and 621 of the 
Civil Procedure Code. We therefore think' that the learned 
Judge was in error and failed to exorcise the jurisdiction which 
was vested in him when he declined to investigate and determine 
the merits of the grounds urged against the filing of the award. 
We accordingly make the rule absolutoj set aside the order of the 
Subordinate Judge, and remand the case to the Lower Court for 
a decision on the merits.

Costs of this rule will be costs in the application.
Buie made alsolute*

1903.

D}lANJI3HiT
Gihihuebhai

T,

GaEr-ABHAr,

Cl) (18S2) 6 Bom. 003.
(3) (1884.) 9 Bom. 254

(5) (1896) 20 Eom. 596.

(3) (1S90) P. J. p. 250.
(-1) (1893) 17 Bom. 071'.


