
Lower Court and Lear Ms own. The plaintiti' slioiild pay to 190S.
defendants S to 6 one set of their costs in the Lower Court. No AnMEBBH4i
order as to defendants S to 6’s costs in this Court. ’Enlmi

Decree anmichd, - EDtrwx.
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APPELLATE CIVIL.

Before Mr. Justice Chandavarhar ancl Mr, Justice Jdcoh.
DAUDBHAI M USABHAI (obigikjiL Opponent), Atpeliant, d.

E M N A B A I (oeigina'l Applicant), Eespondeni.* Sepfemler.

Zim itation A c i  { X V  o f  1877), sections 5, M —A p p sa l— D ela^— Szcuse-~ ‘ 'I'me 
taken, up m  frosecuting an appeal in a toronff Court— SuffLcisnt cause.

In a suit for parfcition, the High Coui'fc on regular appeal passed a decree on 
tlie 28tli ^ebvuai'v, 1898. E. -who Avas a party to tlie proceedings, applied to tlis 
Subordinate Judge on tlie 16th February, 1901, to execute tlia decree. D,j wlid 
was also a pai;ty fco tie suit, opposed the application on the ground that it vras 
time-harred. On the 4fch March, 1903, the Subordiuate Judge held the applicap­
tion to be presented withia time. D. appealed to the District Court on the 20th 
March, 1902 ; but that Court on the 28 th January, 1903, upheld the order passed 
by the Subordinate Judge. Against this decision D. preferred a second appeal 
to the High Court on the 17th April, 1903, on the ground that the District 
Court should have held that it had no jurisdiction to entertain the appeal. Ou 
the 23rd June, 1903, the High Court held that the District Judge had no juris­
diction to entertain the appsal and directed him to return the appeal to 
D, for presentation to the proper Court. The appe.d was accordingl}’" returned on 
the llth  July, 1903, to D ., who filedit in the High Courton the 17th July, 1903.
At the hearing a preliminary objection was raised that the appeal was presented 
beyond time and that the delay could not be excused :~-“ 

jETeZd, thab, the appeal was presented beyond time; and that, no sufficient 
causa for not filing the appeal before April, 1903, having been shown, the delay 
in presenting it could not be excused \inder section 5 of the Limitation Act (X V  
of 1877).

Appeal from the decision of B. S. Joshi, First Class Sub­
ordinate Jndge at Snrat.

One Ismail brought a suit for partition against several persons, 
of whom Daudbhai (the appellant) was defendant No. 8 and 
Emnabai (the respondent) was defendant No. 5. In this litiga­
tion a final decree was passed by the High Court (First Appeal 
Ko* 118 of 1896) on the 28th February, 1898.

I'irst Appeal ITo. lOS of 1903.
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Emstabai.

EmnaLai then, on the IGtk February, 1901; applied to execute 
this decree in so far as it awarded her relief. This application 
was opposed by Daudbhaij who contended that it was time- 
barred } since Emnabai having only been joined as a pro forma 
respondent to the appeal in the 'H igh Court (F. A. No, 118 of 
1896), she should have applied within three years of the date of 
the'decree passed by the Subordinate Judge.

The Subordinate Judge held EinnabafN application to be pre­
sented within time, and on the 4th March, 1902, he granted the 
prayers contained in the application ; and passed on the 21st 
March, 1902, an order as to costs.

On the 20th March, 1902, the opponent Baudbhai appealed to 
the District Court, for though the claim in the original suit was . 
over Es. 6^000, the value of the properby to which the applica-; 
tion for execution related was Rs. 25 only.

On the 28th January, 1903, the District Judge coirtlrmed the 
order of the Subordinate Judge and dismissed the appeal .with 
costs.

Against this deeiBxon the opponent appealed to the High Court 
on the 17th April, 1903 (S. A, No. 219 of 1903).

On the 23rd June, 1908, the High Court held that the District 
Judge had no jurisdiction to entertain the appeal, and directed 
him to return the appeal to the opponent for being presented to 
the proper Court.

'Ihe District Judge accordingly direeted, on the l lt l i  July, 1908, 
the return of petition of appeal to the appellant.

On the 17th July, 1903, the present appeal was filed in the 
High Court.

On the 14th August^ 1908, J a c o b / e x c u s c d  delay, ' ‘ having 
regard to section 14 of the Limitation Act^ subject to respondent’s 
right to object.

When the appeal came on for hearing before Chandavarkar 
and Jacob, JJ., the respondent’s pleader raised a preliminary ob« 
jection that the appeal was time-baiTed and the delay could not 
be excused.

M. K  MeJiia, for the r e s p o n d e n t W e  submit that the appeal 
is beyond time. The appellant was a respondent in the High 
Court Appeal (F* Av^K  ̂ 118 of 1896); and so ho ought to have
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known that an appeal against an order in execution proceedings lay 
to the High Gonrt and not to the District Court. He came to know 
that at least on the 17th April, 1903  ̂ when the memorandum of 
appeal in S. A. No. 219 of 1903 was filed in the High Court. He 
ought to have then filed a first . appeal from the decree of the 
Subordinate Judge instead of waiting for the disposal of the 
second appeal, because the decree of the District Court having 
heen passed without jurisdiction was a nullity.

Section 14 of the Limitation Act (X V  of 1577) does not apply 
to appeals. Delay in filing an appeal can be excused under section
5 of the Act. W e rely on Balamm v. Sham Smider^̂ ;̂ Jag Lai 
V, Mar Narain and Eawjiioan Mai v. CJiand MaÛ K I f
there is a lond jiAe mistake^ delay can be excused. In this case 
the appellant came to know that the appeal lay direct to the High 
Court at least in April, 1903. Still he did not immediately file 
an appeal He ought in no event to have waited till the disposal 
of the second appeal.

Q.'K, PareJcJi, for the respondent,— There was a lond fide mis­
take on the part of the appellant and so the delay ought to be 
excused. W e could not file a first- appeal to the High Court as 
long as the decree of the District Judge was not set aside, and the 
decree of the Subordinate Judge was merged.in the decree of the 
District Court.

ChandavaeKar, J.— As regards the preliminary point, we must 
allow Mr. Mehta's contention that the appeal is beyond time. 
There has been no sufficient cause for not filing the appeal before 
Aptil, 1903, The appeal lay direct to this Court and the appellant 
knew that at least in April, 1903. Nevertheless he filed a second 
appeal instead of at once appealing from the Subordinate Judge’s 
decree to this Court and getting the delay excused. There is no 
sufficient cause under section 5 of the Limitation Act to justify 
us in excusing the delay.

We must, therefore, dismiss this appeal with costs.

Apjpeal dismissed*

1903.

DATTTOHAt 
M u sabh ai , 

. V, 
EMiTABAI*

(1) (1890) 23 Cal, 526. , .(s) (1888) 10 All. 524.
f3) (18S8) 10 All. 587.


