
190S. The whole question resolves itself into this; in the former suit
~BABAariRAo Laxmandas was held not to have established private and personal
tiXMiTOAB. ownership in himself.

In this suit he is merely the appointed machinery whereby 
the rights o£ the math to possession are being enforced, and no 
order has been made respecting that possession. Apart, therefore, 
from the question whether it can bo said that the plaintiff was 
boimd l>y any order respecting possession it is apparent that the 
two positions are essentially distinct and in no way inter­
dependent. I  need liardly point out tliat an order in a. Mdmlat- 
dar’s suit does not give rise to the bar to which explanation II  
of section 13, Civil Procedure Code  ̂ relates.

The eonsiderations which I  liave applied to article 47 would be 
equally applicable to section 21 of t]io Martdatddrs’ Act.

It has been suggested that the ease should go back for determin", 
ation of the question whether Lax;inan.das is the manager of 
the math, but in our ophiioii that point has been sufficiently 
detennined for the purposes of tins suit l>y the Ijower Courts.

■For these reasons I  think, the de(;rct.! slu,nild l)e eontirmed with 
eosts; and as my colloagiios agree in this conclusion tliat will be 
the decree of the Court.

O h a n b a v a h k a h  and JAnoB^ JJ.-—W o concur,
Dt êreo e07ifirmeil>
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Jiefare Mr, JiM w Qkandmm'Jsur and Jfr. Justice Jucoh,

1903. AHMEDBHAI 'Vai-ab I-IABIBBHAI (oiuoinal T)i5ii’,EH'DAX̂ Tfi 3 I'o (>),_ Afpet,- 
»• S'BASUI EDULJIRAMBOAT (oeiuikai.Pi.AiK'i'tw'),, Respcjhi)-

■EOT,*''

M alioioiis p'osecuU on'^Partm r mid fm n~-IA ahilU ij o f  firm  fo r  torts o f  m e  
’partner-^Indidm eni m iia in in g  woeval almrgcs v>lioreif f o r  simo thore h) 
and f o r  others there is w i ,  prohahk mv,‘SC>~^Bea8oimhh and fw lm U o  
Oircumstances o f  suspicion— ^rasecniion, commencement o f

,̂*Fh'st Appeal Ko, 3? ,cf ,19U3*
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A niaHcfoiispro^cautioii by tlie maTiagiug partner c,i' a firm does not reKdtrtba 
otlier members of the lirm liable in damages, unless it is shown that the firm 
TOS ill some way or other concerned in the proasctition and had instigated it.

Where a person prefers an mdiotment containing several charges, whereof for 
some thera is, and for others there is not, probable cause, he becomes liabl® for 
preferring that indictment ivifchout reasonable and probable cause.

■ MeeH V. Tat/loA'̂ 'j followed.
Mere cirenmstances of suspicion cannot be relied on as evidenoe of reasonable 

and probable cause as a defeuco to an action for malicious prosecution.
B u ssty . followed.
A  prosecution commences when a complaint is made. Ifc is not neeessaiy, in 

order to maintain an action for malicionsT prosecution, that the charge was 
acted upon by the Magistrate; it is enough if the charge was made io  the 
Magistrate with a view of inducing him to entertain it.

A p p eal from the decision of A . G-. Bliave^ First Class Subordin­
ate Judge at Sliolapur.

Suit for damages for malicious prosecution.
Plaintiff was in the employ of defendants 2 —6_, as an Bogiflecr 

and Manager of tlie Alimedbhai Habibbliai Ginning and Pressing 
i'aetory at Bagalkot from November, 1894, to the 81st March^ 1898.

Defendant S was the managing partner of the firm consisting 
of defendants 2— 6 ) and he managed the fiactory at Bagalkot.

Plaintiff did not pull on well with defendant 2 ; and so after a 
long correspondence with his employers, he resigned his post on 
the 31 st March, 1898. The defendants 2 to Q, thereupon appointed 
defendant 1 on the 13th Aprils 1898, to look after the management 
of the factory; and he continued to work under the directions 
of defendant 2, the managing partner.

The plaintiff on resigning his post came to Bombay and as he 
was not able to recover arrears of pay from defendants 2— 6̂, he 
filed a suit against them to recover the arrears  ̂ in the Gourt of 
Small Causes at Bombay. On the 4th June, 189 8j a decree for 
Bs, 575 was passed in his favour.

Meanwhile^ defendant 1 acting under instructions from defend­
ant 2, filedj on the 26th December^ 1898, a complaint in the First 
Class Magistrate's Court at Bdgalkot. The. burden of the com' 
plaint was that the plaintiff had falsely entered on the debit side 
of the factory account book an item of Rs. 10 under date the 11th

I£)03.

AniissnnHAi 
9» ■ ;

FBAsrJx: 
Enniijr*

(1) (1812) 4 Taun. 61P. (3) (1861) SOL. J .E x .75,
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June, 1897, for purchasing signary or nut coals, and that Ils, 58 
out of the total amount of Es. 168 shown as having been spent in 
purchasing fuel were not really so spent, and that both these; 
sums had been fraudulently misappropriated by the plaintift to 
lis own use. He was also charged with having removed from 
Bagalkot to Bombay^ with fraudulent intention of misappropriat- 
ingj valves, a quantity of cotton, account books and other papers 
belonging to his masters. The plaintiff was called upon to 
Einswer these charges ; and the Pirst Class Magistrate after invest­
igation found that the facts and circumstances admitted or prov­
ed did not establish any criminal intention on the part of the 
plaintiff to misappropriate the disputed items, and he thought 
that at the most the wrongs complained of might be civilly action­
able, He strongly suspected that the charge in respect of the 
valves was a trumped up ono and that an attempt was made to 
support it by false and fabricated evidence. He therefore dis- 
2harged the plaintiff under section 253 of the Code of Criminal 
Procedure (Act Y  of 1898), on the 3rd April, 1899.

The plaintiff then caused a wwrant to be issued for the arrest 
o f defendant 2, in execution of the decroo which he (plaintiff) 
obtained in the Court ot Small Causes at Bombay.

On the 25th November, 1899, defendant 1 again, at the instance 
of defendant 2, lodged a second complaint before another Magis­
trate, charging the plaintiff with criminal misappropriation in 
respect of five other items. This complaint was, on the 12th 
February, 1900, summarily dismissed by the Magistrate under 
section 203 of the Code of Criminal Procedure (Act V of 1898).

The plaintiff thereupon filed a suit against defendants 2— 6 
for damages on account of the two malicious prosecutions.

The Subordinate Judge found that so far as the first com­
plaint was concerned, the plaintiff was not able to prove want of 
reasonable and probable cause as regards the first two counts; but

the charge made against the plaintiff in respect of the valves was 
wholly groundless and was tramped up maliciously with the view 
of avenging the plaintiffs conduct in having resigned the service 
against the will of his employers and successively sued them for 
arrears of pay j and / ‘ the accusations made against the plaintiff 
ill respect of the account Tpooks, &Co and the cotton were also
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unfounded;, and the defendants had no reasonable and probable 
cause to prefer tlie charge of criminal misappropriation or breacli 
of trust in respect of either of them.”  As to the second com­
plaint ̂ the Subordinate Judge was of opinion that of the charges 

, brought one was not proved to have been without reasonable and 
probable cause; but that as regards the other respecting the re­
maining four items, the complaint was preferred in a rec] l̂ess 
and vindictive spirit. The Subordinate Judge therefore passed 
a decree in favour of the plaintiff and against all the defendants.

The defendants appealed to the High Court.

D, A. Khare, for appellants (defendants 2 to 6 ):— W e’ contend 
that the Subordinate Judge erred in passing a decree against us. 
The plaintiff may have shown at the most want of reasonable 
and probable cause for the malicious prosecution, but he has not 
shown any malice in us, which is an essential ingredient to sup­
port an action for malicious prosecution. Looking at the case 
as one of principal and agent, here the agent (defendant I) may 
have been actuated by malice; but this fact alone is not sufficient 
to render the principal (defendants 2 to 6) liable, unless it is 
proved that the principal also is actuated by malice. See Ball v. 
Yenhaia Kns.Jinâ \̂ j Abrath Ve North Eastern Railway

N. M. SamartJi, for appellant No. 3 (defendant 3 ):— We are 
joined in this suit simply because we are partners. There i& 
no allegation much less proof of any malice on our part. It is a, 
well established doctrine that where one partner maliciously 
prosecutes a person, such person has no cause of action against the 
other partners unless such partners are privy to the action. See 
Arhuchle v. Taylor̂ '̂̂ ; and Lindley on Partnersbipj pp. 149,150.

E , G. Coyajiy for the respondent (plaintiff) :—We contend 
that the appellants are all liable for the malicious prosecution 
instituted by their agent (defendant 1) at the instance of their 
managing partner since even corporations are held liable for 
malicious prosecution by their agents. See Addison on Torts, 
p. 231 (8rd Edition) j Pollock on Torts, p. 309 (6th Edition).

i9oa
A h m e u b h a i

«.
Faiaran
Edpm t .

(1) (1889) 13 Mad. 394. <3) (1883) 11 Q. B . D. m ,

(3) , (1815) 3 Dow. 160.
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W e next contend that tlio charges preiurred against us in the 
two complaints are such that an action for malicious prosecution 
will lie. It is not necessaiy that the charge should have been 
taken down in-writing and acted upon by the Magistrate. It 
must be shown that it was made to the Magistrate with a view 
to induce him to entertain it as a charge of felony. See Olarh  
V. J?ostan̂ '̂> and Q̂ ^mrtz Bill Gold Miuiatj Co. v. li^re^ . And 
what amounts to a false charge has been considered in A^hrof 
Ali V. The .'Empresŝ '̂̂  \ .Empress v. Salik and Mcmasami
V. Qtieeri-JSn r̂ess^^\

Again the wilful torts of a partner render even his co-partners 
liable for it. See Ilamlyn v. 3̂ olm Houston cf" CoŜ '‘\

The question whether the want of reasonable and probable 
cause is established is one for the Courts to decide. It is a sort 
of negative proof and very slight evidence is necessary ; see 
Cotton V. lames'^K

Lastly, where some charges are made before a Magistrate^ for 
some of which there is, while for others there is not  ̂ a reasonable 
and probable cause an action for malicious prosecution will lie : 
Jieed V. Taylor‘-̂ K

CHANmvARKARj J.;—The Subordinate Judge has held defend” 
ants 2 to 6 liable in this action for raalicions prosecution solely 
on the ground that they are “^partners in tlio Biigalkot Press and 
Ginning Factory in •which the plaintilf ŵ as employed by them as 
Engineer and Manager, and that the prosecutions -were institute 
ed by defendant 1 on behalf of tlieir lirni, being- clothed with a 
power-of-attorney to do so.̂ ’ All that appears, howoverj upon 
the evidence iŝ  and indeed the plaintiti' admits, that so far as 
defendants 8 to 6 are concorned, they had no hand in tlie prose­
cution, directly or indirectlyj, and that it was instituted by 
defendant 1 with the permission of dofendaufc 2, This latter 
defendant was no doubt the managing partner, but the evidence 
elearly establishes that there was some misunderstanding between 
him and his partners, and that these partners were rather inclined

<n (3834) 6 C, & P» 433.
(2) ^ m )  11Q. B. D. 674. 
(3̂  am) O C al.
W (1881) 6 Cal. 682.

m  (1884) 7 Matt, m ,
(«) (1W3) 1 K. B. 81.
(V) (183U) 1 li  & 12?, p. 133,
'8) (1812) 4 Taitn. GlU, p. 017,
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to support; the plaintiff while defendant No. 2 was opposed 
to him. The mere fact that defendant No. 1 in instituting 
the prosecution described himself as the agent of the partner­
ship, acting in the matter of the criminal complaint against the 
plaintiff on behalf of the firm, is not sufficient to render the firm 
or all the partners liable in damages to the plaintiff. There 
must be evidence to .show that the firm was in some way or 
other concerned in the prosecution and had instigated it. 
There is no such evidence in the ease; and we cannot hold 
defendants 3 to 6 liable merely because defendant 2, who 
directed defendant No. 1 to prosecute the plaintiff^ was the 
managing partner. Tlie prosecution is not shown to have been 
within the scope of defendant 2’s authority.
• The case as to defendant No. 2 stands upon a different footing. 
He authorised the prosecution and the evidence proves that 
all that was done in the matter of the two criminal complaints 
against the plaintiff was done by defendant 1 in consultation 
with him. In the first complaint, which was ;lodged on the 
26th December, 1S9S, there were three charges and the Subordin­
ate Judge has found that whereas as to two of them  ̂ the plaintiff 
has not been able to prove want of reasonable and probable 
cause, the third of these was distinctly a trumped up charge, 
supported by fabricated evidence. This third charge in the first 
complaint related to certain valves, v/hich the plaintiff was 
alleged in the complaint to have removed to Bombay and misap­
propriated. The valves, however, were found buried underground 
in the small garden before the bungalow occupied by defendant 1 
who was the complainant, and one slide valve was found in the 
compound of his bungalow. As to the second complaint, it related 
to five items alleged to have been misappropriated by the plaintiff. 
The Subordinate Judge finds that one of these five charges is not 
proved to have been without reasonable and probable cause; but 
he holds that in respect of the remaining four items, the com­
plaint was preferred in a reckless and vindictive spirit.

Defendant No. 2 cannot escape from liability on the ground 
that some of the charges have not been proved to have been 
without reasonable and probable cause. In Beed v. TmjXof 
Mansfield, 0, J., said The question is, whether, if a man pre-.

i m  ;

I'aAMJi
Eotlw,

(1) '{1S12) 4 Tauii. 616 p. 017,
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ferg an indiotment containing several charges, whereof for some 
there is. and for others there is not, probable cause, this does 
nofc support a count for preferring that indictment without 
probable cause, I  am of opinion' that it does i see also MHs
V,  AhfaIiamB^^\ ,

The question, therefore, which we have to consider is whether 
defendant Wo. 2 is proved to have acted without reasonable 
and probable cause aiid maliciously in authorising defendant 
No. 1 to prosecute the plaintift. It is urged for him before us that, 
firstly, defendant No. 2 merely acted on information supplied to 
him by defendant No. 1, and that 2ndly, t]\e plaintiffs conduct 
was such as to give reasonable ground to defendant No. 2 for 
believing that he was not acting honestly. As to the fii’st of 
these two arguments, it is to be remarked that though it is true 
that defendant No. 2 acted on information supplied to him by 
defendant No. 1, as is shown by the letters received by defendant 
No. 2 from defendant No. 1 annexed to Ex. 258, those letters also 
show that defendant 2 must have known that defendant No. 1 
was trying to .get up false charges with the object of annoying 
the plaintiff because he had filed a suit for arrears of pay against 
the firm of defendants 2 to 6. The Subordinate Judge has 
discussed the evidence on this subject at length and it is not 
necessary for us to discuss it here, as we agree with him. The 
Subordinates Judge^s finding is not only borne out by the evidence 
to which he has referred in his judgment btit also by one of the 
letters (Ex. !|®) to which he has not referred but which was writ­
ten by defendant No. 1 to defendant No. 2. This letter was dated 
the 26th May, 1898, whereas the first complaint against the 
plaintiff was lodged on the 26th Becember, 1898. In the letter 
in question, defendant 1 wrote to defendant 2, asking the latter 
to give a notice to the plaintiff to hand over certain property 
of the factory or else that he would bo prosecuted criminally, 
and then defendant 2 asked defendant 1 “ if possible send me this 
information from a different party that he ”  the plaintiff), is 
on the point of going away somewhere else and then it will be 
very easy to proceed against him.'’ There is no evidence in the 
case to show that defendant No. 2 sent the false information in the

THE INDIAN LAW BBPORTS. [VOL. XXTIIL

(1846) a,A. &K (N. a ) 709,
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manner suggested by defendant 1 in this letter; all that appears is 
that a notice was given by defendant 2 to the plaintiff as suggest­
ed in the letter. But the letter proves that defendant No.,2 knew 
that defendant 1 was trying to fe t  up a criminal charge against 
the plaintiff by means of concocted evidence and in fact asked 
defendant No. 2 to create evidence to enable him to proceed 
against the plaintiff in a Criminal Court. I f  defendant No. 2, 
with this knowledge^ sanctioned the plaintiff’s prosecution, wHch 
has been found to have been baseless and without reasonable and 
probable cause as to some of the charges, it follows that he did 
not act bond fide, in the matter. The test as to ‘ reasonable and 
probable cause  ̂ is whether the circumstances warranted a dis­
creet man in instituting and following up the proceedings'^ {Kelly 
V. Mid. G. W. Ry, Go, Was it reasonable and probable
cause for any discreet man ? Was it so to the maker of the 
charge?”  : The Eon’ lle 0. K, Gajpaihi v. Narsing Bau 
Qarû K̂ Judging by these tests, defendant S’s liability is clear and 
the Subordinate Judge rightly passed a decree against him. The 
plaintiff, it was urgedj had given grounds for suspicion to defend­
ant No. 2 by the fact that he had withheld the books of account of 
the factory ; but mere circumstances of suspicion, as was held ia 
J S i i S s i  V .  Q i h b o n s ' ^ \  cannot be relied on as evidence of reasonable 
and probable cause as a defence to an action for malicious prose­
cution. In  that case, as Pollock, 0. B p o i n t e d  out, there were 
certain circumstances which might have led the defendant to 
make inquiries about the plaintiff, but they amount to nothing 
like reasonable or probable cause.’  ̂ In the present case, as has 
been very properly found by the Subordinate Judge, the plaint­
iff has from the beginning admitted that he was in possession of 
the account books but persistently refused to hand them over to 
the defendants until the account between them was adjusted and 
arrears of pay due to him were paid. He had even given an 
undertaking in writing to the defendant 2 to pay whatever 

found due from him after examination and 
Further, the second defendant 

ought to have known, and the evidence shotvs that he knew,

amount might be 
adjustment of the accounts.

1 9 0 3 .

Ahmedbhai

F b a m j i
EdCIiJI.

(1) (1872) 7 Ir. R. C. L. 8. (3) (1871) 6 Mad, H. C. R. 85,
(3) (1861) 30 L. J. Ex. 76 at p. 77.

p 1684-6
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that the dispute with the plaintiff arose in the first place because 
o£ defendant 2\s ditferences with his partners, and in the second 
place 'because the plaintiff had resigned when his situation : 
had 'become an impossible one an3 his pay for se\'eral months had 
been withhold by defendant 2, the managing partnerj without 
giving any reason for withholding it. lie  also knew that defend­
ant Ij who had been sent as the pUuntiffs successor in the manage­
ment of the factor}^, was askhig him (defendant 2) to create 
evidence to show that tire piaintifF intended to run away. Defend­
ant 2 made no inquiries of the plaintiff or of others but sanctioned 
the prosecution of the plaintiff after the latter had sued him and 
his partners in the Small Causes Court at Bombay for the arrears 
of his pay. The first complaint failed, the Magistrate having dis­
charged the plaintiff^ remarking that a.s to some of the charges 
against the plaintiff they crcatedj if at all, a civil liability, and 
that as to one of the charges  ̂ it was tramped np With all this 
knowledge^ and when the plaintitB sought to execute the decree 
he had obtained in the Small Cause Ooiitfc, the 2nd defendant 
authorized defendant 1 to file a second complaint against the 
plaintiff^ which was dismissed summarily, Wo must, therefore^ 
'liold that the prosecutions were Ijoth malieious and without reason- 
fible and probable cause. It was contended as to this complaint 
that as it had been dismissed summarily, no action for malicious 
prosecution could lie in respect of it. ilut tlio authorities referred 
to by the Subordinate Jadge in his judgnient show that “  a prose*« 
cution connnenees when a complaint is made/^ (Jmperalnjs. v. 
JOakshnicm ) and that it is not necessary, in order to,
maintain an action for malicious prosocutiou, that the charge was 
acted upon by the Magistrate. It is enough if the charge was 
made to the Magistrate with a view of inducing him to entertain 

. it (Addison on Torts, 5th Ed., p. 200).
The damages awarded by the Subordinate Judge have, in our 

opinion, been correctly estimated.
W e amend the decree of the Subordinate Judge by adding the 

words ‘■'̂ Nos. 1 and 2 '̂ '' after the words 'Mefendants and reject' 
ing the claim as against defendants 8 to 6* Defendant No. 2 
should pay the costs of the plaintiff in this appeal and in the

Bom. 481 at p. 487,



Lower Court and Lear Ms own. The plaintiti' slioiild pay to 190S.
defendants S to 6 one set of their costs in the Lower Court. No AnMEBBH4i
order as to defendants S to 6’s costs in this Court. ’Enlmi

Decree anmichd, - EDtrwx.
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Before Mr. Justice Chandavarhar ancl Mr, Justice Jdcoh.
DAUDBHAI M USABHAI (obigikjiL Opponent), Atpeliant, d.

E M N A B A I (oeigina'l Applicant), Eespondeni.* Sepfemler.

Zim itation A c i  { X V  o f  1877), sections 5, M —A p p sa l— D ela^— Szcuse-~ ‘ 'I'me 
taken, up m  frosecuting an appeal in a toronff Court— SuffLcisnt cause.

In a suit for parfcition, the High Coui'fc on regular appeal passed a decree on 
tlie 28tli ^ebvuai'v, 1898. E. -who Avas a party to tlie proceedings, applied to tlis 
Subordinate Judge on tlie 16th February, 1901, to execute tlia decree. D,j wlid 
was also a pai;ty fco tie suit, opposed the application on the ground that it vras 
time-harred. On the 4fch March, 1903, the Subordiuate Judge held the applicap­
tion to be presented withia time. D. appealed to the District Court on the 20th 
March, 1902 ; but that Court on the 28 th January, 1903, upheld the order passed 
by the Subordinate Judge. Against this decision D. preferred a second appeal 
to the High Court on the 17th April, 1903, on the ground that the District 
Court should have held that it had no jurisdiction to entertain the appeal. Ou 
the 23rd June, 1903, the High Court held that the District Judge had no juris­
diction to entertain the appsal and directed him to return the appeal to 
D, for presentation to the proper Court. The appe.d was accordingl}’" returned on 
the llth  July, 1903, to D ., who filedit in the High Courton the 17th July, 1903.
At the hearing a preliminary objection was raised that the appeal was presented 
beyond time and that the delay could not be excused :~-“ 

jETeZd, thab, the appeal was presented beyond time; and that, no sufficient 
causa for not filing the appeal before April, 1903, having been shown, the delay 
in presenting it could not be excused \inder section 5 of the Limitation Act (X V  
of 1877).

Appeal from the decision of B. S. Joshi, First Class Sub­
ordinate Jndge at Snrat.

One Ismail brought a suit for partition against several persons, 
of whom Daudbhai (the appellant) was defendant No. 8 and 
Emnabai (the respondent) was defendant No. 5. In this litiga­
tion a final decree was passed by the High Court (First Appeal 
Ko* 118 of 1896) on the 28th February, 1898.

I'irst Appeal ITo. lOS of 1903.


