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appears to be an element in favour of adopting the natural
meaning of the words that it leads to a result in accord with the

policy of the general rule of pmemee that prevails in Courts of

law. :
It is not sugcve%ted that the plaintiffs in this case are not

eo-sharers in the sense We have here ageribed to the word, or that
they were not known, or that they have stood by so as to be now
estopped, and therefore we must now consider what is the legal
consequence of their not having been served with notice; for
admittedly they have not been served.

Here again we have as a guide the general rule of the ordinary -

Civil Courts that a person, who ought to be, but is not, a party
to a proceeding is not ordinarily bound by any deerse or order
passed therein, 8o here we think the plaintiffs are not bound by
the proceedings before the Talukd4ri Settlement Officer.

For these reasons we think the decree of the Lower Appellate
Court should be reversed and the case remanded for trial on the
merits. Costs will abide the result.

Deeree reversed,  Case remanded.
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Limitation Aot (X'V of 1877), schedule 11, article 47—~Civil Procedure Code
(det XTIV of 1889), section 13, explanation II[—Muth-—Manager-—Pos-
sessory sutt in Mamlatddr's Court in a personal and private eapacity-—
Subsequent civil suit in a representative capaeity— Limitation,

" The defendant ook the house in dispute on lsaso from one Reghunathdas
who was the manager of a certain math. After the death of Raghunathdas
his disciple, the present plaintiff, brought a possessory suit in the MAmlatddr's
Court against the defendant, and the MaimlatdAr on the 6th May, 1889, dismissed
the suit on the ground that by not producing o succession certificate the
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plaintiff had failed to establish his title as heir to Raghunathdas, Sub-
sequently the plaintiff, describing himself as the manager of the math, brought
the present suit on the 7th February, 1900, to recover possession of the house
and rant or damagos for use and ocoupntion. It was contended that the suit was
time-barred under article 47, schodule IT, of the Limitation Act (XV of 1877),
il being not brought within three years from the date of the M&mlatdér (]
order :— g

Held, that the suit was not time-barred under avticle 47, sehedule IT, of the
Limifation Act (XV of 1877), because the first suit in the Mamlatdir’s Court
was Drought by the plaintiff in his personal and private eapacity, while the
second snit was brought by him as manager and on bchalf of the math,

Tn connection with the property of & math there are two distinct classes of
suits ; those in which the manager gecks to enforce his private and personal
rights and those in which he seeks to vindicate the rights of the math.

A math like an idol is, in Hindu Law, a judicial persona capable of
sequirting, holding and vindieating legal rights through the medinm of some:
human ageney. When the proporty is vested in the math, then litigation in
vespect of it has ordinarily to be conducted by, and in the name of, the manager,
not because the lagal properby is vested in the manager, but beeause it is the
established practico that the suit should be hrought in that form. Bub a
person in whose namo the suit is thus brought has in velation to that suit a
distinet eapacity : he is thevein a stvanger to himself in his personal and private
capacity in & Court of law.

An order in a Mdmlatdsr’s suit does nobt give rise to the bar to which
explanation II of section 13 of the Civil Procedure Cods (Act XIV of 1882)
‘ralatos. ‘

SecoND appeal from the decision of B, U. Kennedy, District
‘Judge of Sholdpur, reversing the decree of T. R. Kotval, Sub-
ordinate Judge of Pandharpur,

" Buit to recover possession of & house and rent.

One Raghunathdas, who was the head and manager of the
math called “ Tehetis Koti Dev *” at Pandharpur, let out the house
in dispute to the defendant at the annual rent of rupees twelve.
The lease was renewed from year to year and the defendant
continued in possession of the house as a tenant. After the death
of Raghunathdas, his disciple, the present plaintiff, brought a
possessory suit against the defendant in the Court of the
Mdmlatdér of Pandharpur. In that suit the defendant denied
the. plaminﬂ"’s right to recover possession, and alleged that one
t was. entitled to the house. The Mdmlatddr dismissed
: it on the 6th May, 1839, holding thab as the plaintiff did
no produce a"certlﬁcate of & competent Court showing that he
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was the heir of Raghunathdas, when there was a rival claimant
to the property left by Raghunathdas, the plaintiff was not a
person who could come within the first issue under section 15,
clause (D), of the Mamlatddrs’ Act (Bom. Act IIT of 1878), and

therefore he had no right to bring the suit. Subsequently, on

the 30th November, 1893, the plaintiff served the defendant with
a notice requiring him to vacate the house and give up possession,
and on his failure to do so the plaintiff brought the present suit
to recover possession of the house and rupees thirty-six on account
of three years’ rent. The suibt was filed on the 27th February,
1900,

The defendant answered, infer alia, that the plaintiff was not the
head and manager of the math of Tehetis Koti Dev ; that Bankat
was the heir of Raghunathdas and owner of the math ; that the
plaintiff had no right to bring the suib, and that the suit was
time-barred owing to the Mdmlatddr having in the possessory
suit passed an ovder adverse to the plaintiff on the 6th May,
1859,

The Subordinate Judge found that the claim was time-barred
under article 47, schedule TT, of the Limitation Aet (XV of 1877),
on account of the proceedings in the Mdmlatddr’s Court in 1883,
and dismissed the suit, On appeal by the plaintiff the Judge
(E. M. Pratt) held that article 47 of the Limitation Act was not
applicable inasmach as the decision of the Mdmlatddr was
“against the plaintiff personally,” while in the present suit he
sued “in a vepresenbative capacity as manager of a math.)’ The
Judge, therefore, reversed the decree and remanded the suit for
trial on the merits. : ,

On the remand the Subordinate Judge dismissed the suit on
the following gronod — ‘
"Thé Appollate Court has held the suit not, time-barved under article 47 of the
Timitation Act, and has sent the suit for trial on merits. I should have held
myself coneluded by the Appellate Court’s finding had not the plaintiff in hia
exumination en remand admitted that “I bhad brought suit (possessory one,
Exhibit No. 12), as a representative of mathnot in niy private eapacity or right.
I had brought the possessory suib as a representative and manager of math.”
“The leasas were for math purposes.” ¢ The house in dispute was acquired by
predecessors of Raghunathdas. Though the lease (Exhibit No. 23) describes
the house (in guestion) as ‘your’ (Raghunathdad’) private property, and in
Exhibits Nos. 19 to 22, 21 to 32 ‘your property,’ still the inecome was
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appropriated to math.” ¢ Snit, Exhibit No. 12, wars on Exhibit No. 32 of 8th

‘December, 1887. Leasos, BExhibits Nos. 20, 22, 23, 24, 26, 27, 31, 21 and 25

deseribe  lessor as ¢ Raghunathdas Guru: Munohardas Bos Bairagi Math
Mahadvar., Al lenses arc taken by Raghunathdas in.one and thoe same title ”
iz, as manager of math and not in his private capacity). The passages guoted
above are from plaintiff’s deposition when examined as @ witness for the
defendant; and cross-examined for the plaintiff himself, Plaintiff did not recall
in his cross-examination that his capacity in exhibit No. 12and in present
suit was the snme. He does not say they wore different in the two suits. 1T
am under an impression that I am to doecide tho case on remand to me in the
light of the whole evidence on record formerly and newly reeorded. Both
plaintiff and defendant take the same position that the property in suit has all
along been the property of the math, and not that of Raghunathdas usa private
individual, Plaintiff doos not say in his cxamination that he was led to
misunderstand his position. He never thought for o moment that he had auy‘
capacity as to this property except that of the manager of math and disciple of
Raghunathdas and, as such, ontitled to the proporty. No reason appesrs on
record as to what may possbly have led plaintiff to mistuke his position.
None was sugzested to moin argument, The interpretation the plaintiff puts
on the leases and on his own conduct iy that he filled ono and the same capacity
'l along, vix, that he was managor of the math in all tho legal proreedings
(Bxhilits Nos. 12 and 1), On this ground I hold the suit barred nnder article
47 of the Lim’tation Act, * * Mr. Keskar (plaintiff's
pleader) doos not say I have no power to go into the question of limitation on
romand. :

On appeal by the plaintiff the Judge being oi opinion th zmtnmther
the Subordinate Judge nor he himself had power to rcopen the
question of limitation which was determined before the suit was
remanded, held that the proceedings in the Mdmlatddr’'s Court in
1889 did not har the present suit, He, therefore, reversed the
decree and ordered plaintiff to recover from the defendant
possession of the house with rupees thirty-six as damages.

The defendant preferred a second appeal which was at first
heard by Jenkins, C. J., and Jacob, J., but after the arguments
were finished, it was again argued hefore a Bench composed of
Jenkins, C. J., and Chandavmkm and Jacob, JJ.

8. 8, Patkar, for the appellant (defendant) :—The plaintiff took
no steps to geb the order of the Mdmlatddr dismissing his suit
#seb-aside within three years from its date. The present suit is
barred under article 47, schedule II of the Lmntemon
sectwn 21 of the Mémlatddrs’ Act,
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[CHANDAVAREAR, J.—Has the plaintiff based his present suib
upon a lease ?] :
- The plaint did not allege any specific lease. The plaintiff
relied on general title and sued to recover possession as owner.
We were sued as the tenant of Raghunathdas and the plaintift
alleged that he was the heir of Raghunathdas. After the remand
by the Judge the plaintiff was examined as a witness and he
statzd in his deposition that he brought the present suit in the
same capacity in which he had brought the suit in the Mdmlat-
ddr’s Court. On the strength of the plaintiff's deposition after the
remand, the Subordinate Judge dismissed the suit as time-barred
under article 47, schedule II, of the Limitation Act.

[CHANDAVARKAR, J—~Under what section did the Mamlatddr
dismiss the suit?] <

The Mémlatdér dismissed the suit under section 15 (b) of the
Mimlatdars’ Acb. He was of opinion that we did not hold the
property under the plaintiff but under Raghunathdas who was
not represented by the plaintiff. The Madmlatddr, therefore, held
that the plaintiff could not sue without a suecession certificate.

[Jexkixs, C. J.—The plaintiff in the present suit sought to

recover the property for the math. Was there anything in the
Mdmlatddr’s order which was adverse to the math ?]

Though there was nothing in the Mdmlatddr’s order which
was adverse to the math, still we submit that the plaintiff could not
then sue to recover the property for himself but for the math.
Even the present suit was brought by the plaintiff as the heir of
Raghunathdas; that being so, article 47, schedule II, of the
Limitation Act applies.

[Texxins, C.- J.—~The Mdmlatddr’s order could not affect the
title of the math.]

The order was directed against the plaintiff who claimed as
the disciple of Raghunathdas, that is, it was directed against the
person who alleged that he was the representative of the man=
ager of the math.

- We further contend that the plaintiff had no right to sue ab
all. The only person entitled to bring the suit was Bankat who
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had made an application to e joined as a party, bub his applicas
tion was rcjeeted by the first Court.

[Tewxing, C. J—The first Court held that the plaintift was the
manager of the math,]

But the Judge in appeal did not quite accept that finding.
‘What the Judge said was that the plaintiff’s position was suffi-
ciently valid to énable him to recover the math property from o,
mere trespasser like the defendant. ’

It was not necessary for the Mamlatdir to adjudicate on the
question of right. Tven when a suib is dismissed by - the
Mdamlatddr for non-appearance ox for lack of proof, then also in
such cases o suit to set aside the Mdwlatddr’s order must be
brought within three ycars under article 47, schedule II, of the
Limitation Act: Purustottum v. Chatargir &, Jogendrva Kishore
Roy v. Brejendra Kishore foy ®, Chinlo  Ganesk v. Vishnu
Ganesh 3,  Therefore, it is not necessary that the Mdmlatddr’s
decision should be an adjudication on the title of the person
suing in order that it should be o bar to a subsequent suit after
three years,

[JexkiNg, C. J. —The plaintiff sued in the Mdmlatddr’s Court
under o right with respect to which a suceession certificate wag
necessury. But he has now sued in a capacity which has nothing
to do with such o certificabe. The two causes of action are
distinet.]

We submit that in considering the application of article 47,

- schedule I, of the Limitation Act, it iy not necessary to refer

to the natuve of the causes of action. The article is general and
it makes no distinetion in the causes of action. - A suit must
be brought within three yoars from the date of the Mdmlatddr's
order whatever may be the basis for the order.

N. M. Samarth, for the respondent (plaintiff):—We had
brought the suit in the Mémlatddr’s Court as the heir of

Boghunathdas, We claimed the property as owner, and the
s defendant geb up o rival claimant, The anmaar, thezefore,

o (1‘900) 2 Bom. 82, (2) (1896) 23 Cal, 731
®) (1888) P, J. p. 131,
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held that we were not entitled to get relief without the production 1903.
of a succession certificate. The order of the Mamlatddr was not  Bamaneao
an order relating to the possession of the property. The order

was that we had no right to sue. It left the property un-
touched. '

e .
LAZMANDAZ.

[CHANDAVARKAR, J, :—But that order confirmed the defend-
ant’s possession.] . ’

W e submit that it did not confirm the defendant’s possession
with respect to the math., The order affected the plaintiff
personally, but not the math : Janabal v. dppaya, L Rejaram v.
Ganesh Ilars,® Ramchandra v, Narsinhackarya® The Maim-
latddr’s order was not in form or substance adverse to the math,

Patkar, in reply.—In our written statement we did not admit
the plaintiff’s title as manager of the math, Though our title
had not become ripe by adverse possession when the suit was
brought, it has become so now.

JunkiNs, C. J,:—The plaintiff sues to recover possession of a
house, and rent, or damages for use and occupation, deseribing
himself as the manager of the math of Tebetis Koti Deva of
Pandharpur. The defendant (among other things) pleads that
the suit is time-barred on the ground that the plaintiff is bound
by an order of the 6th of May, 1889, respecting the possession of-
the property made under the Bombay Mimlatdars’ Courts Act.
This plea is embodied in the first issue, vaised at the hearing of
this suit, which is in these terms:— “Is the suit time-barred on
account of the proceedingy of the M4mlatddr in 1880 #”° On the-
3rd of July, 1901, the Subordinate Judge of Pandharpur, finding
on that issue in the affirmative, dismissed the suit. On appeal to
the District Court this decree was reversed on the ground that
this suit, as framed, was not barred by article 47 of the
Limitation Act; and the reason for that decision was that in the
opinion of Mr. Pratt, the District Judge, the suit in the
Mémlatddr’s Court was brought by the plaintiff personally, while

&

M) (1898) . J, p. 234, ((1895) 21 Bom, 91,
(3) (1899) 24 Bom. 281,
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his present suit was brought by hiw in a representative capacity,
as manager of the math, On remand the Subordinate J udge
again decided that the suit was barred by avticle 47, Lolding
on the strength of a statement made before him,by the plaintiff,
that the Mdmlatddr’s suit had been brought by him, not in his
personal eapacity, but as a representative of the math, and again
he d1smused the plaintifPs suit.

On appeal Mr, Kennedy, the District Julge, reversed thc
Subordinate Court’s decree, holding that both he and the Subordin.
ate Judge were bound by the determination of this point by his
predecessor My, Pratt.  Heaccordingly awarded the plaintiff pos-
session of the house with Rs. 30 by way of damages,

The defendant has now appealed to this Court, and his first
ground of appeal is that the Lower Court cired in holding that
the suit was not barrved under article 47 of the Limitation Act.
The material facts arc that the defendant tool the house on
lease from one Raghunathdas (who was the head and manager of
the math) for one year from the 8th of December, 1887, Some
time between then and 188) Raghunath died ; and thereupon the
present plaintiff brought a suit in the Court of the Mémlatd4r,
under section 15, clause 1, of the Mdamlatddrs’ Aet when the
isgues appropriate to such a suib were raised, The suib proceeded
upon the basis that the house originally belonged to Raghunath-
das Guru Manchardas of Pandharpur and in the plaint it wag
alleged :—* At Kshetra Pandharpur, in the central part of the
city, near the temple of Shri Kal Bhairav, in Mahadvar, there is
a house (and) tenement belonging to my Khasgat (4.e private)
ownership. . . The room of 5 khans snd the other room of 3
(khans) and 1 stone built khan, making in all 9 khans, and the
roof of the bungalow over the Malvad, as enclosed within the
four boundaries deseribed above (that is to say) the khans and
the building together with the passage as deseribed above were
in the vahivat (use and enjoyment) of my guru Rnohmmthdas
Bava and the same has been in my vahivat as owner, since the
time of his death. The same were given (b0 the defendant) on
fent-for-one jyear; the sail penod having expired, possession

(thereot may) be awarded to me,”
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From the judgment it appears to have been undisputed, that 1902,
the defendant held the house on lease from Raghunath: and that ~ Basastesa
the lease had determined ; ab the same time it is manifest that 1 Ami’m 18,

the rights of the endowment were not even discussed.
The case was decided on the single point that by not producing
a certificate the plaintitf had failed to establish hés Zeirsiip to
Raghunath ; and this reference to the necessity for a certificate
malkes it further clear that the scope of the enquiry was limited
to the private rights of Luxmandas and did not purport to touch
the rights of the math as represented by him : Srimant Rajal
Yarlagedda v. Makerla Sridevamma.) On the other hand it is
clear that in this suit the plaintiff sues as manager of the math,
Now in conneection with the property of a math, we have two
distinet classes of suits; those in which the manager sesks to
enforce his private and personal rights, and those in which he
seeks to vindicate the rights of the math, These two classes of
suits arve illustrated by Guanasambanda Pandara v. Velu
Pandaram @, on the one hand, and Datéagiri v. Dattatraga ® on
the other; and (in my opinion) the rights of the math eannot
ordinarily be prejudiced by the result of a snit of the former
elass, that is to say, by one in whieh the private and personal
- rights of the manager alone are in question, This becomes clear
;Wth the legal conception of an endowment is borne in mind.
- A math, like an idol, is in Hindu Law a jadicial persona capable
"of acquiring, holding and vindicating legal rights, though of
" necessity it ean only act in relation to those rights through the
medium of some human ageney. When the property is vested
© in the math, then litigation in respect of it has ordinarily to be
conducted by, and in the nams of, the manager, not because the
legal property is in the manager, but bocause it is the established
practice that the suit would be brought in that form (see
Mualarinee Séibessouree Debia v. Mothaoranath Achariod ; Juggo-
dunba Dossee v. Puddomoney Dossee® ; Rupa Jagshel v. Krishnaji
Govind @ 3 Hanokar v. Lallawivam, ® and Konds v. Babaji ®),

(1) (1897) 24 L, A, 723, (3 (1875) 15 Beng. L, R. 318 at p. 330,
@ (1899) 27 I A, 69. (6) (1884) 9 Bom. 169,
(8) (1952) 27 Bom, 363 ; 4Bom. L. R, 743, (7) (1887) 12 Bom, 247.
@ (1869) 13 I 1, A. 27U 8t pa 274 ® (1881) P. J, p, 337,
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But a person in whose name a suit is thus brought has in relation
to that suit a distinet capacity : he is therein a stranger to himself
in his personal and private capacity in a Court of law, |

The principles which govern the eognate dostrine of estoppel
throw o light on this aspect of the case, of which we may usefully
take advantage. In the Duchess of Kingslonw’s case ® it was said -
“ It must be observed that a verdict against a man suing in one
capacity will not estop him when he sues in another distinet
capacity, and, in fact 1s « differont person.” S0 in Metters v.
Brown @ where the plaintiff was an administrator suing in
ejectment 1t was said:—‘“But in the view we talke of it, the
plaintiff in that case must be considered as a stranger; and
therefore the rule as to estoppel does nob apply, for whether a
party sues in another’s right, or sues in a different right, he is,
for the purposes of estoppel, to he deemed o stranger.”

There is yet another illustration of the prominence given to
distinetion of capacity, to which I would refer: it is that furnished
by the case of Leggott vo G. N. Ry, Co One Leggott had
died as the resulb of an accident he met with at a station of the
defendant Railway Company. After his death his widow as
administratrix cf his personal estate, for the honefit of herself and
the deceased’s children, sued the Company under Lord Campbell’s
Act. A verdict was taken by consent and judgment was signed
against the defondant for £500 and costs which were paid.
Then Leggott's widow as administratrix brought another action
against the Company for injury to the deceased’s personal estate
occasioned by the espenses incurred as a resulb of the accident.
On demurrer the question arosc how far either party was
estopped by the former action, and it was held there was no
estoppel.  The position is thus summarized by Mellor, J. :—* This
being the state of things, the executor being the merc machine,
and this being the form of machinery provided, by which an action
can be maintained, the interest of the exceutor iy in maintaining
an action strictly within the limits of Lord Campbell’s Act, and
thevqueﬂtlon arises, can an admission on the record made wherte
‘the right of the executor to bring the action is expressly so limited,

<i) (1776) 2Sm.L C. (L1th Bdn,) 731 ab p. 759, (% (1568) 32 L, 7, Ex, 138 p. 142,
) (1878) 1 Qv B, D, 599,
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be set up in another action brought by the executor generally in

respect of the assets and estates of the deceased, so that in that
action the defendants, who have submitted in the former ackion,
are to be precluded from denying the facts alleged in the second
action? I think that thereis no estoppel under those circum-
stances ; although the machinery nominally is the same, the entire
object and effect of the action is totally different, and any admis.
sion made by the executor, if it were on his side or her side, would
not be available in a subsequent action which was brought in
respect of the general assets of the deceased.”®

Quain, J., in the same case said ““ It is generally put in the books

that the plaintiff must not ba only the same person, but he musﬁ '

be suing in the same right.”

To return to the facts of this case it will be seen that this suis,

brought for the recovery on behalf of the math of its property,
ha_s properly been so brought in the name of Laxmandas, not
because the legal title is with him, but because he is the manager
of the math, and so its appropriate representative for the purpose
of any litigation necessary to enforce the rights of the math.

Can it be then that the rights of the math muost be denied
to it in the suit, because in a Mdmlatdar’s suit it was held that
Laxmandas had not proved his own private and personal right
to possession ?  Surely not. The rights of the math did not
come into question in the former suit, the math was not so much
as named by the Mdmlatddr, and we would (in my opinion) be
giving the Mdmlatddr’s order an effect never contemplated, and
of which it is not reasonably susceptible, were we to hold that
by it the math is now bound, or that by reason of it a suit in the
name of Laxmandas cannot be brought to enforee the math’s
rights, Much has been made of the fact that in this suib Lax-
mandas has stated he brought the former suit as manager of the
math ; but I fail to see how this statement can have any decisive
effect. It may be thab thisis the plaintiff’s view, but it is our
function as a Court, not his as a witness, to determine the truc
scope of the Mdmlatddr's order: the doctrine of estoppel can
haveé no place.

M (1876) 1 Q. B. D. 592 b pa 603,
B 1684—4
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1908. The whole question resolves itsclf into this; in the former suit
“Bapsrirao  Laxmandas was held nob to have estallished private and personal
Tamawoss,  Ownership in himself,

‘ In this suit he is merely the appointed machinery Wheroby
the rights of the math to possession are being enforeed, and no
order has been made respecting that possession.  Apart, thereforo,‘
from the question whether it can be sald that the plaintift was
bound by any order respecting passession ib is apparent that the
two positions arc essentially distinet and in no way intem
dependent. T need hardly point ont that an orvder in a Mébmlat- -
ddr’s suit does not give rise to the bar to which explanation TI
of section 13, Civil Procedure Code, relates.

The considerations which T have applied to article 47 would he
equally applicable to section 21 of the Mamlatddry Act.

Tt has been suggested that the ease shonld go back for determin-
ation of the question whother Laxmandas is the manager of
the math, but in our opinjon that point has leen sulliciently
determined for the purposes of this suit by the Lower Courts.

For these veasons I think the decrer should be contitmed with
costs, and as my colloagues agree in this conelusion that will he
the decree of the Court,

CuANDAVARKAR and JAcon, JJ.~Wea concur.

Deeree confirmed.
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