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appears to be an element in favour of adopting the natural 
meaning of the words that it leads to a result in accord with the 
policy of the general rule of practice that prevails in Courts of 
law.

It is not suggested that the plaintiffs in this ease are not 
co-sharers in the sense '^e have here ascribed to the word, or that 
they were not known;, or that they have stood by so as to be now 
estopped, and therefore we must now consider what is the legal 
consequence of their not having been served with notice  ̂ for 
admittedly they have not been served.

Here again we have as a guide the general rule of the ordinary 
Civil Courts that a person, who ought to be, but is not, a party 
to a proceeding is not ordinarily bound by any decree or order 
passed therein. So here we think the plaintiffs are not bound by 
the proceed.ings before the Talukd^ri Settlement Officer.

For these reasons we think the decree of the Lower Appellate 
Court should, be reversed and the case remanded for trial on the 
merits. Costs will abide the result.

Decree reversed. Case remanded.
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B efore Sir L. H . Jenhins, K .C .T .E ., GJdef Jtistioe> M r , J^ustioe Chandavarhar.y 
and M r. Justice Jacob.

BABAJIBAO GAMBHIESING- (oEiaiNAii BErENDAKT), Appehant, v. 1903. 
LAXM AN D AS GURU EAG H U N ATH D AS (o rig in al PiaihtW p), ^^Pi^rnber 29, 
B e s p o n d b n t .*

Limitation A ct { X V  o f  1877), schedule, I I ,  ariiela 47— Givil Proced-ure Code 
{Act K I V  o f  1882), section 13, explanation II-M cttJ i-^ M a n a ger— Po,9' 
sessory su it in Mdmlatcldr's Court in a 'i)ersonal a tti  i^rivcite capacity—
Subsequent civil m it in a representative Gajpaeiti/— Limitation.

The clefen3ai3t took the house in clispixto on lease fvom one Bagliunathdas 
wlio was the manager of a certain math. After the death of Eaghunathdas 
his disciple, th© present plaintiif, brought a possessory suit in the Mimlatdir’s 
Coart against the defendant, and the Mamlatd^r on the 6tU May, 18S9, dismissed 
the suit on the ground that by not producing a fsuocession certidcate the

* fc'ccond Appeal No, 26 oi 1903.



1903. plaintiff /had failed fco establisli his title as heir to Eagtunathdas. gub- 
' Baba.tira^ seq̂ ueiitly the plaintiff, describing HmseM as the manager of the math, brought 

®, the present suit on the 7th February, 1900, to recover possession of the Ixouae 
Lasmahbas. Qj a,amagOB for tise and oconpation. It was contended that the suit was

time-barred under article 47, schedule II, of the Limitation Act (XV of 1877), 
it beiî g not brought within three years from th,e date of tlio M4mlatddr’s 
order:—- ’

Meld, that the suit was not tiino-barred under '.‘irticle 47, schedule II, of the 
Limitation Act (XV of 1877), because the first suit in the Manilatddr’s Oourt 
was brought by the plaintiff in his personal and private capacity, wMle the 
second suit was brought by him as manager and ou behalf of the math,

In connection with the property of a math there are two distinct classes of 
suits; those in which the manager seeks to enforce his private and personal 
rights and those in which he seeks to vindicate tho rights of the math.

A math like an idol is, in Hindu LaW, a Judicial persona capable of 
acCLuiring, holding and vindicating legal rights through the medium of soms: 
human agency. When the property is vested in the math, then litigation in 
respect of it has ordinarily to bo oonductod by, and in tho name of, the manager, 
not because the legal property is vested in the manager, but because it is the 
established practice that the suit should be brought in that form. But a 
person in whose name the suit is thus brought has in rolation to that suit a 
distinct capacity: ho is therein a stranger to himself in his personal and private 
capacity in a Court of law.

An order in a Mtolatddr’s suit does not give rise to tho bar to which 
explanation II of section 13 of tho Civil Procedure Code (Act XIV of 1882)
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Segoitd appear from the decision of B. 0 . Kennedy, Districfc 
Judge of ShoMpnr^ reversing the decree of T. E. Kotvalj Sub­
ordinate Judge of Pandharpur.

Suit to recover possession of a house and rent*
One Raghunathdas, who was the head and manager of the 

math called Tehetis Koti Dev at Pandharpur, let out the house 
in dispute to the defendant at the annual rent of rupees twelve. 
The lease was renewed from year to year and the defendant 
continued in possession of the house as a tenant. After the death 
of Eaghunathdas, his disciple, the present plaintiff, brought a 
possessory suit against the defendant in the Court of the 
MdralatdjJr of Pandharpur, In that suit the defendant denied 
the plaintiff-'s right to recover possession, and alleged that one 
Bankat was entitled to the house. The Miimlatdjlr dismissed 
the suit on the 6th May  ̂ 1889, holding that as the plaintiff did 
not produce a certificate of a competent Court showing that he



was the heir of Raghunathdas^ when there was a rival elainmnt 1903.
to the property left by Raghunathdas^ the plaintiff was not a BiBAJXii4.o
person who could come within the first issue under section 16, LiSMOTAs
clause (b), of the Maralatd^rs’ Act (Bom. Act I I I  of 1876), and 
therefore he had no right to bring the suifc. Sabseqiiently, on 
the 30th November, 1899_, the plaintiff served the defendant with 
a notice requiring him to vacate the house and give up possession, 
and on his failure to do so the plaintiff brought the present suit 
to recover possession of the house and rupees thiriy-six on account 
of three years’ rent. The suit was filed on the 27th Pebruary,
1900.

The defendant answered, inUr alia, that the plaintiff was not the 
head and manager of the math of Tehetis Koti D e v ; that Banlcat 
was the heir o6 Raghunathdas and owner of the math ; that the 
plaintiff had no right to bring the suitj and that the suit was 
time-barred owing to the MfCnilatdar having in the possessory 
suit passed an order adverse to the plaintiff on the 6th May^
1889.

The Subordinate Judge found that the claim was time-barred 
under article 47, schedule II, of the Limitation Act (X V  of 1877), 
on account of the proceedings in the Maialatdiir’s Court in 1889, 
and dismissed the suit. On appeal by the plaintiff the Judge 
(E. M. Pratt) held that article 47 of the Limitation. Act was not 
applicable inasmuch as the decision of the Mdmlatd^r was 
‘^against the plaintiff personally/’ while in the present suit he 
sned ‘ 'in a repressntative capacity as manager of a math.”  The 
Judge, therefore, reversed the decree and remanded the suit for 
trial on the merits.

On the remand the Subordinate Judge dismissed the suifc on 
the following ground :—■

The Appallata Ooart has held the suit not time-baiTed under avfciiile 47 of -the 
Limitiitlon Act, and has sent the suit fjr trial o,u merits. I  should have held 
myself concluded by the Appellate Conrt’s finding hud not the plaintiff in his 
examination on remand admitted that “  1 had broiiglit suit (possessoi'y one,
Exhibit No. 12), as a representative of math not in my private capacity or right.
I had brought the possesaory suit as a representative and manager of math.”
“ The leases were for math purposes.” “  The house in dispute was acquired by 
predecessors of Eaglmmithdas< Though the lease (Exhibit No. 2-]) describes 
the house (in question) as ‘ your’ (EagUunalhdas’ ) pnvate pvoperty, and in 
Exhibits Nos. 19 to 32, Si to 33 ‘ your property,’ still the income was 
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1903. appropriated to matli.” “ Suit, Exhibit No. 12, was on Exhibit No. 32 of 8tli 
Decemberj 1887. Leaseisj Exhibits Nos. 30, 22, 23, 21, 26, 27, 31, 2L and 35 
describe lessor as ‘ Raghunathdas Guru Mitnohardas Boa Baivagi Math

LAXEJilirDAS. ijijiiiadvar,’ All leases are taken by Raghunathdas in .one and the same title 
(vis!,, as manager of math and not in his private capacity). The passag'es quoted
above are from plaintifE’s deposition when examinod as a witness for the 
defendant and cross-examined for the plaintiff himsolf. Plaintiff did not recall 
in ilia cross-examination that his capacity in exhibit No. 12 and iil present 
suit was the same. Ho does not say they woi’e different in the two sxuts. I 
am under an impresaion that I am to decide the caao on remand to me in the 
light of the whole evidf'nce on record formerly and newly recorded. Both 
plaintiff and defendant take the same position that tho property in suit has all 
along been the property of tho matli, and not that of Raghunathdas us a private 
individual. Plaintiff does not say in his examination that ho was led to 
misunderstand his position. He never thought for a moment that he had any 
capacity as to this property except that of the manager of math and disciple of 
Raghunathdas and, as such, entitled to tho property. No reason appears on 
record as to wliat may poss'bly have led plaintiff to mistake his position. 
None was sugfiested to mo in argument. The interpretation tho [daintiff puts 
on the leases and on his own conduct is that ho iilled ono and tho same capacity 
a l a’ ong, that he was manager of tho math in all tho legal prot’eedings 
(EsVibits No3. 12 aiud 1). On this ground I  hold the suit barred under article 
47 of the Lim'tat'on Act. » # M r. Keakar (plaintiff’s
pleader) does not say I  have no power to go into tho c[uostion of limitation on 
remand.

On appeal by the plaintiff the Judge being of opinion thatneifcher 
the Subordinate Judge nor he himself bad power to reopen the 
questioE of limitation which was defcerminod before the suit was 
remanded; held that the proceedings in tlie Md,mlatdar’s Court in 
1889 did not bar the present suit, He  ̂ therefore, reversed the 
decree and ordered plaintiff to recover from the defendant 
possession of the house with rupees thirty-six as damages.

The defendant preferred a second appeal which was at first 
heard by Jenkins, C. J., and Jacob; J., but after the arguments 
were finished, it was again argued before a Bench composed of 
Jenkins, 0. J.̂  and Ohandavarbar and Jacoby JJ,

jS?. B, PdkaTi for the appellant (defendant) ‘.— The plaintiff took 
i;io steps to get the order of the Mamlatditr dismissing his suit 
set aside within three years from its date. The present suit is 
therefore barred under article 47̂  schedule II ; o f the Limitation 
Act^ and section 21 of the M W atddrs’ Act,
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[Ohan'DAVARKARj J .— Has the plaintiff based hi.s present suit 1̂ 03. 
upon a lease ?] SiBAarBAo

The plaint did not allege any specific lease. The plaintiff L axm ahdas .

relied on genei-al title and sued to recover possession as owner.
We were sued as the tenant of Raghunathdas and the plaintiff 
alleged that he was the heir of Raghunathdas. After the remand 
by the Judge the plaintiff was examined as a witness and he 
stated in his deposition that he brought the present suit in the 
same capacity in which he had brought the suit in the Mdmlat- 
d̂ r̂ s Court. On the strength of the plaintiff’s deposition after the 
remand, the Subordinate Judge dismissed the suit as time-barred 
under article 47, schedule II, of the Limitation Act.

[GhandavaekaRj j .—•Under what section did the Mamlatd^r 
dismiss the suit ?]

The Mdmlatdar dismissed the suit under section 15 (5) of the 
Mamlatdars’ Act. He was of opinion that we did not hold the 
property under the plaintiff but under Raghunathdas who was 
not represented by the plaintiff. The Mdmlatdar> therefore, held 
that the plaintiff could not sue without a succession certificate.

[J e n k in s , 0. J.— The plaintiff' in the present suit sought to 
recover the property for the math. Was there anything in the 
Mamlatdar’s order which Was adverse to the math ?]

Though there was nothing in the Mamlatd^r’s order which 
was adverse to the math, still we submit that the plaintiff could not 
then sue to recover the property for himself but for the math.
Even the present suit was brought by the plaintiff as the heir of 
Raghunathdas; that being so, article 47, schedule II, of the 
Limitation Act applies.

[J e n k in ’?, 0. J,— The M^mlatdar’s order could not affect the 
title of the math.]

The order was directed against the plaintiff who claimed as 
the disciple of Raghunathdas, that is, it was directed against the 
person who alleged that he was the representative of the man­
ager of the math.

W e further contend that the plaintiff' had no right to sue at 
all. The only person entitled to bring the suit was Bankat who
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1903. bad made an application to be joined as a party, but lus applica- 
Babajibao tign was rejected by tbe first Court.

Laxmaxdas, [J e n k in s, C . J.— Tbe first Court held that tbe plaintifi was tbe 
manager of tbe matb.j

But tbe Judge iu appeal did not quite accept that finding. 
"What the Judge said was that the plaintiH^s position was suffi­
ciently valid to enable bim to recover the math property from a 
mere trespasser lii^e the defendant.

It was not necessary for the Mamlatddr to adjudicate on the 
question of right. Even when a suit is dismissed by the 
Mdmlatdd,r for non-appearance or for lack of proof, then also in 
such cases a suit to set aside the Mamlatddr\‘3 order must be 
brought within three years under article 4 7, scbedule l l ,  of the 
Limitation A c t ; v. Ghatargir JogGmha, Kishore
Bo^ Brojendra Kishore E o / / C h i n t o  Ganes/i v. Vishnu 
Gam ah Therefore, it is not necessary that the M^ivilatddr’s 
decision should be an adjudication on the title of the person 
suing' in order that it should be a bar to a subsequent suit after 
three years,

[JlSNKiNSs C, J . ;—The plaintitF sued in the Mamlatdar^s Court 
under a right with respect to which a succossion certificate was 
necessary. But ho has now sued in a capacity which has nothing 
to do with such a cerfcificate. The two causes of action are 
distinct.]

We submit that in considering the applieation of article 47̂  
scbedule II, of the Limitation Act  ̂ it is not necessary to refer 
to the nature of the causes of action. The article is general and 
it makes no distinction in the causes of action. A suit must 
be brouglit within three years from the d»ito of the Mdmiatd^r’s 
order whatever may be the basis for the order.

N, M» Samarth, for the respondent ( p l a i n t i f f ) W e  had 
brought the suit in the ]VI4mlatd^r^s Court as the heir of 
Raghunathdas* W e claimed the property as owner^ and the 
defendant set up a rival claimant. The Mamlatdd,r, therefore^

a) (1900) 25 Bom, 82* (2) (1806) 23 Cal, 781,
C8) (1888)P,
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held that we were not entitled to get relief without the production 1003.
of a succession certificate. The order of the Mamlatdar was not Babajieao

an order relating to the possession o£ the property. The order la.xmaiwa3,
was that we had no right to sue. It left the property un­
touched.

[O h a n d a a â b k a Rj J. :— But that order eonfinned the defend- 
•ant̂ s possession.]

W e submit that it did not confirm the defendant’s possession 
with respect to the math. The order affected the plaintiff 
personally, but not the math : Janabai v. Jppaya,̂ '̂> Rajaram v.
Ga^esh Ramcliandra v. NarsinJiachaiyaS^  ̂ The Mam»
latddr’ s order was not in form or substance adverse to the math.

Tathar, in reply.—In our written statement we did not admit 
the plaintiff“’s title as manager of the math. Though our title 
had not become ripe by adverse possession when the suit was 
brought, it has become so now.

Jenkins, C. J. :— The plaintiff' sues to recover possession of a 
house, and rent, or damages for use and occupation, describing 
himself as the manager of the math of Tehetis Koti Deva of 
Pandharpar. The defendant (among other things) pleads that 
the suit is time-barred on the grouad that the plaintiff is bound 
by an order of the 6th of May, 1889, respecting the possession of 
the property made under the Bombay Mdmlatdars^ Courts Act.
This plea is embodied in the first issue, raised at the hearing of 
this suit, which is in these terms “’Is the suit time-barred on 
account of the proceedings- of the Mdmlatddr in 1889 ?•” On the*
3rd of July, the Subordinate Judge of Pandharpur, finding 
on that issue in the afErmative, dismissed the suit. On appeal to 
the District Court this decree was reversed on the ground that 
this suit, as framed, was not barred by article 47 of the 
Limitation A c t ; and the reason for that decision was that in the 
opinion of' Mr. Pratt, the District Judge, the suit in the 
Mamlatdd.r^s Court was brought by the plaintiff personally, while

m
(1) (1898) P. J. p. 234 (2) (1895) 21 Bom. 91.

(3) (1899) 24 Bom. 251.
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his present suit waa brouglit by him in a representative capacity, 
B.iBAjiEAo as manager of the math. On. remand the Subordinate Judge
LAXHiUDAS, again decided that the suit was barred by article 47j holding 

on the strength of a statement made before him^by the plaintiff, 
that the M̂ :lmlatd̂ r̂̂ s suit had been brought by him  ̂ not in his 
personal capacity, but aa a representative of the math, and a,gain 
he dismissed the plaintiffs suit.

On appeal Mr, Kennedy, the District Judge, reversed tlie 
Subordinate Court’s decree, holding that both he and the Subordin­
ate Judge were bound by the determination of this point by his 
predecessor Mr. Pratt. He accordingly awarded the plaintiff pos­
session of the house witli Rs. 3G by way of damages.

The defendant has now appealed to this Court, and his first 
ground of appeal is that the Lower Court erred in holding that 
the suit was not barred under article d-7 of the Limitation Act, 
The material facts arc that the defendant took the house on 
lease from one Raghunathdas (who was the head and manager of 
the math) for one year from the 8th of December, 1887. Some 
time between then and 1889 liaghunath died; and thereupon the 
present plaintiff brought a suit in the Court of the MflmlattMrj 
under section. 15, clause 1, of the MdmlatdtW Act when the 
issues appropriate to such a suit were raised. The suit proceeded 
upon the basis that the house originally belonged to liaghunath- 
das Guru Manchardas of Pandharpur and in the plaint it was 
a l l e g e d A t  Kshetra Pandharpur, in the central part of the 
city, near the temple of Shri Kal Bhairav, in Mahadvar, there is 
a house (and) tenement belonging to my Kha.sgat {i,e, private) 
ownership. . . The room of 5 khans and the other room of S 
(khans) and 1 stone built khan, making in all 9 khans, and the 
roof of the bungalow over the Malvad, as onolosed within the 
four boundaries described above (that is to say) the khans and 
the building together with the passage as described above were 
m the yahivat (use and enjoyment) of my guru Raghunathdas 
Bava and the same has been in my yahivat as owner, since the 
time of his death. The same were given (to the defendant) on 
tent for one year; the saiS period having expired, possession 
(thereof may) be awarded to me,”
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From the judgment it appears to have been undisputed, tliat 190?, 
the defendant held the house on lease from Saghunath : and that 
the lease had determined ; at the same time it is manifest that laxmandas
the rights of the endowment were not even discussed.

The case was decided on the single point that by not; producing 
a certificate the plaintiff had failed to establish his heirship to 
Raghunath; and this reference to the necessity for a certificate 
makes it farther clear that the scope of the enquiry was limited 
to the private rights of Luxmandas and did not piirport to touch 
the rights of the math as represented hy him : Srimant Bajali 
Yarlagadda V, Makerla 8ndevammaS '̂> On the other hand it is 
clear that in this suit the plaintiff sues as manager of the math.
Now in connection with the property of a math, we have two 
distinct classes of suits; those in which the manager seeks to 
enforce his private and personal rights, and those in which he 
Seeks to vindicate the rights of the math. These two classes of 
suits are illustrated by Gn anas ami anda Pandara v. Velu 
Fa,nda>ram on the one hand̂ . and Baibaffifi v. Battatraya on 
the other; and (in my opinion) the rights of the math cannot 
ordinarily be prejudiced by the result of a suit of the former 
class, that is to say, by one in which the private and personal 

; rights of the manager alone are in question. This becomes clear 
;• when the legal conception of an endowment is borne in mind.

A math, like an idol, is in Hindu Law a judicial persona capable 
; of acquiring, holding and vindicating legal rights, though of 
necessity it can only act in relation to those rights through the 
medium of some human agency. When the property is vested

- in the math, then litigation in respect of it has ordinarily to be 
; conducted by, and in the name of, the manager, not because the 
' legal property is in the manager, but because it is the established 
, practice that the suit would be brought in that form (see 
Maharxnee Sinhess 'mree Delia v. MothooTanath ; Juggo-
dumha Dossee v. Pnddonione^ Dossee^̂ ;̂ Mttpa Jagshei v. K m h m ji 
Govind ; Manohir v. Lahhmiram^ and Kondo v, Bdbaji ®).

(1) (1897) 24 I. A. 73. (5) (1875) 15 Eeng. R. 318 at p. 330.
(3) (1893) 27 I. A. 69. (6) (1884) 9 Bom. 169.
(3) (19U2) 97 Bom. 363; 4 Bom. L. R. 743. (?) (18S7) 12 Bom. 247.
m  (1869) 13 M. I, A. 270 at p. 274, (8) (1881) P. J, p. 337.
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Lax&iandas.

1003. But a person in whose name a suit is thus brought has in relation
to that suit a distinct capacifcy : he is therein a stranger to himself 
in his personal and private capacity in a Court of law.

The principles which govern the cognate doctrine of estoppel 
throw alighb on this aspect of the case, of which we may usefully 
take advantage. In the Duchess o f Kin^Hon’ s case it was said 
“  It must be observed that a verdicb against a man suing in one 
capacity will not estop him when he sues in another disfcinet 
capacity, and) itl fact is a different person”  So in MeUers v.

where the plaintiff was an administrator suing in 
ejectment it was sai d:— in tho view wo take of it, the 
plaintiff in that case must be considered as a stranger; and 
therefore the rule as to estoppel does not apply, for whether a 
party sues in another’s right, or sues in a different right, he is, 
for the purposes of estoppel, to be deemed a stranger/^

There is yot another illustration of tho prominence given to 
distinction of capacity, to which I  would refer: it is that furnished 
by the case of heggoU v, G. N. liy, One Leggott had
died as the result of an accident he met with at a station of the 
defendant Railway Company. After his death his widow as 
administratrix of his personal estate, for the benefit of herself and 
the deceased\s children, sued the Company under Lord Campbell’s 
Act. A verdict was taken by consent and judgment was signed 
against the defendant for £500 and costs which wore paid. 
Then Leggott’s widow as administratrix brought another action 
against the Company for injury to tho deeeased’a personal estate 
occasioned by the expenses incurred as a result of the accident. 
On demuri'er the question arose how far either party was 
estopped by the former action, and it was held there was no 
estoppel. The position is thus summ-arized by Moll or, J. This 
being the state of things, the executor being tbo mere machine, 
and this being the form of machinery provided, by which an action 
can-be maintained, the interest of the exeeafcor is in maintaining 
an action strictly within the limits of Lord CampbolFs Act, and 
the,question arises, can an admission on the record made where 
the right of the executor to bring the action is expressly so limited,

(1) {1116) 2 Sm. L. 0. (lltK Bdn.) 781 at p, m .  (2> (1863) 32 L. J, Ex, 138 p. 142.
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be set up in another action brought by the execator generally in 
respect of the assets and estates of the deceased, so that in that 
action the defendants, who hav’ e submitted in the former action, 
are to be precluded from denying* the facts alleged' in the second 
action ? I  think that there is no estoppel under those circum­
stances ; although the machinery nominally is the same, the entire 
object and effect of the action is totally different, and any admis­
sion made by the executor, if it were on his side or her side, would 
not be available in a subsequent action which was brought in 
respect of the general assets of the deceased/^(i>

QiUain, J., in the same case said “  It is generally put in the books 
that the plaintiff must not be only the same person, but he must ' 
be suing in the same right,’ ’

To return to the facts of this case it ’.will be seen that this suit, 
brought for the recovery on behalf of the math of its property, 
has properly been so brought in the name of Laxmandas, not 
because the legal title is with him, but because he is the manager 
of the math, and so its appropriate representative for the purpose 
of any litigation necessary to enforce the rights of the math.

Can it be then that the rights of the math must be denied 
to it in the, suit, because in a Md-mlatddr’s suit it was held that 
Laxmandas had not proved his own private and personal right 
to possession ? Surely not. The rights of the math did not 
come into question in the former suit, the math was not so much 
as named by the Mamlatdar, and we would (in my opinion) be 
giving the Mdmlatdar’s order an effect never contemplated^ and 
of which it is not reasonably susceptibloj were we to hold that 
by it the math is now bounds or that by reason of it a suit in the 
name of Laxmandas cannot be brought to enforce the math's 
rights. Hnch has been made of the fact that in this suit Lax­
mandas has stated he brought the former suit as manager of the 
math ; but I fail to see how this statement can laave any decisive 
effect* It may be that this is the plaintiff’s view, but it is our 
function as a Court, not his as a witness^ to determine the true 
scope of the Mdmlatdar’s order; the doctrine of estoppel can 
have no place.

1903,

Babajibao
V,

(i> (1870) 1 Q. B. D. 503 ab p» 605,
5 1684—4



190S. The whole question resolves itself into this; in the former suit
~BABAariRAo Laxmandas was held not to have established private and personal
tiXMiTOAB. ownership in himself.

In this suit he is merely the appointed machinery whereby 
the rights o£ the math to possession are being enforced, and no 
order has been made respecting that possession. Apart, therefore, 
from the question whether it can bo said that the plaintiff was 
boimd l>y any order respecting possession it is apparent that the 
two positions are essentially distinct and in no way inter­
dependent. I  need liardly point out tliat an order in a. Mdmlat- 
dar’s suit does not give rise to the bar to which explanation II  
of section 13, Civil Procedure Code  ̂ relates.

The eonsiderations which I  liave applied to article 47 would be 
equally applicable to section 21 of t]io Martdatddrs’ Act.

It has been suggested that the ease should go back for determin", 
ation of the question whether Lax;inan.das is the manager of 
the math, but in our ophiioii that point has been sufficiently 
detennined for the purposes of tins suit l>y the Ijower Courts.

■For these reasons I  think, the de(;rct.! slu,nild l)e eontirmed with 
eosts; and as my colloagiios agree in this conclusion tliat will be 
the decree of the Court.

O h a n b a v a h k a h  and JAnoB^ JJ.-—W o concur,
Dt êreo e07ifirmeil>
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Jiefare Mr, JiM w Qkandmm'Jsur and Jfr. Justice Jucoh,

1903. AHMEDBHAI 'Vai-ab I-IABIBBHAI (oiuoinal T)i5ii’,EH'DAX̂ Tfi 3 I'o (>),_ Afpet,- 
»• S'BASUI EDULJIRAMBOAT (oeiuikai.Pi.AiK'i'tw'),, Respcjhi)-

■EOT,*''

M alioioiis p'osecuU on'^Partm r mid fm n~-IA ahilU ij o f  firm  fo r  torts o f  m e  
’partner-^Indidm eni m iia in in g  woeval almrgcs v>lioreif f o r  simo thore h) 
and f o r  others there is w i ,  prohahk mv,‘SC>~^Bea8oimhh and fw lm U o  
Oircumstances o f  suspicion— ^rasecniion, commencement o f

,̂*Fh'st Appeal Ko, 3? ,cf ,19U3*


