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1903, plaintiff had been recognized as manager by the whole family,
Gunovavra  the suit had actually been instituted by the plaintiff in his
Datrivgavs, individual capacity.

We purposely refrain in this case from resting our deecision
in any measure on the authority of the ruling of the Caleutta
High Court in Grish Chunder Sasmal v. Dwurke Nath Dinda @
which was cited at the hearing, as that ruling appears to proceed
upon a misapprehension of the principle affirmed in Z%e Orienéad
Buulk Cerparation v. Charriol® on which alone it puports to
be based. What had there been held was that a Court in joining
-parties under section 32 of the Civil Frocedure Code was
unframmelled by any question of limitation in respect of an
application for such joinder, not that the joinder could be made
in disregard of any question of limitation in respect of the suit
itself as affected by such joinder.

For the reasons above given, we reverse the decree of the
District dJudge and restore that of the Subordinate Judge with
costs of both appeals on the defendants,;

Decree reversed.
1) (1597) 24 Cal. 640, @) (183%) 12 Cal. 643,

APPELLATE CIVIL,

« Before Sip Lo I Jenlins, WCLE., Cheif Justice, and My, Justice Aston.

1953, NAVROJI MANEKJI WADIA axp oranzs (omierssr Drrexpints),
July 28, ApreLrAnTs, ». DASTUR KHARSEDJI MANCHERJI A¥D oTHERs
I ~. (oRIGINAL Pramxrirrs), RESPONDESTS. ¥

Croil .P‘?’fJCG(ZlLTL‘ Code (det XTIV of 1852), section 539 — Atash Behram { Parsi
et o g xe arrr . .
Jire-temple j—Darsi community of Udwada—Trust—Suit—m Capacity to hald
property—Mandatory injunciion—Tvespasser—Removal of encroaelinent.
In this country a fluctuating hody of persons, such as o village community,
is eapable of owning property.
It is oppesed to the notions of the Parsi community that the Tran Shah
(snered fire) should be regarded as capable of, or the subjcet of, ownership ;. but
on 18 ther henlty or doubt as to ils : ;
gven if there Le diflicully or doubt as to its ownership, it is obvious that there

* Appeal No. 186 of 1900,
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must ba some one entitied to protect from Improper invasion the temple property,
and those who can predicate of themselves that they have exercised the manage-
ment, authority and supervision as alloged in the pluint, ave so entitled.

The Parsi inhabitants of Udwads, as the Anjuman (that is, a constituted
council or assembly to which all guestions regarding their peeuliar customs are
referred) of that bown, ave vested with the control, management and supervision
of the Atash Bebram at that place and all that appartains to it

A suit for the vindication of the right of management which is vested in,
and actually being exercised by, the plaintiffs and those they represent 4% the date
of the obsbruction does nob full within ssction 539 of the Civil Procedure Code
(Aet IV of 1832) merely besause thoss who causs the obstruction happen to
have been neminated trustees,

A mandatory injunction should not be granted against a trespasser compelling 2

him to coms on the lanl on which he had trespassed to remove an encronchment
rande thereon by him.

Appean from the decision of Liallubbai P, Parekh, First Class
Subordinate Judge of Surat, in original Suit No. 239 of 1897, -

Suit for certain declarations and injunction with respect to, and
the right of, management of the Parsi Atash Behram (five~teraple)
at Udwada in the Suratb District.

After the conquest by the Arabs of the Kingdom of Persia in
the seventh century, the inlabitants of that country migrated
in parties to distant countries. One such armed party landed near
Sanjan in Western India and aslked the permission of the then
ruling Chief to settle in the land, stating that they honoured- the
cow, water, fire, the sun and the moon; that they wore the sacred
girdle and observed strict rules about the ceremonial impurity of
women, The Chief granted them a spot on their agreeing to'
learn the language of the country, to make their women dress
like Hindu women, to cease to earry arms, and to hold bheir
marriages at night. On that spot they built a temple for the
holy fire of angel Behram and the settlement prospered in every
way. After the Parsis had been settled for nearly six hundred
years in Sanjan, their Rajput Chief was attacked by the Mus-
salmans, who, having obtained a vietory, the Parsis were driven
from Sanjan. Those who escaped took their sacred fire with
them to the Bharut hills nedr Sanjan, They remained in hiding

~in the hills for twelve years and afterwards went to Bandsa,
teking with them the sacred fire. At Bandsa also their 'c‘oirg;'n‘

" munity prospered. ' In .p. 1419 a Dawar, or religious laymaz,

18G3,

NAVROJX
MANEEIT
WADIA
o,
Dasren
KuARSEDIT
- MANCHERIL.



1233,
[
I“TATI:UJI

MANERTL
W wl A

B AI*LILE:’JI

HT INDIAN LAW REPORTIS., [VOL, XXVIIL

med Changa Ass, buill a magnificent fire-temple ab Waveard
(..n& had the sacred fire brought from Bandsa to that place with
great pomp by three Sanjan high priests, Nagan Ram, Khorshed
Kamden and Chaya Sabiyar, Each of these three high priests
had threc sons, These nine sons becawe the founders of the
present nine priestly familics of Udwada. At Navsari disputes
having avisen bebween the two bodies of priests, that is, the
original priests on the one hand and these who had come from
Sanjfm on the other, the latter tuking their sacred five with them
vent to Surat in A p, 1738, Afterwards on the 28th October,
}.71 , they  mioved to Udwada, where the original sacred fire has
singe remained,

The fivst building for the accommodation of the Atash Behram
ab Udwads was buils by one Minochar Baman of Nargol. The
second was built by Dhikeji Edaljl of Surabin or aboub a. D.
1770, The thivd by Jamsetfi Nanabhai Guzdar of Bombay
about A, p. 1812 0or 1815, but the evidence about the building by
Guzdar was contlicting. The fourth was built by two brothers,
Dadabhai and Mancherji Wadia, in March, 1850, and the fifth and

the latest by Motlibai Jehangir Wadia in Cetober, 1894, 8ub-

sequently under an indenture, dated the 2nd September, 1896,
Motlibai appointed Navroji Manekji Wadia, Kavasji Kharsetji
(afterwards Sir Jamsetji Jijibhai), Jijibhai Mervanji Wadia,
Behvamji Pestanjl Bharda and Nasarvanji Jehanjir Wadia, since
deceased, as trustees to look after the Atash Bebram. TUnder
the orders of the trustees the three doors of the northern hall of
the Atash Behram were, from the 19th October, 1896, daily closed
and locked up ab night between O r.ar, and 6 A, ar.  Further,
the trustees on or about the 7th November following completely
Liacked up a doorway in the compound wall between the Atash
Behram and Dareh Meher built by Sir Dinsha Manekji Petit in
1891 to the west of the Atash Behram. The doorway was
opened by Sir Dinsha at the request of the Anjuman (Society) of
Udwada. These acts on the pavt of the trustees put.the Parsi
community at Udwada to great inconvenience and trouble which
cubminated in disputes. The plaintiffs, therefore, in the year
1897 brought the present suwit on behalf of themsclves and as
representatives of the Parei community of waada allegingae=
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1. That they brought the suit with the permission of the Cowrt duly obilaine
ed under scetion 30 of the Civil Procedure Codu ; that the Atash Belwam or the
fire-temple of the Parsis at Udwada was, with ifs site and diverse Luildings
and appurtenances frowm time to time dedicated for uss in conneetion therewith,
vessed in bhe Parsl inhabitants of that town, and they have from time imme-
reorinl managed the same and cxercised absolnic nuthority in regard to the
mainbmance and administration thereof as o place of Zoervossirian religious
worehip and observances.

2. Thab nine priestly families of tho Pavsis of the said bown of Udyada bavens
of uWhu and from time immomorial beon the special delegates of the Parsiinhabit-
ants of the said town for the purpose of supervising and managing the said
Atash Behvam, and the plaintiffs wore mombers of some of the said nine familics.

8. That the defendants were trustees appointed by and undel' an indenturg
dated 2nd September, 1896, and made botween Bai Motlihai now deceased of the
one part and the defendants and Nasarvanji Jehangir Wadia mow deceased of
the other part, whereby the sald Motlibai assigned to the defendants and Nasar
vanji Jehangir Wadin deceased certain securitics uponm trust for the purposes
of the said Atash Behram anl also conveyed to them certain lands upon truss to
pezmii the same to ho used as a place for public worship by all persons of the
Zorcastrinn 'faith and for the celsbration of all rites and ceremonies of the
Zovoastrian religion as heretofore observed; that the lawds so conveyed had
besn puvchased by the said Motlibai and added to the previously existing
compound of the Atash Behram, and in the compound so enlarged sho erected
ancw Atash Behram in lieu of the old huilding ; that al} this was done with the
full concurrenee of the Parsi community of Udwada ; that on the 80th October,

1804, Motlibal formally made over the new building and the additional land so
purchased by her to the said community for the purpeses of the said Atash
Behram. .

4. That Motlibal was from the 30th October, 1894, a bare trustee of the
newly purchased land for them and was not competent to convey to the defends
ants and N. J. Wadia, decoased, any estate or interest in the raid lands other
than the estate or inferest of bave trustees; that BIoilibal professed to give {o
the defendants or ab oll events the defendants claimed to have, undar the said
indenture, the right to make rules 'md regulations for the managament of the
said Atash Behvam, : -

6. That they denicd that the defendants had any such right and that the

said indenture was and ought io be'declared by the Courb 2 be inoperative so

far as it purperted to confer any sueh right on the defendints,

6. Thab the defendants claiming to act under the said power on or about the
Tth day of November, 1806, erected a wall and (.hereby Blocked up g door-way in
the east wall of the compound of the building kmown as Dareh Meher und
whigh adjeins the Atash Behram and . thereby . preve11tu1 communication
bebwoen the Atash Behram snd Dareh Melier throngh thie said deor way and ’sims
taused much. mcmwemence and hinduanee £o the priests and others who. Wg,xe
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in the Labit of Tassing ihrough the said door-way in the course and for ihe
purpose of religiouns ccremonies and observances.

7, That the wallin which the said door-way was placed was nob situated in
the land purchased by Motlilai.

8. That the defendants had no vight o block up the door-way. The plaint-
iffs were entitled fo Leep and to have it kept open, and the eanse of actum in
respest of the door-way arose on the 7th Nov ember, 1890.

9. That the doors of the northern room of the Atash Behram used to
romadn oper night and day. The defendants wrongfully and unjustifiably
Rosed and locked vp the two doors in the western wall and one door in the
vorthern wall of the said room marked vespectively B, ¢ and D in the plau A from
8 .30 to § Aan cn the 19¢th November, 18906, and continued doing so every day,

hetdw cnusing great inconvenience to the priests “and others engaged in and
About the Atash Belram.

10. That the plan A aannesed to the plaint showed the relative positions of
the gaid Atash Bebram and {he Darel Meher.

i1, ¥ # w ® &

12, That the plaintiffs prayed for reliol as follows ;-

() For a declaration that the indenture > dabed 2nd September, 1896, made by
Bai Motlibai could not and did not eonfer on the defendants and the defend-
ants did not possess any right or title whatsoever to interfere with or in the
management or adminigtration of the Atash Behram further or otherwise
than by applying the moneys selbtled by the said indonture for the purposes
therehy prescribed, and that o far as the zaid indentwre related to the lands
and heroditamenis thereby conveyed, the dofendants wove bare {rusteos thercof
for the Parsi commnuity of Udwada,

(h) Tora declaration that the blocking up of the door-way mmked 1, I in
the plan A annexed to the plaint and the closing at night of the three doors
marked B, € and D in the plan were wrongful aels and not justified by auy

ikt or power vestod in the defendants cither under the said indenture oy
otherwise.

{¢) For an injunction ovdering the defendants and each of them to remove

the wall marked G in the plan A huilt by them across the said door-way E, T so
. » ! -

as to restore tho said door-way to its former and open condition.

{:,,Z,) Por an injunction ordering the defendants nob to eloss the doors B, ¢
and D or any of them at any time.

(&) Por an ovder perpetually enjoining the defendants not in any way to
interfors with ar in the management and administrabion of the Atash Behram

Atas n

2 f . or othorwise & B Tarip Lho P @ anft aq .
further or otherwise than by 'appkyng the funds sottled by the said indenture
to and for the purposcs mentioned by it.

The defendants answered=—

1. That the Parsi five-temple or Atash Bohram ab Ud“a,dd was entirely
rebuily, preserved and enlarged by ore Dadabhal Pestonji in 1830 ; that the said
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Dadabhai in consideration thereof was entrusted with the possession and com-
plete management of the said temple; that he dil the rvepairs, whitewashing,
tile-turning and supplied fuel, oil, sandalwood and ineense ; that he appointed
as his mannger and agent thercof under him ene of the Dasturs of Udwada,
biz., Dastur Dorabji Beheramji.

2. That on the death of the said Droabji, his son Mancherji Dorabji was
appointed manager and agen’; that in 1863 the said Dadabhai appointed four
other persons along with the sail Mancherji as trustees of the waid fire-temyle
and premises. .

3. That on the deabh of:Muancherji his son (plaintiff No, 1) was appointed
as trustee in his place.

4. That Dadabhai, before his death, appointed his son MMerwanji to succeed
him a3 the person who had' the right of control and management over the said
premises ; that the saidl Merwanji Dadabhai removed the firs plaintiff from Ins
position as one of the trustees.

5. Thab the sald right of control was entrusted to Bai Motlibal in consxdel-
ation of her having entirely rebuilf the said fire-templo ; that she was entitled
to appoint the trustes defendants trustess of tha fire-temple and premises ;
that Navroji Manekji Wadia, who was one of the frustees, agreed to their
continning trustees after Motlibai’s death ; that the wmatters complained: of
were done with the consent of all the trushees and of Merwanji Dadabhai who
represented the original rebuilder and preserver of the fire-teinple 3 that their
action hiad the approval of the great bulk of the Parsi conununity,

6, 4. That the plaintiffs were not entitled fo maintain the suit in sccordance
with the provisions of section 30 of the Civil Procedure Code on behalf of the
whole Parsi community of Udwada; that the plaintiffs did not show any such
right in them ; that there were many Parsis in Udwads who controverted the
allegations made by the plaintiffs and who were oppesed to the relief prayed for
and that no canse of action had ascrued to the plaintiffs in their own vight, -

8, That they did not admit the allegations made in paragraph 1 of the plaink,
viz., that the fire-temple of Udwada was vested in the Parsi inhabitants of that
fown and that suck inhabitants had managed the same; that they contendad
that the Parsi inhabitants in common with the rest of the Parsi community
at large had hitherto enjoyed and were entitled to enjoy only the right of
Zoroastrian religious worship and observances in the eald fire-temple and its
appurtenant buildings. L

9. That thay .did nob admit that cerbain nine Parsi priestly families of
Udwada had as of vight and from tims immomorisl and as special délegates of
the Parsi inhabitants of that town supervised and managed the said "Atash
Behram. They contendod that the said nine families had enjoyed and were
‘entitled to cnjoy the rights of rendering due service to the kebla or the sacred
fire enthroned and kept burning night and day in the said Atash Behram or

fire-tomple ; that beyond that they had enjoyed no other special right in
conneotion with the firo-terople and that defendant was & member of the saif

nine families
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satlons 1nade in paragraph 3 of the plaint exeept
ation Ut s ,uh DBehiam with the new piece of land purchased
Iy Motlibed was Zovmally mdc over {0 the Parsi community of Udwada on
the Sith Cutobor, 1555 They contonded that the new Atash Behram wibh ibs

ested i possession in Motlibat antil the date

Tonds and buildings eontinmad v
of the m."-uc ive, thub is, Sad September, 1896, and that sinee that date the said
tes hal become vested in thew as mentioned in the indenture ; that the new
bm ding wos erected with thelconsent of the late Dadabhai
s, tie fonnder of the old fre-temple, but not with the congurrence
of the "nnl (’(,lllm(d(lt" of Udwuda, as in the plaint alleged ; Lhat the Parsi

connnanity of Tdwada hiad no voiee whatever in the erection of the new five-
tewple, ‘Lunml it was no donbt erected at their 1cqucai for their henefit and
, s also for the benefit of all other Paryls.

That "‘v!" ;Hm.u was nob o bave trustes of the sald newly purchased land
s the Parsis of Udwada after the 30th Octobar, 1894 ; that she held and stood
\'1 of the Tand until the smme was corvoyed to the defendants and that Lho
had accordingly held the same and were entitled so to hold it as of

12, That the said iudenturs was valid and hinding on ail persons in respect
of all matters and premises dealt with thercin and was not in any way in oxcess
of the rights and authority helonging to the settler of the said trast proporty;
that neither the plaintiffs nor any other persons were catitled to have any
provision of the indeviure deelared null and wvoid or inoperative ; that they
{defendants) were entitled to make rmles and regulations for the managoment of
the Atash Behram j that Motlibai had power {o Invest the defendants with snch
authority, o power inheront in the very conception of the endowment made by
her. )

13 That thewall onthe east of the Davel Meler helongsd o the Atash
Behvam ; that the door-way in dispute was opened whout seven years ago with the
permission of the then mauagers aud {rusfess of {he Atash Belwamn ; that it
restzd entirely with the sald mavagers and trustees how long to keep the door-
way open and kow lang to lkeap it closed aecording as they found it expedient
and that the deor-way was so managed until it was blocked up.

14, That an anjwstifinble wlteps was made tuterfering with the defendants’
vight to keep the dvor-way closed or open according s the dofendants fonnd it
nedessary 3 that the Josrs wore nffixed to the eompound wall Iy menns of posts
driven into. the grownd and thus the dlesing of the doars was rendered impossible
by Biv Dinsha’s people ; that Ly such nction the Atash Behram was exposed to
growk inseenriby ; $hut Do tho dus q‘r,lco'mrding of the interests of the Atash
Bibraw they Bloeked up the door-way by raising a wall on the land belenging
o the Atash Behuam,

15, That the closing of the doar-way was in no way ealenlnted o oceasion
inconvenienco or hindranes Lo the officiating priests ov any moembers of the
Zovonsivian sommunity 5 thut thoe plaintifls, who did not prefess thomselves to bo
the frustecs of the Dareh Meher, had uo right to complain of the closing of the
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door-way and that the guestion whether the door-way was rightfully or weongfully

closed up eould not be adjudicated upon in this suit and thet the trustees of the
Dareh Meher had employed the plaiutiffs as tools in their hands {oabtain objedts
of their own.

16. That the compound walt in which the door-way epaned was the property
of the Atash Dehrom ; that alterations, additions and repaivs were made to the
wall by Motlibal.

17.  That the plaintifls had no vight to have the same door-way kept open or
to deal with and exercise right of control ever i, .

18. 'That the three doors marked B, C and D in the map A have heon dlosed
at night for the better protection and seeurity of the Atash Behram and of the
utensils aud other artieles helonging to the Atash Bebram ; that the same was
being done for a much longer time than the plaintilfs allege and that by go
closing the doors ab night no hindranice whatever was cansed to the usa of the
Atush Behram for which it was intended 5 that the closing of the doors was
ealeulnted to ensure due protection of the things of the Atash Belwam and to
provent evil-minded people from making away with valuable things therefrom;
that the plaintiffs were not entitled to interfere with the dae managemont of the
said property and to require the defendants to keep the same doors open night
and day.

19. The map A was wrong and inaccurate and it wrongly showed the wall
which contained the disputed docr-way as belng tre property of Davel Meher.

20. That the plantiffs were ot entitied to the relicds (¢}, (3), (¢) and (@) as
claimed by them ; that Motlibol had not aeled in escess of the rights and powers
pessessed by her,

21. That the very nature of tho seftioment of the funds and proper applica-
tion thereof neccssarily domanded the oxercise of the powers the defendants
have hitherfo exercised and that such ssercise was quite legitimate and proper.

22. That the phintiffs were not entitled to impeach any portion of the
indenture ag invalid or inoperative without making the legal representatives of
Motlibai parties to the case. ' .

23. That the Cowrt had no jurisdiction to enterbain. the sit, for it foll within
the purview of section 539 of the Civil Procedure Code, nor was the sulp
maintainable withoub the consent of the Advocate General of Bombay.

24 That the plaintiffs ought to pay ad valsrem Court-fee nccording {ovthe
costs of the fire-iemple which aniounted to upwards of Rew 12,500; and that the
suit should he dismissed and costs of the defendants should be swarded,

The following is the material portion of-the tr 1st-deed
executed by Mo’ohbm in favour of the trustees e

And whereas the said Motlibaj is desn'ous of settmg apmf a fund of rupees
sisty-one thousand for the due maintenanes of the said buildings and the pers.
formancs and observance of the rites and ceremonies hereinafter mentioned:
And whercas with that intent the said Motlibai hath withthe consént-of the
trustees (testifiod by their boing parbies to and executmcr these plesents :
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ferred into the joing names of the trustess and delivered into their hands before
the exeeution of these presents the securities speeified in the second schedule
hereunder written (which at the date hercof ate of the marlket value of 1mipecs
sixty-seven thousand and four hundred) to De held by them upon tho trusts in
that behalf hercinafier declared And whereas the said Motlibai is also desirous
of conveying to the trustees the said plots of land and the sail buildings upon
the trusts in that behalf hereinafter declared Now this Indenture witnesseth
that in pursvance of the said desire the said Motlibai doth hereby voluntarily
grant unto the trustees the hereditaments and premises partieularly speeified in
the first schedule hercunder written Together with all buildings and edifices
standing thereon (including the huildings so erected by the said Motlibaias
aforesaid) and the furniture vessels and utensils now placod therein Together
also with the riohts and easements and appurtenances to the said premises
belonging or enjoyed therewith To haveaud tohold the said premises unto and
to the use of the trustees upon trust at all times to permit the same to be used
as & place for publie worship by all persons of the Zoroastrian faith and for the
celebration of all rites and ceremonies of the Zoroastrian raligion as hitherto
observed And it is hereby agreed and deddared that the trustees shall stand
possessed of the securities specified in the second schedule hereunder written and
all monies payable thercunder (hereinafier cailed ¢ the trust-fund’) wpon trust
to spply the net income thereof for or towards all or any one or more of the
objects and purposes hereinafter mentioned that is fo say :

(@) In the maintenance repairs and general up-keep of the main fire-temple
building at Udwada or any other buildings appurtenant thereto,

() In providing oil for the due lighting of the said temple and the outhouses
thereto appertaining and in providing sandalwood firewood and inceuse for
feeding the sacred fire,

{¢) In the performance and observance of the Jassan ceremony on -each
anniversary day of the installation of the sacred fire Iran Shah which falls
on the seventeenth day of the second month of every Zoroastrian Shenshai
year.

(d) In the performanes and observance of the Baj or ceremonies an sach
anniversary day of the denth of the late Manelji Navroji Wadia (bhe hushand
of the said Motlibai) which happens on Mehr the sixteenth day of Ardibehest
the “second mwonth in every Zoroastrinn community Shenshai year and on each
soniversary of the death of the lato Jehangirji Nasavvanji Wadia {the father
of the said Motliba) which happens on Deptin the twenty-third day of Aban
the eight month in every Zovoastrian Shenshai year.

(c) And generally in waking amangements for the perpetual turning for
the sacred five it heing the pious desire and intention of the said Motlibai

- that the said fire-temple shall for all time o eome hold the sacred five Tran

Sheh and remain open for worship to all devont persons of the Zovoastrian
faith And it is hereby further agreed and declared that it shall be lawful
for the trustees to-frame rules and regulations for the due government of
the snid trust premises with power from time to time to ressind or alter the
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game and the rales for the time being and if thought necessary to substitute
new rules and regulations in leu thereof and it is hereby further agreed and
deelared that if in any year the whols of the income of the 4rust funds shall not
from any cause whatever be applied for the objects and purposes aforesaid ox
a:ny of them the trustees shall accumulate the surplus or residue of such
income by way of compound interest by investing the same and the resulting
income thereof from timeto time in any of the securities kereinatfter mentioned
provided that the trastees shall have full libevty at any time if they think fit
to apply the whole or any part of sueh ascumulations as if the same were part
of the iucome arizing then in the eurvent year.

The findings of the Subordinate Judge are embodied in the
judgment of the Chie¢f Justice. He passed a decree in the follow;
ing terms 1—-

1 therefore declare (a) that the defendants do not possess any right nor title
whatever to interfere with or in the management or administration of the sacred
five called the Iran Shah and the Atash Behram bulldings together with all

affairs connected with the sacred fire and its property, funds, income, bmldmﬂ'a,
prosents, &c., further or otherwise than

1. DBy repairing the Atash Behram buildings and providing the prlests and .

woprshippers with furthor accommodations for religious purposes with the mondes
settled by the indenture, Exhibit 141, provided that in doing so they (defend-
ants) do not go against the wishes of Motlibal as expressed in the indenture and
against the long established practice followed on such oceasions.

2. By supplying kathi (fuel), sandalwood and other things necessary for
Teeding, worshipping and maintaining the sacred fize when ghey are allowed to
do 50, by the heirs and representatives of Merwanji Wadia.

3. By supplying oil for lamps and giving pay to Zadukus, servants, employed ;

in the Afush Behram.

4. By seoing that the main Atash Behram building and the other hoildings
and open spaces including the compound walls attached to it are used for religions
purposes; provided that in deing so, they (defendants) do siot go sgainst the
religious practice and prejudices of the Udwada Anjuman and other worshippers.

5, By sceing thot the censor and other things placed by Motlibai or+he
dofendants as her trustees in the Atash Behram are used and duly taken eare of,
If theve s a chance of a dispute hetween them and the officiating Driests rogard-
ing tho safety or indiscrest wuse of the things, it will rather be advisable on
thoir (defendants’) pavt to keep away the thing with the permission of waada
Anjuman than enter into litigation with the priests.

6. By seciny that the rites and ceremonies mentioned by Motlibai in the
indenture, Exhibit 141, paragraph 12, are dﬁfy porformed $hrough the priests
offieinting in the Atash Behram. ‘

Y. By keeping in a loom the furnibure and other things supplied by Mob

or by them gs her tmsfees, which are not of daily wse, provided that the
shut out the Udwada Anjuman from the nse of the furnituis, &c., a,nd the
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8. By applying the funds in their hands for the zeligious and charitable
purneses meationed in the indenture, provided that in doing se, they (defendants)
do not invade the right of the plaintiffs and other members of the Udwada
Anjuman, .

T also declara that 50 far as the indentuve velates te the lands and heredita-
ments theroby conveyed, the defondants ars bare trustees thereof for the Parsi
contaunity of Udwada.

T also declare (0) that the acts of the defendants, vz, blocking up the door-way
E, T aud the closing at night of the three doors B, ¢ and D shown in the plam,
Exlubit 272, wore wrongful acts and nob justified by any right nor power vested
in the defendants. either under the indenturs, exhibit 141, or otherwise.

T also order (¢) that the defendants and each of them do remove the wall huilt
}&y them acress the door-way H, F which wall is marked G in the plan, Bxhibit
973, so as to restore the said door-way to its former open condition,

T further order () thit the defenlants and cach of tham do refrain from
closing the doors B, € and D shown in the plan, Txhibit 273, at any time and
T further order () that the defendants do refrain perpetually from interfering
with or in the management of the sacred fire and the Atash Behram buildings,
propertiss, ineowe, &e., otherwiss than as shown in the first velief (¢) granted to
the plaintiffs.

The defendants do bear their own costs and do pay the costs of the plaintiffs.

The defendants appealed.

Inverarity (and Lowndes, with Feny and Iormusii), for the
appellants (defendants) :~=We eontend that the property men-
tioned in paragraph 1 of the plaint does not vest in the Parst
community of Udwada and the nine priestly families arve not
the delegates of the Anjuman. We disclaim any rvight over the
ceremonial portion of the temple work., What we claim is that
the land and the buildings are vested in us as well as thé right
to manage them. We have a rvight to take precautions for the
protection of the valuables in the temple,

The next question is whether the sacred fire is the subject of
ownership.  Our ease is that if it Lelongs o anybody, it belongs
to the whole Parsi community at large, Tho Tran Shah is not a
judicial'person in the sense in which a Hindu idol is considered
to be so. We do not dispute and nover have disputed that the
nine priestly families are the only persons entitled to officiate at
the five and to take the offerings and perquisites generally offered
for the performance of ceremonies in the temple.

[JENEINS, C. J.:—The plaintiffs’ main contention refers to the
closing of the door in the compound wall,]
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Sir Dinsha Petit huilt the Dareh Meher. His trustses veally
wish it to be declaved that the wall b"lom‘ed to him and they
have put forward the plaintiffs to do so. Motlihai, when she
rebuilt the fire temple, purchased certain lands and made additions
to the temple. Theveupon the heivs of Dadabhal, whs were in
management of the temple pronnrtv transferred all the »ights
which Dadabhal possessed to Motlibai and thenceforward she
contbtinued the managemend till she made ths frust-deed,
Motlibai did not make a gift in favour of any one of the lands
she purchased. Supposingg she had beeowe insolvent hefore sha

the Official Assignee. 'lhe db( xmtiou bs ’\Inbubh- was ta the
whole Zoroastrian community and not only to the community ab
Udwada. The very fach that she appointed the trustees shows
that she had reserved her propriefory rights over the temple as
founder and did not intend to make a gift to any one. We
contend that the property 2ll along veste:d in Motlibai and there
was nothing to prevent her from taling it back: Doe d. Howard
v. Pestonji®  Having regard to the provisions of the Transfer
of Property Act, which is applicable to the ease, Motlibai could
not malke a gifb of the property except Ly o vegistered deed, and
that being wanting, the ownership remained in her. In any
event Motlibai had reserved her rights as founder and she was
entitled to make any arrangement she chose with regpect te the
property.

[Fevwing, O, J.:—But not g0 as to nullify the ohjech of the
trust.] '

If what we have done ig inconsistent with the {rust-deed, then
the Advoecate General would be a necessary party to the swét
The plaintiffs’ chief complaint is that they are pub to great
inconvenience on aceount of the closing of the door, This is g
matter of detail which the Court cannot go into:. . (Documemtmy
evidenes discussed). There is no documentm;y evidence that the
Anjuman or its commitbes ever interfered in the management of

the building. The only evidence is that after the formation of

the.commitiee some rules were framed relatmg entirely to the

(1 (1852} Pm& s Q. C. 335,
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ceremonial part of the work., There is no evidence that the holy
fire helonged to the Anjuman at Udwada.

[TENKINS, O, J. :—How is it capable of ownership F] )

We submit it is not. But if it is, then it belonged fo the
whole Parsi community at large. The finding of the Judge on
this point iz repugnant to the feelings of all Parsis. The
plaintiffs’ case is that they can take the fire wherever they choge,
We do not dispute their right to worship the sacred fire and
appropriate the offerings. The Judge has confounded the right
to the fire and the vight to the building.
[

[TExgiys, C. J. :-~We cannot go into these interesting questions.
We must look to the cause of action which is the closing of the
doors,]

The plaintiffs have claimed a declaration with réspect to the
doors, but they have not claimed consequential relief. Recently
various thefts have occurred, therefore we were justified in closing V
the doors at night. The plaintiffs want to he free from all
control. The following were some of the authorities cited ;==59
Geo, IT1, ¢, 12, s. 17; Lewin on Trusts, p. 605 (Note) ; Doe d.
Iliggs v. Terry®; Vestry of Bermondsey v. Brows @ ; Dart on
Vendors and Purchasers, p. 24; Chilton v, Corporation of London® ;
Lord Rivers v. Adams.®

Seott (Advocate General, and P, M. Mehia, with H. C. Coyaji,
Ko M. Jhaveri, and Mulle and Mullz), for the respbndehts
(plaintiffs) :~—-During the course of the arguments and the dig-
cussion of the evidence, the following authorities among othery
were cibed :—~Wesh and Buhlex, p. 584 ; 7%¢ Advocale General of
Bombay v. David Huim ® ; Wardens of Nossa Sensra v. Bishop
Hartmann @ 5 Batten v. Gedye ™ ; Bombay Gazetteer, Vol, 1X,
Part 1L, p, 2135,

Lowndes, in veply,

(1) (1835) 4 Ad, & B, 274, 282, ) (1878) 5 Tx, D, 361
(2} (1803) 1 Eq. Casas 204, 215, (3) (1886) 11 Bom, 185,
() (1878) 4 Ch, D. 735. ©) (1851) Perny’s O C. 833

() {1850) 41 Ch. D, 507,
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JEnkins, C. J.:—Thig suit relates to the Atash Behram or
fira-temple of the Parsis at the town of Udwada, in the Pardi
Taluka of the Surat District, The plaintifis are three Pawpsi
inhabitants of that town, and they purport to sue on behalf of
themnselves and all other Parsi inhabitants of Udwada in
accordance with the provisions of section 30 of the Civil Procedure
Code, which permils one party o sue on behalf of all in the same
interest. The defendants are the trustees of an indenture of
settlement, dated the 2nd of September, 1898, executed by Bai
Motlibai, now deceased, a benefactress of the Atash Behram,
The cause of action alleged is, first, that the defendants, claiming
to act under a power contained in the indenture of settlement,
on or aboub the 7th November, 1898, erected a wall and thereby
blocked up a door-way in the wall of the compound in which the
Atash Behram stands ; and sccondly, that on the 15th October,

1896, the defendants wrongfully and unjustifiably closed and
blocked the two doors in the western wall and one door in the-

northern wall of the Abtash Behram, and have continued to do so
every day since, thereby causing great inconvenience to the
priests and others engaged in and ahout the Atash Dehroam. To
appreciate the real character of the suit a short narrative of the
temple’s history is necessary. It is claimed that it is the
oldest Parsi temple in India, and undoubtedly its traditional
history points to a considerable antiquity. The Subordinate
Judge has given a detailed account, which has been accepted as
being substantially a correct exposition of tradition, and it is

therefore necdless now for us fo travel over the same ground, I

will suffice to say that the building was erected ab Sanjan, and
in it was located the sacred five or Iran Shah counstructed by the
ancestors of the nine priestly families. This fire has ever been
regarded by the Parsi community as an objeet of veneration and
reverence and a symbol of the greatest sanctity. Under stress of
circumstances the sacred fire was moved from place to place, and
ultimately on the 28th October, 1742, it was brought to. Udwada,
It was firsh lodged there in a building given for the purpose;
then Bhikaji Rdalji, a Parsi from Suraf, vebuilt the temple; ;
according o some it was later restored by s Parsi named Gazdar,
but as to this bllgr,e “is a difference of opinion: it is, howawfgxf{,
3-1170~-3
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certain that in 1830 Dadabhoy and Mancherji Pestonji Wadia
in restoration of the temple then standing erecbed the building
which was re-built by Bai Motlibai in 1884, In the plaint it is
alleged that the Atash Behram or fire-temple of the Parsis 'is,
with its site and diverse buildings and appurtenances from time
to time dedicated for uge in connection therewith, vested in the
Parsi inhabitants of the town of Udwada, and they have from
time immemorial managed the same and exercised absolute
authority in vegard to the maintenance and administration thereof
as o place of Zovonstrian religious worship and observances, and
further that the nine priestly families of the Parsis of Udwada
have, as of vight and from time immemorial, been special delegates
of the Parsi inhabitants of that town for the purpose of super-
vising and managing the said Atash Behram, and the plaintifis
are members of gome of the sald nine families. This, then, is the
title on which the plaintiffs claim to sue. The defendants, on
the other hand, contend that Dadabhoy Pestonji was in 1820
enfrusted with the possession and complete management of the
temple in veturn for bis having rebuilt, preserved and cnlarged
the same, and that “ the said right of control and management
was entrusted to Bai Motlibai in consideration of having entirvely
rebuilt the temple and added thereto,” and that the defendants
as the tyustees appointed by her have aequired the same right.
At the trial of this suit before the Subordinate Judge the
following issues were frawmed ;—

1. Do the plaintiffs prove that the five-temple (Atash Behram) of Udwada
is vestod in the Parsl inhabitonts of that town, and that they or uine priestly
familios of Tdwidda as their dedegates have from time jmmemorial exercisod

_absolute anthority in regard to the maintenance and administration thereol ?

2. Or, as is alleged by the defendants, was one Dadobbai Pestanji of
Bombay invested with the management owing to his having robuilt, proserved
and enlarged the fire-tomple since so early as 1830, the nine priestly families
being shmply bound to render services only io the gaered fire?  Haw Dadabhai
Postanji transferved any of his powers of mauagemont to {he defondants ?

3. How favr will the dissent of Beramji Pestan]i Bhavda alfect tho phintiffs’
rvight of management, if any?

4. What vights us to possession and management of Atagh Behram eamo
t the lady Bal Motlibai when she reconstructel the Atash Behuam and
appurtenances at large cost ?
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5. Was she entitled to confer on fruslees (defendants) all the powers inelnding
that of making rules and regulations for the due government of the trush
promises under the indenture A? How far would the indounture bind all the
wolshippers ab the ternple ?

6. Istho componnd wally the deor-way (3, Fin the plan snuvexsd to the
plaint) in which is now closed, the property of Atash BEehram or part of the
adjoining Darve Meher?  Have the dofendants tiie right to claze the door-way ¥

7. Can the plaintiffy claim any reliof with reference to the wall independently
of tha trusiees of the Dave Meher?

8. Aro the plaintiffy entitled to have the door-way E, F' kept permanently
open by reason either of long wsage or any right on the score of inconvenience
to worshippers ¥ .

9. Does the daily elosing of the deors B, € and D lLetween 8 p.an snd 6 Ao,
intezfere with or cause incowvenience {oany rveligious riles performod by the
plaintiffs or by the Parsi worshippers in general ?

10 Aze the plaintiffs entitled fo all or any of the reliefs (@), (), {¢), (), (&
asked in the plaint?

11, T the suit had for non-joinder of Motlibai’s heirs ?

12, Is it bad in its ineeption for want of the Advocate Gensral’s permission
or owing to its being brought in an inappropriate form P

13, Ts nob the plaing sufficiently valued and stamped for the purposes of the
Clonrt-fees ¥

On theze issues the learned Bubordinste Judge found as
follows :—

My finding on the first issuc is that the Atash Behram or the saaved five
ealled the Tran Shahand the building and other property belonging to it have
visbed in the Parsi inhabitants of Udwada, and thot they, or the nine priestly
families of Udwada, as Jelogates of the Parsi inhabitants of Udwada, have
exercised absolute authority in regard to the maintenance and administration
thereof from the time when the sacved five was bronght to Udwada,

My finding on the second issue is that Dadabhai Pestonji of Bombay who
built the old Atash Behram in 1830 was not invested with the management of
the Atash Behram owing to his having built and enlarged the fire-ternple; that
the nine priestly families weve nob bound to Dadabbai to render serviees only
to the saered fire and that the said Dadabhat did not transfer any of his powers
of management to the defendants.

My finding on the third issue is that the dissont of defendant Beh.mmp Pestuny
Bhavda will nob affect the plaintiffy’ right of management:

My finding on the fourth issne is that swhen Motlibal sonstructed the new
Luilding she acquired the vight of seoing that the fire-temple with the compound
and: other buildings attached to it, fogether with the eensor and obher thmg'a

wplaced by hior in the fire-tomple, wove wssd for tho purposes for which they were
intended to bo-used ; that the buildings were duly repaired ab her cost; Lha/t the
rifies and’ ceremonies inténded to be pexformetl on her behalf and "Lt hﬁr colh
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- .
1ac8. wore duly performed, and thab the things that were net intendel for daily use
T Ravnot werd 1o in o rpom in the five-tomple under safe and proper custody.
MWL My findine on tho Gf#D issue is that Motlibal was entitled to confer ou her
| Iy linding on tha . bl -
. trustecs the 1ighis or powers mentioned above, and that she was not entitled to
DASTUR conber on hor trustees the powers of muoking rules and regolations for tht; Fl};m
AL st nremises, and that the indenture made by her (Exhibit
.,\I[ cvoinr, govermment of the trush premises, and that the 111401 ure -,I v her ( .
S 141) is nob Linding on the worshippers so far as it confers rights or powers in
i41) is nob binding on ihe W

axeess of those possossed by Motlibal hevselfs
fuding ontho sisth izsueis that the componnd wall in which the door-way
B, ¥ is belengs tothe Darch Mcher and that the defendants had no right to

4

Blockc up the door-vway. ]

My finding on the seventh Issue is in the aflivmative, that iw in favour
of the plantifis.

My tinding on the cighth issue is that the plaintiffs are entitled to have
deor-way B, T perimanently kept open, not by reason of long usage, butundcr
the vight sequired by them and on the storo of inconvenience to the priests and
worshippers. ‘

Ay fliding on the ninth issue 1s in the affirmative, that is, in favour of the
plaintiffs. :

My finding on the tenth issuo is that the plaintilis are entitled to obtain the
veliefs (a), (B), (¢}, (d) and (¢) as shown in the deeretal part of this judgment.

My finding on the cloventh issus is that this suit is not bad for nonm-
joindsr of Motlibal's hcirs, .

My finding on the twelfth issuois that this suit isnot bad in its inecption
for want of the Advocate Goneral's permission or owing fo its eing brought in
an inappropriate fori.

My finding on the thivteenth issue is that the plaintis sufficiontly valued

and stamped for the purposes of the Court-fees.

The suit, however, mush be determined by reference to tho
causes of action slleged in the plaint, and it appears to us that
the learned Judge has somewhat gone beyond these limits, As
~far as we can, we propose to confine ourselves to those matters

that arise oub of the causes of action alleged. When it is seen

what they are, one can readily appreciate the observation of

ihan Bahadur Bamanji Behramji (page 122) who says i~ Mogt
of our Parsi community is displeased ab the quarrel brought
about for this trifiing matter by the closing of thig door.,” We
sympathise with this view and we can well understand that the
Parsi community should view with regreb the bitter and costly
litigation which the record discloses. But whether it be, as the
Advocate General suggested or not, that the true meaning of
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this litigation is that ifisan endeavour on the part of the 4th
defendant (Bharda) to aggrandize his position, using as his tool
for that purpose the 1st defendant, Nowroji Wadia, matters not;
the parties have declined all suggestion of armicable settleraent,
and we must endeavour to determine their rights according to
law,

We propose then to consider, firsh, whether the defendants in
any way acquired rights which entitled them to do the acts com-
plained of, and if not, then, secondly, whether the plaintifs liave
any right to sue in respeet thereof. )

The defendants’ case is that by the deed-of-settlement of the
2nd of September, 1396, “they are fully and properly clothed
with authority to make rules and regulations for the effcient
and due management of the Atash Behram and all the buildings
appurtenant thereto, and that the said Bai Motlibai had power to
invest the defendants with such authority —a power inherent in
the very conception of the endowment made by her” (Written
statement para. 12}.

Motlibai, it is argued, by her benefaction became invested with
the rights of a founder, and aequired by transmission the rights
over the temple and its appurfenances which had previonsly
been in Dadabhai, the restorer who preceded her, and also we
presume in all previous vestorers of the buildings., In support of
this view Doe d. Howard v. Pestonji™® has been eited, but in our
opinion that case turned on its own peculiar circumnstances and
has no application here. According to Dr. Edalji Kharsedji’s
description of a somewhat excited interview, the defendant,
Nowroji Wadia, seems at one time to have advanced even a claim
of ownership, for, in the words of this witness, the 4th defend~
ant then began to abuse the Anjuman and said as follows
“What vight have they to my Atash Behram ? The offerings
that are made there are also mine” and beating his breast (. e,
emphatically) he bawled out * mine, mine.” Of the terms of tho
original foundation we have no evidence: it is ‘even uncertain
from whom the site of the first building was obtained; for
while some of the witnesses depose to a tradition that the spot -

@ (1852) Posry 0. . 535,
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was given by the Raja of Mandvee, the defendant Bharda denics
it (pages 87, 91, 108, 120, 248 and 275 of the printed appeal book),

There is a similar lack of precise information as to the con-
ditions of the subsequent rebuildings, at any rate, until we eome
to the Wadia restoration of 1830, According to the evidence of
My, Bamanji Behramji, who appears tohave made a special sbudy
of Parsi customs and usages, ©the man who dedicates the build-
ing can look after the building and repair it himself. Any one
else can also repair it, as it is thought to be a very pious purpose,
If one consecrates the fire himself, he can keep control over the
five also, but this Udwada fire was consecrated by oﬂlmsy, and so
no one can control it. The person who dedicates a five temple
can see that it is used for the pious purpose for which it is built,
and is not used to any other purpose, or is not damnged or
injured. Those who built the fire temples at Udwada entrasted
them to the Moheds of the nine familics who conscerated the Tran
Shah, None of them have kept any rights of ownership over
the same after dedicating them to the Iran Shah. This is in
reference to the fire temples other than the present one. Motli-
bai’s son Nowroji claims to have some rights over the present
fire temple. He can look after the building and repair it, but he
cannot do anything else with veference to it. According o our
rules of morality, as long as the dedicator wants to vepair it he
has the preferential right over others. If any one else wants to
make any addition to the fire temple with the consent of the
Anjuman, he can do so. He cannot control the use of the huilding
by the Mobeds for the religious purposes in any particular way.
It is the power of the Mobeds of the nine families, who have kept

_ this secred five for so many years, fo control the use of the butlding.

“None of the old donors of the previous fire temples of Udwada
controlled the religious ceremonies in reference to the sacred fire.
Tt is the business of the Mobeds who perform the ceremonies there
to decide what door is to be closed or kept open and when, and
not of the donor of the fire temple. The latter cannot do it
This preferential right of repair thus attributed to a founder
corresponds with the usage which, according to Mr. Mandlik,
prevails among the Iindus, who allow .bhe same right to the
founder and his heivs. Bub there is no suggestion that Motli-
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on a site belonging to himself; and Hxhibit No. 105, dated the
14th October, 1862, suggests the inference that in rebuilding he
to some extent utilized portions of the then existing building.
That the temple premises were enlarged on that oceasion is pro-
bable, but what portion of the present site was then acquired it is
impossible to tell. The first question we have to ask oursclves is,
whether Dadabhai acquived any rights of property then over
that which already formed part of the temple premises. We fail
to see how he acquired any ownership, It lLas been argued
before us that the oviginal builder in Udwada must be assumed to

have retained the ownership of the building furnished by him for

the habitation of the sacrcd fire and of the site on which it
stood, and that these rights passed to each successive rebuilder,
But we can find no warrant for any sueh assumption.

We know of no such course of transmission or devolution in
law, and the civcumstances manifestly do not invite the applieation
of those Jegal principles which operate in favour of one who in
mistake is allowed to expend money on the property of another.

True money was spent, but “endowments to the sacred five
are looked upon by the Parsis as acts of great picty * is the
testimony of Sir Dinshaw Petit (page 240), and “ib is very pious,”
says Mr. Bamanji Beheramji (page 119), “to offer articles to the
fire and dedicate buildings also toit.” In the piety, thercfore, of
the-act, and' the reward that piety was doubtless expected to
attract; we have sufficient motive for the expenditure to absolve
us from the obligation of speculating what materidl return

‘Dadabhai Wadia looked for. It may be that the documentury
- evidence discloses much that is consistent with the recognition of

a complete control in Dadabhai over the temple and its appur-
tgnances, but it does not follow from this that Dadabhai was
clothed with legal rights entitling him to intervene to the extent
he did, It must be borne in mind how matters stood : here was .
a_wealthy benefactor who had done much for the establishment
and from whom more might be expected : was it not but nataral
that V‘Qv‘ery deference should be paid to his wishes, at any rate so
long 45 they did not in.the view of the local establishment conflict
with ‘the welfare"of the temple and its serviess? We cortainly
think so,  Moreover, it s to be noted that the control Dadabhai
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exercised was until 1868 through the Dastur alone, and that

when trustees were appointed the persons selected for that
- purpose included the Dastur for the fime being.

- No doubt the Dastur Mancherji was deposed from that posi-

~ tion, but cven then the trustees were chosen from the community
of Udwada, :

Now let us examine the events that led up to and are con-
nected with Motlibai’s restoration. Dadabhai was desd and his
son’s means did not permit of his doing the work ; so in the first
instance it was determined by the Anjuman to raise the requisite
funds by, an appeal to the Zoroastrian public. The subseription
list circulated is Exhibit 114 (page 483) and it is in these
terms :— ‘

“As to the large building of the Dare Meher appertaining to the holy
Atash Behram Saheb (Iran Sha) of Udwada in which at present Atash Behram
Saheb (z.e,, Sacred Tire) hasbeen installed, and the building of the Nahankhan:

Dare Meher opposite the same which is in use ab present as to the both theso
buildings the same wero gob rebuilt and given by deceased Wadiaji Ssheb Seth
Dadablai and Seth Manchorji Pestonji Wahadiaji, inhabitants of Bombay, at
their own expense in the Yezdezardi Shehenshai year 1199 (A. p. 1829-30).
And a large sum for the necessary expenses In connection with the Atash Beh-
ram Saheb such as (the expenses of) sandalwood to be used at the time of
performing the Boi ceremony in all the five (Fehes, of daily firewood and of the
salary of the Jadukhush Mobed (working) in the Dare Meher and for other
expenscs has been regularly received every year since the said Yezdezaxdi
Shehenshai yoar 1190 (A, . 1820-30) up to this day from them and after. their
{death) from Seth Meherwanji Dadabhai Wahadiaji, the son of (one of) them,
And in, order to make all the said expenses in such manner ag is settled and in
order to look after the said buildings, five worthy persons from the Athornan
Anjuman (i.e., community of Parsis belonging to the priestly class) of Udwada
have beon appointed trustees and (the buildings) have been entrusted under
thoir care to the ownership on the Anjuman (i.e., commuuity). The Anjuman
(. ¢, commaunity) of Udwada are extremely obliged to the said family, genewons
at Deart and staunch in religion, for the same.

“23. Before the buildings (mentioned) above were gob built and presented by
Wadiaji Saheb, thak is to say, ab the timowhen the band of Sanjana Moheds (i.0vs
priests) came for the first time to Udwada along with the Atash Behram Saheb,
the deceased Behdin (f.e., Parsi layman), Minocher Bahman of Nargol had, ab
first, got huilt and presented ono small building and theveatber one Zoroastrian

of Surat (namely) the deceased Behdin (.e., Parsi lnyman), Bhikaji Bidalji, had
made additions to and got built and presented the same. The help (given) by
those generous persons s fresh in the memory of the Zoroastrian Anjumen
(i+e., community) of Tdwada.
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«3, A long period of sixty yoars has elapsed since both the buildings men-~
tioned above were built, During the said (period) it was mecossary to ropoir
them once {or) twice, which was also in aceordance with the request of the
Anjuman (G.c., community) got done by Waladiaji Saheb ab his own exponso.

“Both the buildings (mentioned) abave having now become vory old have heeh
redueed to acondition which requires thorough repaire, It is-absolutely necossary
‘to do thesame. Nobt only that, but if (the buildings) yemain in the presont
condition for a longer time there is, may Giod not so will, o very great dangor of
the resuls being any day very dreadful and sad.  Moreover, the Avjuman (ie,
community) perecive with rogreb that it is not that the work can new be managed
by making small repairs as (was done) previously nnd it is not likely thab tho
necessary wovk can he done by one hand (person). Therofore the Anjuman (Ze.,
community) of Udwada having taken the opinion of their kind well-wishers in
connectmn with the said extvemely nceessary work, honour (wcu\p{) tho propor
and sound advice received from those gentlemen, and depending upon the snme
make a Tharav (s.e., resolulion) that for making vepairs anow to Doth the said
buildings, espeeially to the hig Dars Meher (building) apporiaining {o the Alash

"Behram Saheb, and for making changes suitablo fo the prosent time, a list of

subscription should bo set on foot on Lehalf of the Zurongtrisn Anjuman (i.e,
community) of Udwada; that the said list should bo civenlated amomgst gonorous
and religious Zoroastrian gentlomen and that mouey i necessury for muking
repairs to Loth the buildings should be eollestod.  DMorcover, in the ahove work
the respected family of the kind Wahadiaji Sabeb shunld be joined with the
Anjuman (7.6, community) and the geaboful sonnection of the said religious
family with the Anjuman (4., community ) of Udwada should bo eontinued
for aver.

“The kind Wahadiaji Saheb Merwonii has with great ploasuro supportod the
Thayav. (4.e., resolution ) of the Anjuman ({.e., community) mentioned shove aud
has shown great pleasure ab the propar Tharav ( 4.e, resolution ) of the Anjuman
to put up any tablet or writing whatever on the said buildings heveafter just ns
‘his deceased patrons (.., forefathors ) had not deemed it proper to pub & tablet
orany written token whatever bearlng their names b the time they dodicated tho
sald buildings to the Holy Kebla of the Atash Behvpm Saheb and has acceptod
with pleasure his association with the Anjuman (f.e., comwunity) in the ssid
extremely useful worle of great religlous merit. Besides that tho Anjuman (e,
community) of this place had great doubts ag to assomplishing this dillienlt worl
single-handedly, but on acecount of the porson looking to the said Holy Kebla
with a staunch faith, the well-wisher of the Anjuman (i.e., commumity) of
Udwada (namely), the llustrions and genorous Setji Sahob Six Dinsheji Manskji
Petit, Baronet Suheb, having, with his nsual greatness of heart, promised to

. give with pleasure overy possible succour to the Anjuman (i.e., community) in

this work of great zeligions meris and, moreover, on aceount of this disinterested
and 111ustr10us person (having shown) anxions care on every oseasion to make sut .
the very first schemo relating to this work of vory great roligions morit and to
soo this work accomplished soon, the Anjuman (i.6., commnllity) hiad, in the Yife-
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time of their well-wisher and leading member of the decensed respected Seth
Sahel Manekji Kawasji Damanvala, under his leadership and by his sound
advice and in consultation with him, already set on foot this work and after his
unfortunate demise the Anjuman (3¢, community) have continued the said
work under the leadership of his son Seth Sorabji Manekji Damanvala and are
anxious to see the same now carried out.

“To those who may have subscribed at Bombay a receipt bearing the signature
of Seth Nasarwanji Beheramji Secretary will be given in respect of the moneys
subseribed towards the snid fund that may have been recovered and the said moneys
will he kpet as a deposit with the trustees of the illustrious Parsi Panchayet of
Bombay. In thesamemanner areceips beaving the signature of Bhal Behramii
Pestonji ITajdiarji Bharda will be given in respect of the moneys vecovered ab
Udwada and the said moneys will bo eredited at the firm of the respected Sabh
Saheb Manek]i Kawasji Damanvaln, deceased, with Sorabji Manekji Damanvala
under his eare, and when a sufficient sum has been collected the same will be
remitted from that place from time o time for being kept as (mentioned) above
with the trustees of the illnstrions Parsi Panchayet of Bombay as a deposit, and
after o sum sufficlent for the said work has been collected the moneys thus
deposited will be utilized.

“ After giving publicity to the above faets for theinformation of the religious
gentlemen belonging to the Zoroastrian community, the Zoroastrian Anjuman
(i.e., community) of Udwada through the undersigned persons on their hehalf
most humbly request the Zoreastrinn world (community) and entertain an
anxious hope that cvery religions Zoroastrian will give bis sympathetic support
towards this useful work of religious raerit of the first grade (that is) of repair-
ing the holy building of his ancient Kebla, will extend his generous hand and
will agguire gront veligious merit of having given assistance to (the work of
repairing) the buildings appertaining to this most ancicut Atash Behram Saheb
of Tndin.”  (Commented on)

Somie subscriptions weve actually obtained, but ultimately
the whole cost of the rebuilding was undertaken by Bai Motli-
bai, The old building was then pulled down by the Anjuman
and sold for Rs. 1,950 (see page 137).

Here it iy ingtructive to follow the documents that passid®in
reference to the rebuilding by Motlibal, (His Lordship referred
to Exhibit 257, 31st January 1903, page 635 ; Exhibit 124, 29nd
April 1803, page 501 ; Exhibit 128, 31st October 1894, page 499 ;
Lxhibit 126, 31st October 1894, page 506 ; Exhibit 105, 31st
October 1804, page 401; Exhibit 188, 20th October 1895,
page 514 ; and Exhibit 187, 26th October 1895, page 512.)

The circumstances wnder which Bal Motlibai came to rebuild
the temple appear from Exhibits 257 and 124, (His Lordship
referred to and commented on these Exhibits, pages 635 and 510).

Novrog:
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The result was that the rebuilding was cavvied oub by Bai
Motlibai, who considerably enlarged the buildings, purchasing
for that purpose additional land.

By October the work was completed, and on the 8lst of that
month the opening ceremony took place. Motlibai on account
of her advanced age was unable to be present, but she was
represented on the oceasion by her two sons, the defendants N.
M. Wadia and N. J. Wadin. An addrvess in Motlibai’s name,
Exhibit 128, was read. (Ilis Lordship referrved to it, page 499.)

We find then (1) it was at the request of the Zoroastrian
Anjuman of Udwada that Motlibai undertook the worle; (2) the
old temple is stated to have been given by the Wadias; (3) the
new building is presented; and (4) the motive of the gift is
explained. An address was also read, signed by the head of the
Zoroastrian community of Udwada. (His Lovdship rolerred to
Exhibit 126, page 506).

On the temple a tablet was placed bearving o Gujarati
inscription, of which following is a translution r——

“The Atash Behram Tran Shah of the Shonshahl Zorthosti Anjumam wasg
congeerated at Shri Sanjan by the firsh band of Zoroastriang who cmno from
Persia to India in the Yezdezardi year, The Ahornan (priestly) class ab
Udwada attends to thesame. The first building for the same was gob buils of
Udwada and presentod by Behdin Manche:j Bamanii of Navgol in the Yezde-
zardi year 1112 (a. . 1749). The said building was extended and buailk and
presented thereafter by Behdin Bhikaji Bdulji, an inhabitant of Surak, fu the
Vezdezardi year 1121-(a, ». 1751). The same was suhsequontly oxtanded and
rebuilt and presented for the third time by Seths Dadabhai and Muncherii
FPegtanjl Wadia, inhabitants of Bombay, in the Verdozardi year 1190 (1. m,
1829-30), As the building got old it was this fourth and last tme buils by
Bai Motlibai Maunockji Wadia, an inlmbitant of Bombny, dawghtor of tho
dereasec't Beth Jehangir Nasarwanji Wadia, for the bonofit of the soul of hor
deceased husband Seth Maneckji Nowroji Wadia, alter purchaging somo pleces
of Iand (situate) about tho same ab a total eost of Tas and given into
the possession of the Anjuman through tho trustees of TUdwada mnd the Toly
Tran Shak Atash Behram was installed in the new building on Mehor thoe 16th
day of Ardibehesht, the second month of Sheheonshahi Khordad, tho third month
‘Kadmi, in Yezdezardi yonr 1264 (conoqpon(hna with the Hnglish. date {he

Mz Dmsh:b Dorab;]z Mistri, N. 8. A, Architech.”

*“Here then it is distinetly said that the new buﬂdmcr was gwm
into the possession of the Anjuman, or into its c}mrrw, if we use
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the rendering given to similar language in the inscription on Sir
Dinshaw Petit’s Dare Meher. This language does not point to
the retention of any interest or ownership by Motlibai. On the
contrary, it is more in harmony with the renunciation essential
to the completion of an act of similar piety on the part of a
Hindu benecfactor. ‘

On the 20th October, 1895, certain Parsi priests of Udwada
addressed to Bai Motlibai a document, Exhibit 128 (page 514),
in which they speak of the obligation conferred by her on them
“by getting a new building builb and by presenting (the same to
us).”  The memorial' goes on to complain of the conduct of the
Udwada committee in placing padlocks and erecting a tablzt
without taking the opinion of the Anjuman and that the inserip-
tion on the tablet was incorrect. Tt then states that they had
given the old building into the charge of Motlibai without a

tablet or inscription, and that they should receive it back in the -

same manner.
To this Motlibai wrote, as a reply, Exhibit 127 j—

To Mobed Bhikhaji Diniarji Oonwalla and other Signatories at Udwada.

Written from Bombay by Bai Motlibai, daughter of Jehangirji Nasarwanji
Wadiaji, whose hlessings be pleased to read. To wit :—As to the memarial writ-
ten by you Mobeds on Roj the 5th, Maka the 2nd in the Yezdezerdi yoar 1265
(20th October 1805) I have recioved the same. In it you have written to the
effect that there ave some dofects in the Atash Belwam S:aheb premises.and the
Nahanalkhana and (other) premisos appertaining to the same at Udwada Tuilt
by me and you have stated to remove them when they are repaived again, Abount
this I etate that I shall do s it pleases me. The Mobeds should not interfere
with me in the matter.

And you write further that the old building was entrusted to your Anjuman
{community), That statewent of yours is quite false. Thae old building wag
entrusted to me by tho owner thercof Wadinji Merwanji, who was my veletion
through his trustees. And ib was only after a special condition was made to
put up inscription slabs and to build as I like that I consented to get

these promisos built.  And just as Wadiaji Merwan]i gavo the old premises to

the Anjuman throuwgh his irustees in the same way Ishall make arrangement to
give the new premises also throngh trustees of my selection. There is nothing
new thorein.

Re the Na(ha)nakhona premises you write in the present memorial that they
ave built too far on the rear. But I have seen them personally, The same have
heen approved of by gll

The compound wall of these premises remains tobe built. I shall consult my

ngincer in conmection with this and other works, The Dasturs and (other)
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leading persons at Udwada nro moro desirous than yom are to prosorve the

-privady of the premises. This iz my flom eonviction,

Some Mobeds of Udwada who arc wanting insense act improperly in con-
nection with my premises which you even praise and with tho Mobeds who por-
form ceromonies therein.  Likewiso thoy wrongly find fanlt with the service of
tho sacred Kebla (Fire) which is tho very essence of thetr Tife amd Turd tho feel-
ings of those who come from up-country. T o sorry to note this,

But it.does not becomo you poor Moheds {o do so, LI you work peacelnlly
and bharmoniously you will get your livelihood, And the Zorowstrian who
come over to your guarter heing pleased you will devive honefit.

And I shall (make) and carry on errangencents in eomnection with my now
premises ag ib pleases mo ov T shall got the samo mado.  Please noto that.  Ab
present this s the only vepresentution.

Datod at Bombay the 26th October in the yoar 1895,

Please to rend the wishes of Motlibai.

On the 2nd of September, 1806, the trust-deed on which the
defendants’ trustees rely was execubed.  The parties to it were
Bai Motlibai of the one part and the defendants Nowioji M-
Wadia, Nusserwanji Wadia, and the defendants Kawasji Kharsetji
Jamsetji (now koown as 8ir Jamsetji Jijibhal), Jeojeebhoy Mer-
wanji Wadia and Byramji Pestonji Bharda of the obher pars.

Thereby Motlibai conveyed to the trusteos the premises dese

eribed in the first schedule thereto wpon brust “ab all times to

permit the same to be used as a place for public worship Ly all
persons of the Zoroastrian Faith and for the celebration of all
rites and eceremonies of the Zovoastrian rcligion as hitherto
observed”’ Tt was further declaved that the trustecs should

stand possessed of the securities therein specifled, amounting in

nominal value to Rs. 61,000, upon the trusts thercin dechu‘ml
And it was thereby Further agreed and declared that it should be
Iawful for the trustees to frame rules and regulations for the

’ due government of the trust premiscs with power from time to

time to rescind or alter the same and the rules fur bhe time boing,

“and, if thought necessary, to substitute new rules and rewulextxom
“in lieu thereof,

Itis by virtue of the powers thus expressed to bo, vested in

: th by this deed that the defendants justify their action in the

; of whlch complmnb is made in this suit.. The Words of
6 06 doubt wide, but even if they were wide enoughy
‘no cover What has been done, was it within Motlihai’s nuthomby
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to vest her trustees with those powers? It is, wo think, clear-
that Motlibai’s rights could mnot be increased by any provision
contained in that deed; she and her trustees alone were parties;
the Anjuman was neither directly or indirectly a party to it, so
that so far as it had any rights in the temple it elearly eould not
be affected. Motlibai’s rights, if any, were such as arose from

the expenditure incurred by her in connection with the vebuilds

ing of the temple. Bub whab were those rights? There can be
no question that when one expends money on the land of another,

rights even of ownership may thereby arise in his favour; but

for this result certain well-defined conditions must be established,
which are absent in this case. '

Motlibai knew that the land on which she Luilt was in part at
any rate not hers, nor can we see that the Anjuman of Udwada
at any time acted in such a way as to encourage in her the belief
that she would acquire such rights ag would entitle her or any
one claiming under her to do that of which the plaintiffs complain.,
We would even go further and say that the evidence does not
satisfy us that Motlibai ever entertained the belief at the time
when she undertook the work that she would acquire the rights
that arc now setup.  Itistrue that she has spent a very consider-
able sum of money in connection with the temple, but it appears
to us that the reasonable inference to draw under the circum-
stances is that she incurred that expenditure, not in the belief.
that she was thereby going to gain any proprietary rights ox
temporal advantage, but that she looked for her reward in the
religious mexit of the act performed by her, and that appears to
us to be & sufficient explanation of her action. It may Dbe that
she expected that she and those claiming under her would become
entitled to a preferential right to effect any repairs or amy
restoration that might become necessary, bub that is far shorb of
what is now claimed by the trustees. .

Now let us for a moment examine somewhat more closely what

- preecisely it is that the defendants have done. In the first place,
then, they have built a wall on a part of the temple premises,
forming no part of the templeitself. Thesite of this wall accord-

‘ ing to the evidence never vested in Motlibai or her trustees, nor
is it shown, if that be material, that it ever vested in Dadabhai.
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This wall obstructs the passage between the temple and the Dare
Meher, which had been in existence from a time prior to a,ny
expenditure by Motlibai; it was in fact a disturbance of the state
of things existing at the time when Motlibai came on the scene.
Though the inconvenience caused by this interruption of the
means of communication between the two premises may nob be
of great moment, still it is an interruption, and is the cause of
some inconvenience, and we fail to sce what right the trustees
had thus to build on property not vested in them. In our opinion
it affords no sufficient justification for their action to suggest that
it was a necessary precaution for the purpose of protecting the
Atash Behram from the petty thefts, of wlhich we have been told,
or of preventing the acquisition of right of way, a suggestion that
probably owes its origin to the ingenuity of those who havebeen
cntrusted with the conduch of the defendants’ case. Tad the
object been to secure the Atash Behram against either of these
suggested perils, then the end could have been secured by less
drastic methods than those actually adopted. Therefore we hold
that the trustees were not justified in erceting the wall in respect
of which relief is songht.

Then how do matbers stand in relation to the doors which
have been closed by the defendants ?  They are three in number
and all afford means of access into the temple. One is in that
part of the outer wall of the temple which stands on the sito of
the old temple wall ; the other two are in the wall which stands
on property acquired by Motlibai and form no part of the old
temple premises. The first of these doors has been throughout
referred to as B, the other two as C and D, and we will continue.
thig mode of reference.

“We will first deal with B it is a.b night time the only means
of access from the temple to the well at the south-west corner
of the temple compound, and this has been conceded before us by'
counsel for the defendants in the course of the argument. In
the old ‘temple there was a door similarly placed by means of
~which those officiating in the temple had access to this well.
“What right then had the trustees to lock the door B-and thus
interfere with this established means of access ? ~This part of
tthe temple premises was not vested in them, so that they cannot
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claim to have done it by right of legal ownership. The free and
uninterrupted use of this door seems to us to be necessary for the
enjoyment of the temple and its premises in the manner in which
the temple has heen always enjoyed, and we cannot see that the
trustees had any right to disturb that enjoyment. Their rights
must be measured by what is required to safeguard the interest
of Motlibai and her heirs, and what has been done by them in
reference to the door is, in our opinion, in excess of that and
therefore unjustified.

The legal position of the other two doors is somewhat different,
for the part of the building in which they are stands on land
acquired by Motlibai, and conveyed by her to her trustees. But"
though they stand outside the limits of the old temple site, they
do form an integral part of the temple, the privilege of building
which was entrusted by the Anjuman to Motlibai, This lady -
restored the temple as one entire building without distinction as
far as one can sce between one part and the rest; these two doors
were placed in the temple as rebuilt by Bai Motlibai, and pres
sumably were so placed as being necessary to its full and proper
enjoyment. No adequate reason has been placed before us in
justifiention of the obstruction, and it appears fo us that the
defendants’ conduct with regard to these two doors has been
wrongful, ’ o

So it now must be seen whether the plaintiffs are entitled fo
maintain this suit.

The first argument urged on this point for the defence is that
the suit is based on ownership, and that a Hluctuating body of
persons, such as the plaintiffs claim to represent in this suit, is
incapable of property. We arc not prepared to assent to the
proposition that in this country abody such aswe have represenied
before us is incapable of property, for even if we pass by the
alleged ownership of property by a caste as not being definitely
established, there can be no doubt that the village community is
capable of property, and in Yajnavalkya we have a distinet
recognition of ownership by a fluctuating body, for in Chapter 11,
v. 187, it is said: “whoever appropriates what belongs to the
community........shall be made to forfeit his property and be

banished the realm,” The cominentary in the Mitakshara on
B 11704
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this verse is, “ whoever appropriates what belongs to the com-
munity, 4.e., anything which is the common property of all the
villagers collectively and thelike bodies.” We take this passage

from the Mitakshara Vyavahara Adhyaya translated by Mr.

Girish Chandra Tarkalankar. Morcover that property may
belong to a village is recognized in the Judgment of the Privy
Coungil in Sivaraman Chelti v. Muthaya Ohetti, ) But it really
is unnecassary to go inte this question because it is a mistake to
say that the suit is based on ownership alone ; from the plaint it
is clear this is not so, As we have already pointed out, the
allegation in the plaint is not only that-the Atash Behram is
“Vested in the Parsi inhabitants of Udwada, but that they have
from time immemorial managed the same and exercised absolute
authority in regard to the maintenance and administration thereof
as a place of Zoroastrian religious worship and observances
{paragraph 1}.

It is further alleged that the nine families of the Parsis of
Udwada have as of right and from time immemorial been the
special delegates of the Parsi inhabitants of that town for the
purpose of supervising and managing the Atash Behram and the
plaintiffs are members of some of the said families.

The point therefore for our determination is whether these
allegations do not disclose a sufficient interest to support this
suit, and, if so, whether they have been established. In consider-
ing the sufficiency of the allegations regard must be had to the
character of the suit and to the interests involved and the legal

’ position of those coneerned in the litigation.

It apparently is opposed to the notionsg of the Parsi commumty
that the Iran Shah should be regarded as capable of, or the subject
of,.ownership ; but even if there be difficulty or doubt as to its
ownership, it is obvious that there must be some one entitled
to protect from improper invasion that, which for brevity, we
will call the temple property, and it appears to us that those
who can predicate of themselves that they have exercised the
management, authority and supervision alleged in the plaint are

= 50 entitled,

(1888) 12 Med, 241,
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The Parsi inhabitants of Udwada. are, in accordance with a
well known usage which prevails in the community, referred to
as the Anjuman of that town. The word Anjuman, according to
Wilson’s glossary, means among Parsis a constituted council or
assembly to which all questions regarding their pecular customs
are referred. Now we have evidence in this case of the existence
of an Anjuman as an established insbitution in connection-with
this Atash Behram as far back as 1831, for on the® 3lst of
January in that year the two Dasturs “on behalf of the Anjuman
on behalf of the Atash Behram Saheb of Udepore purchased o
Moglai Huq.”

On this cirecunstance the criticism has been passed that it is
uncertain what this Anjuman was; whether it consisted of the
whole Parsi community, or of the Parsis of Udwada, or of the
Mobeds of that town. Be that as it may, it is sufficient for the
present purpose that there was as far back as 1831 a distinet
recognition of an Anjuman in connection with the Atash Behram
at Udwada, ‘

Then in 1843 a letter (Exhibit 107) was addressed to the

Dasturs and “the whole of the Anjuman™ in relation to a gift of
utensils to the Dare Meher of the temple.

In 1860 a document, Exhibit 613, was passed, which records
an explanation demanded of the Dastur by the Udwade
Anjuman, and his reply, and an agreement made thereon.
Throughout this document the Anjuman is freated as a body

capable of action and it is clear that itincluded both Mobeds and

lgymen of Udwada.
In 1863 the Dasturs and Mobeds and Behedins, the servants
of the Atash Behram Saheb of Shri Udepore, having in Samast

Anjuman assembled appointed a committee of 16 with a Presidént”

and vested them with the authorities expressed in Exhibit 92.
The Anjuman is thereby recognized as a Panchayet in conmection
with the Atash Behram, and this implies the existence of a
defined body with rights of supervision (His Lordsbip referred
to the document).

By way of comment on this document it has been said that
it is concerned with ceremonial rules and regulations and not
with property; but concedmg that, its importance iy that itisa
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reeord of an act done by the Awjuman of Udwade in relation
to the Atash Bebram, and is an instanco of action taken by that
Anjuman as a recognized body comprising both Mobeds and
Behedins. In 1863 Dadabhai addressed a letter, Bxhibit 132, to
the « Sakebs of the whole Anjuman ab Udwada” asking that
assistance might be given by that body to the trustees appointed
by him.

Then-in Exhibit 274 we have a khata of the Udwade Adnjuman,
while Exhibit 460 is an account of the expense of tinning the
Panchayet utensils, showing that the dnrjumen was regarded
as owning them. On the 1st of February, 1883, a lotber (Kxhibit
230) was written by Manekji Kavasji to certuin individuals,
including a Behedin as well as Mobeds, whom he addresses as
“the headmen of the Zoroastrian Anjuman of Udwade” In the
letter the Anjuman is referred to as a distinet body and it is
said that it would be laid under a great obligation by the starting
of & fund for the expenses of fuel, &e., in connection with the
Atash Behram,

On the 27th of February, 1888, a docwmnent, Tixhibit 116, was
addressed to Siv Dinshaw Petit, and among the siguatories way
the fourth defendant, The subject-matter of the letter is Six
Dinshaw’s proposal to erect a new building for the performance
of religious ceremonial, and in this connection reference is made
to the dAnjuman ns affected by Sir Dinshaw’s bencfaction, On
the 14th of July, 1890, there was issued  an appeal to the gentry
and the general public of tho Zoroastrian community in connces
“tion with the holy Atash Behram Saheb of Udwada” and among
the signatories is the fourth defendant. This document (Bxhibit
114),in giving a brief history of the case, states that “in order

~torlook  after the said buildings five worthy persons from oub of
the Athornan Anjuman of Udwada have been appointed trustees
and (the buildings) have been entrusted under their carc to the
ownership of the Awjuman. The dnjuman of Udwade are
extremely obliged to the said iamlly, generous ab heart and
'stauneh in religion, for the same.” : ‘

Exhlbit 115, dated the 10th of March, 1890, is the record of
th‘ resolutmn passed by the ¢ Dasturs, Mobeds and Behdins,
servants of the Ata,sh Behram Saheb at " Udwada dn Samast
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Anjuman, that is, Panchayet assembled,” Tn the resolution
reference is made both to Behdins and Mabeds and at page 401
we have a distinction drawn befween the Athornan AI]JU.maH and
the Behdin Anjuman. :

As being also relevant to the status of the Anjuman at waadm
we have been referred to communications that have passed
between Sir Dinshaw Petit and the Anjuman in relation te the
Dare Meher (see Exhibit 264, 3rd June, 1891, Exhibit 265, 21t
Augush, 1891, Exhibit 266, 17th August, 1891, Exhibit 267, 1st
September, 1818, Exhibit 268, 13th September, 1893, Exhibit 269,
25th April, 1824, Exhibit 270, 9th June, 1894, Exhibit 2683, 23rd
November, 189 1) These documents leave no doubt that Sir
Dinshaw Petit, a very influential member of the Parsi community,
regarded the Anjuman as a body capable of taking charge of the
Dare Meher erected by him, and he acts on that footing.

The same idea is to be found in the tablet placed by him in
the Dare Meher (Bxhibit 471).

Then again the existence of the Anjuman as a bod y concerned
with the Atash Behram is vecognized in the letter written by
Merwanji to Motlibai on the 31st of January, 1891 (Bxhibit 123),
and by Motlibai herself in the decument, Exhibit 123, read on
the occasion of the consecration of the buildings erected by her,
and the same view is asserted in the documents, Exhibits 1824 and
125, written to Motlibai and her sons. :

The inference then that we draw from these materials and on
a eareful* consideration of the whole evidence in the case is, that
the Anjuman was the body that really was vested with the control,’
management and supervision of the Atash Behram and all that
appertained to it.

But then itis said that even if that be so we have not that-
‘Anjuman before us as plaintifts ; for that body was not made up
of the Parsi inbabitants of Udwada; that it consisted either of

the whole of the Parsi community in India, or of those inhabitants .

of Udwada who belonged to the priestly families. But we are
clearly of opinion that the first of these contentions cannot be
supported ; the Anjuman which consists of the whole of the Parsis
" in India is known by the name of Kulle Anjuman, and we can
find nothing in the évidence which leads to the conclusion that
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1903, the Anjuman vested with the control comprised the whole Parsi
Navgosr  community.
MArzgIT . . .
W aDIA It only remains to deal with the argument that the Anjuman
. mentioned in the evidence consists of the members of the nine

Daszor .
Kuarswoar  priestly families of Udwada. There is mothing antecedently

,MMOHEML improbable in this view; but in fact we find that, whatever may
originally have been the case, the priestly families have them-
selves now recognized the laymen of Udwada as members with
them of the managing Anjuman, Hven in this suit we find that
the plaintiffs, though members of the priestly families, purport to
sue on behalf of the laymen ay well as of the priests, and we have
a complete recognition of the propriety of this view in the
unanimous resolution passed by the Parsi inhabitants of Udwada
to which we will later vefer.

Even if the defendants’ contention on this head had been well
founded, it would not have helped them, for we think the narrower
community for which they argue is comnpletely represented in
this snit. We thercfore hold thab we have before the Court
plaintitfs who are cowmpetent to sue in respect of the causes of
action on which this suit is based.

But then it is objected that the suit must fail, for tho plaing-
iffs have not obtained the consent of the Advocate General as
required Dy section 539 of the Civil Procedure Code. But with
regird to the wall and door B it seems to us that this argument
must clearly fail, for in regard to them it cannot be said that
even the legal property is in the defendants. It is urged however
that this answer does not apply to doors O and D : bu asyuming
this to be so, we think the objection cannot be sustained,

The suit in respect even of these doors is not, in our opinion,
one'which arises out of a breach of trust so as to be within the
wmischief of the section. Tt is & suit for the vindication of the
right 'of management which was vested in and actually being
exercised by the plaintiffs and those they represent at the date of
the obstruction, and it does not appear to us that the suit falls
w;bhm section 539 merely bocause those who cause the obstrue-

vtx ) happem to have been nominated as trustees by Mobhbai

"Belore coming to the actual relief to be granted there is one

inofe -matter to be considered, ~ The second. of the grounds of
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appeal to this Court is “that the Judge ofthe lower Court erred
in refusing to hear or excluding evidence which the defendants
proposed to give in support of their case.” :
Having regard to the inordinate volume of the evidence and

the length of the trial, we can well understand the reluctance of
the Judge to give any further opportunity to the parties of pro-
tracting still further this unfortunate litigation. = Still if threre
be evidence that the defendants were entitled to adduce and it
was improperly excluded, their objection must prevail.  Mr.
Inverarity was asked to formulate the points on which he desired
to call evidence, and he thereupon mentioned the following : —

1. The acquisition of the site of the Patels wall by

Dadabhai.
2. Parsi usage as to the management of temple.
3. The points (2) to (£) in paragraph 6 of Exhibit §42.%

* Exhibit 542, paragraph 6, points (@) to (%) :

‘We, the defendants in the above case, beg to state as follows ;—m )

(6) On behalf of the plaintiffs, matters recited hereinbelow in sub-paragraphs have
‘been stated, and along with others they have been considered to be maferial and
witnesses oxamined on them, and papers presented in respect of them,

(@) The Sacred Fire of Udwada is of the ownership of the nine Sanjan Mobed
families of the village, and they have a right to remove it whenever they like,

(8} The building in dispute and much of the costly furniture in ib, over which the

late Motlibai Saheb has spent likhs of rupees, as well as the Darch Meher building

of Sir Diushaji, have hoen dedicated to the ¥acred Fire belorging to them, and there-
fore those two buildings, together with the furniture therein, have also come mto the
ownership of those nine families,

(¢) The late Motlibal Faheb has given over the new Atash Behram building,

together with the costly furnitare therein, to ths Mobed Anjuman of the village, and,
therefore no vight of either Motlibai or her Trustees subsists over it, and the irust-
deed is invelid to that extent, '

(@) The Udwada Anjuman has given full authority to the presenb plaintiffs, and’
so they have fhe power to bring this suit.

(&) The door in dispute, which was placed in accmdmlcc with the desire of the
Anjuman, could not have been closed by persens without authority like us, the
defendants.

" (/) Great inconvenience is eansed to the Mobeds who perform the ceremonies and
the persons who come to pay their respects by closing of the door, .
{7) Mobeds of the nine families have the right to sell off, whenever they like,
: arbwles worth thousands of rapees, placed in the Atash Behram for special use.
. (k) The nsage is that the Mgbeds performing ceremonies in all the Parsi relxalous
_‘buildings in India, have the authority to determine how snch buildings are to be vsed
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But the ownership of the site of the Patel’s wall is immate.
rial, and we have expressed no positive opinion on it ; and ful:ther
evidence as to the custom at other Atash Behrams was, we think,
properly excluded. -

Of the several points named in Exhibit 542 we think (2) does
not arise in this suit; (7) is not the plaintiffs’ ease; (¢) raises a
question of law on which no evidence is therefore necessary ; (d)
no evidénee is required on this point, and even if it had been, it
has now become unnecessary in conscquence of the meeting ab
Udwada which has been recently held ; (e) this is a quostion for
argument : no further facts arc necessary 5 (/) this point is to be
determined by inference from the facts proved; (g) this point
does not arise ; (£) it would not be right to send back the case
for further evidence on this point.

There is a reference in paragraph 6 to various other minor
particulars, bub counsel for the defendants, though challenged to
do so, was unable to specify any other than those with which
we have already dealt. Wo think, therefore, that the Hccond
ground of appeal cannot e sustained,

- This brings us to the question whether any and what reliof
should be given to the plaintiffs in this snit ; and here it becomes
necessary fivst to refer to a mecting of the Parsi inhabitants of
Udwada held under the direction of the Court after the conclusion
of the arguments. :

1t was intimated before us that if the vesult of this suit were
adverse to the defendants, steps would probably bo taken to set
aside the trusts of the Rs. 61,000 on the ground that in disputing
the control which the deed of settlement purported to vest in the

trustees, there had been an clection against the deed.  As this
,posmbly involved risks o the community, on whieh it had not

and how are the ceramonios to bo porformed thereln, Tt does not vest with hun who
builds the building.

The above and various other minor particulars have boon bronght in Viy the plaintiffy
in this suit, and they have tried to furnish proofs for the M0, babwe, defendants,
#ny that these statements of the plaintiffs are entively wrung, aud pver. and above
tha Rome of the Mobeds ura thinking of removing the & ‘acred Firg from.the boilding

he lﬂate B&l Mobhbm ab the expense of 14khs oE rapoees. W hmm gob vovy
. 1demce to obnvinee the Court in this hahalf, and we, thin Kog ttto bo vm‘y

iy,matemall, are ready to pu it bafore the Oourﬁ.
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had an opportunity of forming or expressing an opinion, we 1908,
considered it advisable that the matter should be placed before a  Naveomr
duly convened meeting of the Parsi inhabitants of Udwada, and M %‘\fxﬁf
the result has been that unanimous resolutions have been passed Danssn
substantially in favour of the suit notwithstanding the risk  Emazseps
involved, Mmounnn_.
The report of this meeting has been recorded and no exception
has been taken to it; and the report shows that there was no
objection by any one at the meeting to the participation of the
Beheding in the matter.
And now we come to deal with the relief to which the plaintiffse
are. entitled in this suit. The relief sought in paragraph (&) of
the prayer to the plaint appears to us to go beyond what is
required by the cause of action alleged and cannot be properly
granted in this suit. In paragraph (3) the plaintiffs ask
for a declaration that the blocking up of the doorway B, F and
the closing at night of the doors B, C and D were wrongful acts
and not justified by any right or power vested in the defendants
either under the indenture of settlement or otherwise, and to this:
we think they are entitled, Then it is asked that the defendants
be enjoined to remove the wall built by them across the door-way ;
but we think that rclief is inappropriate seeing that in our
opinion the defendants as trustees have no rights in respect of
that wall or its site : to give this relief would be like granting
s mandatory injunction against a trespasser compelling him to
come on 'the land on which he had trespassed fo remove an
encroachment made thereon by him. We can however enj‘oin1
the defendants from closing the doors B, € and D. The relief
indicated in paragraph (¢} is in our opinion bheyond the legitimate
scope of the suit. -Practically no argument was addressed to us”
by the Advocate General in support of the relief granted in the
Tower Court on paragraphs (a) and () of the prayer to the plaint
and we think the respondents are entitled to their costs of the
appeal. The result is that we disallow so much of the decree of
the Subordinate Judge as follows directly on the reliefs sought
in paragraphs («) and (¢) of the prayer to the plaint and also the
injunetion granted for the removal of the wall that blocks up the
door-way B, F, but in other respects we confirm the decree of the
B 11705
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:Subordinate Judge with costs as above indicated, so that the

respondents will be entitled to their declaration in respect of the
blocking up of the door-way E, F and the closing at night of the
doors B, C and D, and an injunction against the closing of the
doors B, C and D.

Decree vavied.

APPELLATE CIVIL,

Before Sir L. H. Jerliins, K.CLE., Chicf Justice, and Mr. Justice Jueub.

SHANKARRAO GANGADIIAR axp oryirs (ORIOINAL DPLAINTIFTS),
Arvrernants, o RAMJII HWARJIVAN (owlaixAn  DEresnane),
Rrusponpenyg.®

Fvidence det (I of 1872), scelion fi—Toctrmeni~Handwriting —Proof—
Witness proviag handwriting.

In proof of a document o witness slated that lie was aequainieal with the.
handwriting of the writer, hub he was 1ot asked in examination-in-chicf
any guestion which wonld elicit any of the several mabtors indicated in the
explanation to sestion 47 of the Indian Bvidonee Act (U of 1872).  Thoe witness
was not eross-examined on tho pointe

Held, that the luw. on the point is curveetly stated in Tuylor on Ividence to
le as follows :— ‘

“ A wilness need not slate fn the fivst instaneo how he huows the landwriting,
since it is the duty of the opposite party fo oxplove on evoss-oxsmination the
sources of Lis knowledge, if ho be disaatisfod with tho testimony as, it stands.”

Tt is within the power of the presiding Judge snd often may be desirablo
to pormit the opposing advoeste to intervene sl eross-cxamine so that the
Court may abt that stage be in a position to eone to definite eonclusion on

adequate matexdals as to the proof of the handwribing.

Secoxn appeal from the decision of J. B, Modi, Additional
Pirst, Clags Subordinate Judge of Théna, with Appellate Powers,
reversing the deeree of B. 8. Joshi, Subordinate Judge of Mahdd.

The plaintiffs sued to rccover from the defendant Rs, 4 for

-renb of the piece of ground in suit, situnte in the ket village

of Nagaum in the Mahad Taluka, for the Shale year 1820

‘.*(1898-99), together with interest at 12 annas per cent, per month

# Beoond Appesl No, 672 of 1002.



