
1903- plaintiff had been recognised as manager by the whole family,
"gtottvIttI the suit had actually been instituted by the plaintiff in his
DatwJeaya. individual capacity.

We purposely refrain in this case from resting our decision 
in any measure on the authority of the ruling of the Calcutta
Hi'di Court in Gruh CJnmder S'asmal v. Dwarica Nath DindaO
whic'h was cited at the hearing, as that ruling appears to proceed 
upon a misapprehension of the principle afltirmed in The Oriental 
Banh CGrp̂ yration v. CJiarriol on which alone it purporte to 
be based. What had there been held was that a Court in joining 

-parties under section 32 of the Civil Procedure Code was 
untrammelled by any question of limitation in respect of an 
application for such joinderj not that the joinder could be made 
in disregard of any question of limitation in respect of the suit 
itself as affected by such joinder.

For the reasons above given  ̂ we reverse the decree of the 
District Judge and restore that of the Subordinate Judge with 
costs of both appeals on the defendants.)

Decree reversed.
(1) (1S97) 24 Gal, 640. (-3) (1S3S) 12 Cal. 042,
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APPELLATE CIVIL.

. Bifoi'c Sir L, H. Jcnlcins, K.C.I.E.) Cheif Justice, and M r, Judice Aston,

190'3. NATEOJI M ANEKJI W AD IA ato  oinrcEs (original Di!i?ekdahts), 
Juhi 29, Appellants, v . DASTUE, KI1AR3EDJI MANCHEHJI and oto tes

~  ~  (oEiGiNAL P laintiffs), EEspoHDEiNTs/̂

Civil Procedure CocU (Act X I  V o f 1SS3J, seciion 539—AtashBeho'amfFarsi 
fvrs-tfimpUj—I'O'm commiuiify of JJihmda—Tnisi~Bidt~~Capacity to hold 
^rnperfij—Mandatorij Injundion—Trespasset— Removal of eneroaoJment. 
In this country a finctiwting body of persons, such a.s a villago community, 

ii5 capable of owi)ing property.
It is opposed to tlie notions of tho Parsi community that the Ivan ShaK 

(sacred lire) should be regarded as capable of, or ths subject of, ownership ; ,but 
even iijhora be difllcuUy or doubt as to its o-5vnersliix>, it is obvious that there

* Appeal 1̂ 0= luC> of ISOD,
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must be some one ontitie'i- to protect from improper invasion tlis teaiple property, 1S03,
find feLose wlio can predicate of tliomsel ves tliat liavo esercisod tlie manage- "'^Avfoji' 
ment, auttoiitj and supervision as alleged in tho plaint, are so entitled. Ma:see;3i

Tlie Parsi iuliabitants o£ Udivada, as ths Anjuman (fcliat is, ti constituted 
council or assembly to ivliidi all questions rL'garding their peculiar customs are D astfg 
referred) o£ tliat town, arc vasfcod witli tko coatral, maiiag.nnent and super vision 
of the Ata^li Bsliram at that place and all that appgrtains to it.

A  suit for the vindication of the right of managoment 'which is vested in, 
and aeiually being exercised bjj the plaintiifs and those they repressnt M the date 
01 the obstruction does not fall within ssction 539 of the Civil Procedure Code 
(Aet X I Y  of 18S2) merely because fchosa 'who cansa the obstruction happen to 
have been nominated trustees,

A mandatory injunction should not bs granted against a trespassor eonipelling ® 
him to oaine on tho land on which ho had treapassod to remove an eucroaehment 
made thereon by him.

A p p e a l from tlio decision of Lallubliai P. Parekh, First Oleiss 
Subordinate -Tudgo of Surat  ̂ in original Suife No. 239 of 1897.

Suit for certain declarations and injunction with respect fcô  and 
the right of̂ * management of the Parsi Atash Behram (fire-temple) 
at Udwada in the Surat District.

After the conquest by the Arabs of tho Kingdom of Persia in 
the seventh century, the inhabita nts of that coimtry migi’ated 
in parties to distant countries. One such armed party landed near 
Sanjan in Western India and asked the permission of the thou 
ruling Chief to settle in the land, stating that they honoured - the 
cow, water, fire, the sun and the moon; that they wore the sacred 
girdle and observed strict rules about the ceremonial impurity of 
women. The Chief granted them a spot on their agreeing to' 
learn the language of the country, to make their women dress 
like Hindu women, to cease to carry arms, and to hold their 
marriages at night. On that spot they built a temple for thfe' 
holy fire of angel Behram and the settlement prospered in every 
way. After the Parsis had been settled for nearly six Imndred 
years in Sanjan, their Rajput Chief was attaeked by the Mus- 
salnians, who, having obtained a victory^ the Parsis were driven 
from Sanjan. Those who escaped took their sacred fire with 
them to the Bharut hills near Sanjan, They rsmaiaed in hiding 
in the hills for twelve years and afterwards went to jBandsa, 
taking with them the sacred fire. A t Bandaa also' their coin

■ munity prosperexl* In 1419 a Dawar, or rel^ions i^^



iViAH'OIlERJI.

IX'3. naiiHid Glianga Asaj built a niagnificeiifc fire-teiiiple at isavsari
Kati:o.]i and had the sacred fire bxought from Bandsa to that place with

gi’eat pomp by three Sanjuii high priests, Nagan Ram, Khorshed 
Kamden and Cliaya Sahiyar, Each oi those three high priests 

Kiixkseiiji had three sons. These nine sons became the founders of the 
present nine priestly families of Udwada. At Kavsari disputes 
havia-g arisen bet^Yeen the two bodies of priests  ̂ that is, the 
onginal |)riest3 on the one hand and those who had come from 
Sanjaii on the other; the latter taking their sacred fire with them 
went to Surat in a. d . 1733. Afterwards on the 28th October, 
1/4.1  ̂ they moved to IJdwacla  ̂ where the original sacred lire lias 
since remained.

The first Ijuil'linii; for Uie aeeoinmodation of the Atasli Beliram 
k_j

at ITuwada vras built by one Minodiar Baman of KargoL The 
second lYas built by Bhikaji Edalji oi Sura,t in or about a . i>. 
1770. The tliird by Jamsetji Naiiabhai Guzdar of Bombay 
about A. D, 1812 or 1815, but the evidence about the building by 
Giisdar was coniiictiug-. The fourth ŵ as built by two brothers^ 
Dadabhai and Mancherji Wadia, in March, 1830, and the liftli and 
ihe latest by Motlibai Jehangir Wadia in October^ 1894. Sub- 
seq’ueatly imder an indenture; dated the 2nd September, 189 6̂  
Motlibai appointed Navroji Manekji Wadia^ Kavasji Kharsetji 
(afterwards Sir Jaiusetji Jijibhai), Jijibhai Mervaiiji Wadiaj 
Bshramji Pestanji Bharda and Nasarvanjl Jehanjir Wadia, since 
deceased, as trustees to look after the Atash B eh ram. Under 
the orders of the' trustees the three doors of the northerii hall of 
{lie AtasJiBehram were, from the 19th October, 1896, daily closed 
and lockcd up at night between 9 p. m, and 0 A. m. Furthei*, 
the trustees on or about the 7fch November following completely 
bloekcd up a doorway in the compound wall between the Atash 
Belirani and Dareh Meher built by Sir Dinsha Manekji Petit in 
1891 to the west of the Atash BehraLm. The doorway was 
opened by Sir Dinsha at the request of the Anjuman (Society) of 
Udwada. These acts on the part of the trustees put.the Parsi 
community at UdAvada to great inconvenience and trouble which 
culminated in disputes. The plaintiffs, therefore, in the year 
1897 brought the present suit on behalf of themselves and as 
representatives of the Parsi community of Udwada, alleffinff-^

23 THE LAW HSPOBTS.., [VOL, 2X V IIL
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1 . Tliat tlioy biouglifc tlie suit willi the permission o! tlie Ooiu'fc duly oblain» 
ed lui'Jer secfcion 30 o£ tTie Civil Procedure Code ; tliab the Atasli Eeliram or tlia 
fire-teniple of tlie Parais afc Udivada waS; witli its sito and diverse buildings 
aud appiu'fcenauGes frora time to time dedicated for iisy in conueetion tiierewitL, 
vested in tlio Pai’al ialiabitants oi that town, and tlioy Lave, from time iaime- 
iflorlal managed the same and exercised absolute authority in rcg-ard to the 
mintjna.nco and admiuistratioii thereof as a placa of Zoroastrian religious 
worship and observances.

3. That nine priestly families of tho Parsis of the said towa of Xld-yada have as 
of right and from time iminomorial bcon the special delegates cf the Parsi inhabit­
ants of the s.iiid town for the piirposo of snporvisiiig and managing the said 
Atash Behram, and the pUiintiffs'woro mambers o£ somo of the said nma families.

3. That the doiiendaiits vi’-ere trustees apjsointed by and iindei’ an iiidenttir&
dated 2nd September, 1896, and made between Bai Motlibai now deceased of the 
ono part and the defendants and Nasarvanji Jehangir "Wadla noiv deceased o£ 
the other part, ■whereby the said Motlibai assigned to the defendants and S ’asar* 
Van ji Jehangir Wadia deceased certain securities apon trust for the pm’pases 
of the said Atash Behram and also conveyed to them certain lands upon trtisfe to 
permit the same to  ho used  as a place for public worship by all i^ersons of the 
ZoroasiTian ' faith and for the celebration of all rites and ceremonies of tho 
Zovoasfcrian religion as heretofore observed; that the lands so oonveyed had 
been purchaaed b j  the said llotlibai and added to the previously existing 
cooiponnd of th,e Atash Behram, and in th.e compound so enlarged sha erected 
a now Atash Behram in lieu of the old building ; that all this was done witli the 
full concurrence of the Parsi community of TJdwada ; that on the SOth October, 
1894, Motlibai formally raade over the iiew building and the additional land so 
purchased by her to the said community for the purposes of the said Atash 
Behr£im. ... ' ■

4. That Motlibai was from the SOth October, 1894 ^ bare trustee of the 
newly purchased land for them and was not competent to convey to the defend” 
ants and IT. J. AVadia, deceased, any estate or interest iu the said lands other 
than the estate or interest of bare trustees ; that Motlibai p̂ ’o^es3ed to give to 
the defendants cr at all events tlie dcfondauts claimod to have,, under the said 
indenture, the right to malce rules and regulations for the niaiiag3jhoat of tlio 
said Atash Behraiu.

5. That they denied, that the defendants had aiy’’ such right and tlia,t tho 
said iudanfcuro was and ought to  be declared by the Court to be Jnoperativo so ' 
far as it purported to confer any siieh I'ight on Ihe defendants.:

6. That the defendants claiming to, act under the said power on or about the 
7th day oJ; Kovemlier, 1896,eveet0d a wall and thereby blocked up a door-^vay iu 
the east wall of the compound of the building'Imown fis Batch Meher a,u4, 
which adjoins the Atash Behratn aiid , thereby ..prevented coranuimeatbn 
between the Ataish Bekram tod. Dareh Meher , through the sa.id dcoi*; way 
oaused much„iueoivveu.renco and hin.drau«e' to. tlie jrlesta.and otliers
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ill tlic Iiabit o£ pasoii-i" Ihrongh the said door-'\Tay ia tlie course and for llie 
purpose of religious cereaionies and observances.

7. That tiie wall in v; hicli tlie said door--svay was plaoecl -vras not situated in 
the laud parcLascd by Motlibai.

8. That lie defendants Lad no right to block up the door-way. TIic plai.nl- 
ifis were entitled to keep and to Lare it kept open, and tlie cause of action in 
respect of tbe door-way arose on tlie Ttli November, 1S96-

9. That the doors o f  the northern room of the Atash Behram us-ed to 
remain open nigh t and d^y. Tlie defendant-s W ron gfu lly  and u n ju stifiab ly  
closed and locked up  the t-wo doors in the western 'vrdl and one door in the 
northern vvall of the said rooni marked respectively B, C and D in the i)lau A  from 
8 P.M. to 6 A.M. oil the 19th jSTovember, 189C, and continued doing so every day, 
thereby causing great incoii'veuioncG to the priests'and othersi engaged in and 
about the Aiash Behram.

10. That t.he plan A  annexed to the plaint showed the rehitive positions of 
the said Atash Behram and the Daruh Meher.

21.  ̂ * .-f!
12. That the plaintifEiS prayed for roliof as follows ;—
(a) For a declaration that the indenture dated 2nd September, 1896, made by 

Bai Motlihai could not and did not confer on the defendants and the defend­
ants did not possess any right or title whatsoever to interfere with or in the 
inanagoment or adniiuistxation of the Atash Behram further or otherwise 
than hy applying the moneys settled l>y the said indonturo for the purposes 
thereby prescribed, and that so far as the said indenture related to the lands 
and hereditanienis thsreby conveyed, tho dofendants were bare trustees thereof 
for the Parsi commnnifcy of XJdwflda.

(h) Tor a dedaration that the blocking up of the door-way marked K, ]? in 
the plan A  annexed to the plaint and Hie closing-at night of the three doors 
marked B, C and B  in the plan were wrongful acts and not j ustified by any 
right or power vested in the dofendants cither under the said indenture or 
otherwise.

'(e) For an injunction ordering the defendants and each of them to remove 
the wall marked G in tho plan A built by them across the said door-way E, F so 
as to restore tho said door-way to its foriuer and open condition.

^d) ‘For an injunction ordering the defendants not to close the doors B, C 
and I) or any of them at ?..ny time.

(e) For an order poi'pGtually enjoining tho defendants not in any way to 
interfere \vith or in the management and administration of tho Atash Behram 
further or otherwise than hy applying tiio funds settled by the said indenture 
to and for the purposes mentioned by it.

The defendants answered—

1- That the Parsi fire-temple or Atash Behram at Udwada was entirely 
rebinlt, preserved and enlarged by ore Dadabhai Pestonji'hi 1830 ; that the said
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Dadabliai in consideration thereof was entrusted wifcli the possession and com- 
pleta inanagertient of the said temple ; tha,t he did the repau’S, 'whitewashing, 
tile-turning and supplied fuel, oil, sandalwood and incense ; that he appointed 
as his manager aiid agent thereof trader him oae of the Dasfcurs of Udwada, 
■bh.f Dastur Dorabji Eehei’amji.

2. That on the death o£ the said Di’oabji, his aoxi ilaBclioi'ii Dorabji ■was 
appointed mana '̂er and agon-b; that in 1863 the said Dadabhai appointed four 
other persons along' with the said Manclierji as trustees o£ the said fire-temple 
and premises.

3. That on the doafch o£_;Mauohei'ji hi,3 son (plaintiS No. 1) was appointed 
as trustee in his place*

4  That Dadabhai, before his death, appointed his Son Pfierwanji to succeed 
him as the person who had" the righ!; ,of control and management over the said 
premises ; that the said Mern^anji Dadabhai removed the first plaintiff from hia 
position â  one of the trustoes.

6. That the said right of control was entrusted to Bai Motlibai in consider- , 
atioii of her having entirely rebuilt the said fire-temple ; that she was entitled 
to appoint the trustee,defendants trustees of tha fire-fcemple and premises^ 
that Navroji Manekji Wadia, who was one of the trasteesj agi’eed. .to their 
continuing trustees after Motlibai’s death; that the matters complained: of, 
were done with the consant of all the ti’ustees and o£ Merwanji Dadahhal who 
xepresented the original rebnilder and preserver of the fire-tGinple ; that iilieir 
action had the approval of the great bulk of the Par si community.

6 , 7. That the plaintiffs wet’e not entitled to maintain the suit in accordance 
with the provisions of section 30 of the Civil Procaduro Code on behalf of the 
whole Parsi community of Udwada; that the plaiutiifs did not show any such 
right in them; that there were many Parsis ia Udwada who controverted the 
allegations made by the plaintiffs and who were opposed to tie relief prayed for 
and that no c-inss of action had accrued to the plaintiffs In their own idght,, '

8. That they did not admit the allegations made in paragraph 1  of the plaint, 
■viz,, that the fire-temple of Udwada was vested in the Parsi inhabitants of that 
town and that such inhabitants had managed the same ; that they contendad 
that the Parsi inhabitants in common with the rest of , the Parsi commiiiuty 
at large had hitherto enjoyed and were entitled to enjoy only tha right, of; 
Zoroastrian religious worship and observances in the said fii'e-tomple and^ita 
appurtenant buildings.

9. That they .did not admit that cerfcain nine Parsi priestly families of 
D'dwada had as of right and from time immemorial and as special delegates of 
the Paxsl inhabitants of that town, snparvised and mjtnaged the said Afcash 
Behram. They contended that the said nine families had enjoyed aHi wsre 
entitled to enjoy the rights of rendering dne service to the or the sacred 
fire enthroned and kept burning night and day in the said Atash Behram or 
fire-tomple; that beyond that they had enjoyed no other special right in ' 
connection with the fire-temple ajid that defenda-ot was a member of :
nine families*

1903-
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10. Tl’utt tliey adiinit'.;!.] the allegations made in paragrapli 3 of the jjlaint escopfc 
t;;0 allegation tliiit ILe nev,' Atiish Bsliram wltla the new xuecc of laud purchased

iOivjially iiiacle orer to tho Parsi commmiiuy of Uthvada on 
the JJOtu Octobor, 1S54. Tl;ey coiitoiided that tlia new Atash Behram with its 
Ln'ifls aiid Imiltlingfl eontimied Yosioi m possession in Motlibal iiiitil tbo date 
of tlic iiiuC'iitrii'Li, tluit is, Sad Septcmlter, 1S9G, and tliat since tliat datetlic said 
propcrtit'S liatl bc'coine wfced iu tlioiu as nientioned In the indenture; tluit tho new 
Atiudi EeLrara luilding was erected witli tliejconsent of the late Daclaliliai 
Pe.'tonji Wacljri; tlio founder of tlie old fire-fcemple, but not v.’itli the coiicuvreiica 
cf tlio PaiMU L’oiunrardty of Udwada, as iu [lie plaint ailegcd; lliat the Parai 
community of Udwuda liad no voice v;liatt*vor in the erection o£ the ne^y fire- 
leniple, thong’h it vra-s r:o doubt erected at their request, for their benefit and 

as also for the liervcfifc of all other Par;;if5.
11. Tliat Motlibai was not a bare trnstce of the said newly pixrckased hind 

for (iio Par.sis of UdAvada after tho 30th October, 1801; that she hold and stood 
possesscid of the land until the same was coavoyed to tho defendants and that tho 
dc'Ceudants had accordingly held the same and were entitled so to hold it as of 
right.

13. That the said iiulentnro v\'a,s valid and bincllng on all pcrBons in. respect 
of all matters and premises dealt with thoroin and was not in any wjiy in oxeess 
of the lights and authority belon gin g  to tlie settler of the said trust property; 
that neither tho plaiiitiffe nor any other persons were entitled to havo any 
provision of the indeiiinre deelarod null and void or inoperative ; that they 
(defeuilants) ŵ ero entitled to make rules and regulations for the nian.agoaient of 
the Atiish Behram ; that Motlihai had power to invest tho defendants with such 
ardilioxlty, a power inheroiit in the very coiicoption o£ the endowment mntlo by 
her.

13. Tba,t the wall on the. east of tho Dareh Mehor belongod to the Atash 
Behram ; that the door-way in dispute was opened ahout soyen yoata ago with tho 
poimission ox the then raraiagers aiid trustees of the Atash Behrani ; ihat it 
rested entirely with the said managers and trusteos how long to keep the door­
way open, and how loiig to keep it closed according as they found it expedient 
and that tho door-way Avas so raanaged tmtil it was blocked up.

14. That an 'uninstiliable idtevnps was made interfering with the defendant. ’̂ 
riglit to keep the door-w'ay clofiod or open accordini,  ̂ ar̂  tho dofeadants found it 
necessary ; that tlvj doora were affixed to the ooiiipGUnd w'all moans of po:;ts 
driven rintoj'he ground and tluis the dosln.g of tho doors wtvs rendered impossible 
by Sir Idnsha'tj pooii'o ; tbat by ,sach actioJi tlio Ata.sh Behrani was exposed to 
great iii.seenrity; th;d lor tho duo sai'egunrding of thi3 interefjt;5 of the Atash 
Belirani they Idoeked up tlio door-way b}" raising a v̂ 'all on the land belonging 
to the Atash B&hiarn.

15. That tho clos’Liig of tlio dooi’-way w.v=i in no w‘ay calculated to occasion 
ineouvGiueneo or liindransa to tlio ofliuiating prie.‘3ts or any ruonihers of tho 
Koxoasirian community ; that the plaintiffs, who did not pi'f' f̂sss thenrselves to bo 
the trustees of the Dareh Meher, had no right to complain of the closing of tha
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door*\Yay and that tlio qp.eai-ioii Tvliethor tlis door-way vras Tigliifully or ■̂?i‘on gfuHy 
closed up could not be adjudicated upon in tins snit and that the trustees tsl tho 
Dareh Meter had employed the plaiutiJxs as tools in their hands to attain objects 
oi: tlieir own.

10. That the compouTid wall in ’whioh the door-way opanod -̂ vas the propeiiy 
of the Atash Behi'am 5 that altoratiousj additions a,Ts.d repairs wei'e made to the 
wall by Motlibiii.

17. That tho plaintiffs had no right to have tlie saJBe door-wsiy kept .opou or
to deal with and exercise right of control over it, , -

18. That the three doors marked B, 0  and D in the 3a.ap A have beou closed 
at night for the better protection and security of th'3 Atash Behram aud of the 
utensils aud other articles belonging to the Atash Bcliram ; that the same was 
being dono for a much longer time than the plaintiffs allege and that by s.o 
closing' the doors at night no hindrance •wliatcvor ’(■ras caused to the usa o£ the 
Atash Behram for which it ’was intended; that the elosiiig of the doors was 
calculated to ensTxre due jirotoction of the things of the Atash Behrara and. to 
prevent evil-minded people froia making away with valuable things therefrom'; 
that the plaintiffs ’vvore not entitled to intorfera with the due maiiagemoat of the 
said property and to require the defendants to keep the Same dooi'S open; night 
and day.

19 . The map A  Avas wrong and inacctirato and it wrongly shovv’-o<l the -wall 
which contained the disputed door-way as being tie |>roparty of Dareli Moher. '

20. That tho plaintiffs v/ere not entitled to the reliefs (a), (&), (-:?) and {d') as 
claimed by them ; that Motlibai had not acted in exoc-ss of the rights amd povrer  ̂
possessed by her,

21. That the very naiuve of tha settlement of the funds and proper applica­
tion thereof necessarily dsmaiided the exercise of the powei’s the defendants 
have hitherto oxereised and that such exercise was quite legitimate anrl pi'opei’.

S2, That the plaintiffis were not entitled to impeaeli any jjortioii of tho, 
indentui'o as invalid or inoperative without makiu" the legal representatives of 
Motlibai parties to the ease. . .

28, That the Court had no iurisdictioii to entertain the suit, for it fell within, 
the purview of sectioh 539 o£ the Civil Procedure Codo, nor iVas t,h© suit 
maintaiKahle witho’at the consent of the Advocate Clencral of Bombay,

31. That the plaiutifPs ought to paj*' ad vtdore'i^ Coiirt-fee according tcr*lhe 
costs of the fire-toniple which amounted to xiijwards of lis. 12,500, and that the 
suit should be disruissed and costs o£ the dofendauts should bo, awarded*

The following is tlie material portion of tlie trast-deeci 
executed by Motlibai in favour of the trustees I’—

And whereas the,said Motlibai is desirous of setting.apart a fiind . of inpees 
sisiiy-Quo, thousand for the due maintenattc® of th« said btiildings and tho pei- 
formance arid observance of thfe rites'and ■ceremo'nies lierexmfter , mentioned 
And whereas’ with that intent the said Motlibai hath with tho con'ient-of the 
trustees (testifiedjby theix being parties to aad eseeutijig these preseiiis) iraas-
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feiTed into tlie joint namea of tlia ti‘\istess and delivered into tlieir liands before 
tliQ exeention of tlxsse presynts the securities spsoifi-ud in tlie second scliedule 
liei'eunder irritten (wliicli at tte datG hereof are of tlie inaiicot value of I’upacs 
sisfcy-seven thousand and four hundred) to be held by them upon tho trusts in 
that behalf hereinafter declared And whereas the said Motlibai is also desirous 
of conveying to the trustees the said plots of laud and the said buildings upon 
the trusts in that behalf hereinafter declared Now this Indenture wituesseth 
that in pursuance of the said desire the said Motlibai doth hereby voluntarilj 
grant unto the trustees the hereditamemts and premises particularly specified in 
the first schedule hereunder -written Together with all buildings and edifices 
standing thereon (including the buildings so ereeted by tho said Motlibai as 
aforesaid) and the furniture vessel? and utensils now_ placed therein Together 
ako -with the rights and easements and appurtenances to the said premises 
belonging or enjoyed therewith To havo and to hold the sa’d premises unto and, 
to the use of the trustees upon trust at all times to permit the same to be used 
as a place for public -worship by all persons of the 2ioroastrian faith and for the 
celebration of all rites and ceremonies of the Zoroastriau religion as hitherto 
observed And it is hereby agreed and declared that the trustees shall stand 
possessed of the securities specified in the second schedule herennder vfritten and 
all monies payable thereunder (hereinafter called the trust-fund ”) upon trust 
to apply the net income thereof for or towTa’ds all or any one or more of the 
objects and pm’poses hereinafter mentioned that is to say :

(a) In the maintenance repairs and general up-lceep of the main firo-temple 
building at Udwada or any other buildings appnitenant thereto,

(5) In providing oil for the duo lighting of the said temple and the outliouses 
thereto appertaining and in providing sandalwood firewood and incense for 
feeding the sacred fire.

(c) In the performance and observance of the Jassan ceremony on each 
anniversary day of the installation of the sacred fire Iran Shah which falls 
on the seventeenth day of the second month of every Zoroastrian Shenshai, 
year.

00 In the performance and observance of the Baj or ceremonies on each 
anni’t’-ersaTy day of the death of the late Manekji Navroji Wadia (the husband 
of the said Mctlibai) which happens ou Sfehr the sixteenth day of Ardibeheat 
the Second month in every Zoroastrian community Shenshai year and on each 
anniversary of the death of the late Jehangirji Nasarvanji Wadia (the father 
of the said Motlibai) which happens on Deptin the twenty-third day of Aban 
the eight month in every Zoroastrian Shenshai year.

(c) And generally in making airangements for the perpetual turning for 
the sacred lire it being the ])ioua desire and intention of the said Motlibai 

. that the said fire-temple shall for all time to come hold the sacred fire Iran 
Shah and remain open for worship to all devout persons of the Zoroastrian 
faith And it is hereby further agreed and declared that it shall be lawful 
for the trustees to -frame rules and regulations for the due governraent of 
the said trust premises with power from time to time to rcgcind or aKor the
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same and the rules for the time being and if thouglxt necessary to substitute 
new rules aud regulatioas in lieu thereof and it is hereby further agreed and 
deelai'od that i£ iu any year the -svhob of the incom® of the triisst fmids sl13.ll not 
from any cause whatever lie applied for the olijeots and pui’poses aforesaid ot 
any of them the trustees shall aceumnlate the surplus or residua of such 
income by way of compound interest by, investing the same and tiis resulting 
incojBe thereof from time to time in any of the securities Itereinafter mentioned 
provided that the trustees shall have ftill liberty at any time if they think fit 
to apply the whole or any part 01 aiieh aecanmlations as if the same were î arfc 
of tho incojne ansing then irt the curreut year.

The findings of the Subordinate Judge are embodied in tlis 
judgment of the Chie’f Justice. He passed a decree in the follow^ 
iog terms

I  there foro declare (a) tha.t the defendants do not possess any right nor title 
■whatever to interfere with or iu the management or adxninisti'ation of the sacred 
five called the Iran Shah and ths Atash Behram buildings together -with all 
affairs connected v îth the sacred fire aud its property, funds, income, buildings, 
presents, &c., further or otherwise than

1 . By repairing the Atash Behram buildings and providing the priests and 
v^orshippers with further accommodafions for religioxis purposes with the monies 
settlod by the indenture. Exhibit 141, provided that in doing so they (defend- 
aub) do not go against the wishes of Motlibai as expressed in the iudeiitxu’a and 
against the long established practice followed on such occasions.

2. By supplying l<at7ii (fxiel)̂  sandalwood and other things necessary for 
feeding, worshipping and maintaining the sacred fixe when they are allowed to 
do so, by the heirs and representatives of Merwanji "Wadia.

3. By supplying oil for lamps and giving pay to Zadukus, servants, employed 
in the Atash Behrani.

4  By seeing that tho main Atash Behram building and the other buildings 
and open spacos including tho, compound walls attached to it are used for religious 
purposes, provided that in doing so, they (defendants) do not go against the 
religious practice and prejndicos of the Udwada Anjuman aiid other worshippers.

5. By seeing that the censor and other things placed by llotlibai or'-n/he 
defendants as her trustees in ths Atash Behram are used and duly taken care of, 
I f  there is a chance of a dispute between them and the officiating priests regard­
ing the safety or indiscreet Use of the things, it will rather be . ; advisabM, bn 
thoir (defendants’) part to keep away tho thing with the pei’mission of CTd'tTOiJa 
Anjuman than enter into litigation with the priests.

6. , By seeing that the rites and ceremonies mentioned, hy Motlibai iix the 
indenture, Exhibit 141, paragraph 12 , are duly porforxnecl through, the pri^is 
oflleiating in the Atash Behram^

7. By keeping in a room the furniture and bther things supplied by Mot] ibai 
' or by .them as her trustees, wHch are not of daily usê  provided that they do not

shat out the IJd̂ vaiar Anjuma^^ from the n.se of the furniture, &e., and the roo.m.

1903.
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S. By applying* the funds in tlieir Iiraicis for tlie religious and oharitablo 
ptu’pcses mentioned in tlie indenture, i r̂ovided that in doing so, they (defendants) 
do not invade the right of the plaintiffs and other members of tho Udwada 
Animnan.

I also declare that so far as tho indenture relates to the lands and herodita- 
nifiits thoi’Gby eonvayed, the defondantB ai'O bare trustees thoroof for the PcU'si 
cornmunity of Fdvra-da.

I ako declare (JJ) that the acts o£ the defondants, ifiz., blocking up tho door-way 
E, P and the cloaing at night o£ tlio throe door 3̂ B, C and D ,s]io>'.ai in the plan, 
Exhibit 373) 'vvere wrongful acts and not justified by any right nor power vested 
in the defoiidants,, either under tlio indonturt), exhibit ll-l, or otherwise.

I also order {o') that tho dofendantfj and each, of them do remove the built 
1 '̂ them across the door-way E, P whieh wall is marlced G in tho x̂ ĥ n, Exhibit 
273, so as to ivstore the said door-way to its former open coudition,

I further order (d ) th it tha defendants and each o£ tham do rofrain from 
closing the doors B, C and D shown in tho plan, Exhibit 2/3 , at any time and
I  further order (c>) that the dependants do refrain psrpetually from interfering 
with or in the ma.n:T,gement of the sacred fire and the Atash Behram buildings, 
proporfcies, income, &c., otherwise than as shown in the first relief (a) granted to 
the plaintilrs.

The defendants do bear their own costs and do pay tho costs of the plaintiffs.

The defendants appealed.
Inderarity (and Jjoioncles, with Nanii and Hornuisji), for the 

appellants (defendants) ■.-—We contend that the property men­
tioned m paragraph 1 of the plamt does not vest in the Parsi 
community of Udwada and the nine priestly families are not 
the delegates of the Anjiiman. We disclaim any right over the 
ceremonial portion of the temple worh. What we claim is that 
the land and the buildings are vested in us as well as the right 
to manage them. We have a right to take precautions for the 
protection of the valuables in the temple.

The next question is whether the sacred, fire is the subject of 
o^fiiership. Our case is that if it Ijelongs to anybody^ it belongs 
to the whole Parsi community at large. Tho Iran Shah is not a 
judicial person in the sense in which a Hindu idol is considered 
to be so. We do not dispute and never have disputed that the 
nine priestly families are the only persons entitled to officiate at 
the fire and to take the offerings and perquisites generally offered, 
for the performance of ceremonies in the temple.

[J enk in s, C. J. -The plaintiffs'’ main contention refers to tho 
closing of the door in the compound wall.]
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Sir Dinsha Petit hailt tlie Dareli Ilehero His trusfceesi really 
wish it to be declared that the wall belonged to him and thej  ̂
have put forward the plaintiffs to do so. Mofclibaij when she 
;L’ebuilt the fire tempie, purchased certain lands and made additions 
to the temple. Thereupon the heirs of Dadabhai^ who '^ere in 
management oi the temple property, transferred all the rights 
which Dadi^hai possessed to Motlibai and tliericeior-p/ard she 
continued the management till she made tho trust-deed. 
Motlibai did not make a gift in favour of any one o£ the lands 
she purchased. Supposing she liad become insolvent before she 
made the trust-deed ol‘ 1896; the properij ivoiild havo passed to 
the Official Assignee. The dedication by Moilibai wa  ̂ to the 
whole Zoroastrian community and not only to the commuiiifcy ab 
CJdwada. The very fact that she appointed the trustees shows 
that she had reserved her proprietory rights over the teuiple as 
founder and did not intend to make a gift to any one. We 
contend that the property all along vested in Motlibai and there 
was nothing to prevent her from talriag it back ; Doe cL Tlowmrl 
V, Pest'O'/ijiĴ  ̂ Having regard to the provisions o£ t!ie Transfci’ 
of Property Act  ̂ which is applicable to the case  ̂ Î Iofclil'jai eonld 
not make a gift oi the property except by a registered deedj and 
that being wanting, the ownetvship rea'iaiiied in her. In any 
event Motlibai had reserved her rights as founder and she was 
entitled to make any arrangement she chose, with respect to the 
property.

[JenkinK; Q, J. j—But not so as to niillit '̂ the object of th-e 
trust.]

I f  what we have done is inconsistent with the trlist-cleed, then 
the Advocate General would be a necessary party to the .sm i 
The plaintiffs^ chief cornplaint is that they are' pus, to great, 
inconvenience on account of the closing of the door. This, is a 
matter of detail which the Court cannot go into. , (Documentary 
evidence discussed). There is  nodocunieBtary evidence that the, 
Anjumaii or its, oonimittee ever iilterfei’ed in the management lOf 
the building., The' only evidence, is that after the forinatioii,o£; 
the, committee some riiles ,were framed , relating entirely- to .tlie,:

i m .
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,(li(1852)Pen'5^’sO.Cl.535,
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ceieiftoiiial part of the work. There is no evidence that the holy 
fire heionged to the Anjuman at Udwada.

[J enkins, 0, J. .‘— How is it capable of ownership ?]
W q .submit it is not. But if it is, then it belonged to the 

whole Parsi community at large. The finding of the Judge on 
this point is repugnant to the feelings of ali ,̂^Parsis. The 
plaintifiV case is that they can take the fire wherever they chose. 
We do not dispute their right to worship the sacred fire and 
appropriate the offerings. The Judge has confounded the right 
to the fire and the right to the building. .

e

[Jenkins, C. J. W e cannot go infco these interesting questions. 
We must look to the cause of action which is the closing of the
doors.]

The plaintiffs have claimed a declaration with respect to the 
doorSj, but they have not claimed consequential relief. Recently 
various thefts have occurred,  ̂therefore we were justified in closing 
the doors at night. The plaintiffs want to be free from all 
control. The following were some of the authorities c i ted»*59 
Geo, Iir^ c. 12, s. 17; Lewin on Trusts, p. 605 (ISTote); Doe d. 
Higgs v. Terry W j Vestn/ of Bermondsey v. Dart on
Yendors and Purchasers^ p. 24; Chilton v. Corporation o f  London'̂ '̂̂ ; 
Lord Rivers v. AdamsŜ '>

Seoft (Advocate General, and P. M. 3IeMa, with IL C. Coijaji, 
K, M. JJiaveri, and Mulla and Mtdla), for the respondents 
(plaintiffs) .-— During the course of the arguments and the dis” 
cussion of the evidence, the following authorities among others 
w e  cited West and Buhler  ̂ p. 554 ; The Aclvocale General oj 
TJomlay Y. David Haim ; Wardens o f  Nosm Se?iora v. Bis/ioi) 

Batten y, j Bombay Gazetteer, Vol. IX^
Part; 11̂ p, 215.

LotvndeSf in reply.

(1) (1835) 4 Ad. &. E. 274, 282.' 
{̂ ) (1805) 1 Eq. Cases 201,215,
(3) (1873) 4 Cli, D. <735.

0) (1878) 3 Ex. D. 361. 
(5) (1886J 11 Bom, 185. 
m (1851) perrj ŝ 0, C, 3.

(7) (18S9) M  Ck D.507.
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JenkinSj 0 . J . T h i s  suit relates to the Atash Behram or 
fire-temple of the Parsis at the town of Udwada^ in the Pardi 
Taluka of the Surat District. The plaintilTs are three Parsi 
inhabitants of that town, and they purport to sue on behalf of 
themselves and ail other Pars! inhabitants of Udwada in 
accordance with the provisions of section 30 of the Civil Procedure 
Code, which permits one party to sue on behalf of all in the same 
interest. The defendants are the trustees of an indenture of 
settlement, dated the 2nd of September^ 1896, executed by Bai 
Motlibai, now deceased, a benefactress of the Atash Behram. 
The cause of action alleged is, first, that the defendants^ claiming 
to act under a power contained in the indenture of settlement, 
on or about the 7th November, 1896  ̂erected a wall and thereby 
blocked up a door-way in the wall of the compound in which the 
Atash Behram stands ; and secondly, that on the 19th Octoherj 
1896j the defendants wrongfully and unjustifiably closed and 
blocked the two doors in the western wall and one door in the 
northern wall of the Atash Behram, and have continued to do so 
every day since, thereby causing great inconvenience to the 
priests and others engaged in and about the Atash Behram. To 
appreciate the real character of the suit a short narrative of the 
temple’s history is necessary. It  is claimecl that it is the 
oldest Parsi temple in India, and undoubtedly its traditional 
history points to a considerable antiquity. The Subordinate 
Judge has. given a detailed account, which has been accepted as 
being substantially a correct exposition of tradition, and it i s : 
therefore needless now for us to travel over the same ground. It 
will suffice to say that the building was erected at Sanjan, and 
in it was located the saered fire or Iran Shah constructed by the 
ancestors of the nine priestly families. This fire has ever been 
regarded by the Parsi community as an object of veueration and 
reverence and a symbol of the greatest sanctity. Under stress of 
circumstances the sacred fire was moved from place to plaeê  ̂and 
ultimately on the 28th October, 1742, it was brought to JJdwada. 
It Was first lodged there in a building given for the purpose; 
then Bhikaji Edalji, a ;Parsi from Surat, rebuilt the temple | 
according,;to ?ome it w^s latdr restored by a Parsi named: 0azd§pj; 
but as to this ther^ is a diiierence of opinion; it is, however^ 

Bai5'e~-8'y '
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eei'fcaiii tliat ia 1880 Dadabhoy and Maiiclierji Pestoiiji "Wadia 
in restoration of the temple then standing erected the building 
which was re-buiJt by Bai Motlibai in 189"li. In the plaint it is 
alleged that the Atash Eehram or lire-temple of the Parsis 'is, 
with its site and diverse buildings and appurtenances from time 
to time dedicated for use in connection therewith, vested in the 
Parsi iiihabitauts of the town of Udwada, and they have from 
time immemorial managed the same and exercised absolute 
authority in regard to tlie maintenance and administration thereof 
as a place of Zoroastrian religioua worship and observances^ and 
further tliat the nine priestly families of the Parsis of Udwada 
have, as of right and from time immemorial^ been special delegates 
of the Parsi inhabitants of that town for the purpose of super­
vising and managing the said Atash Beliram^ and the plaintifls 
are members of £ome of the said nine families. This, then  ̂ is the 
title on which the plaintifis claim to sue. The defendants^ on 
the other hand;, confcerid that Dadabhoy Pestonji was in 1S80 
euirusted with the possession and complete management of the 
temple in return for his having rebuilt ,̂ preserved and enlarged 
the same  ̂ and t h a t t h e  said right of control and management 
was entrusted to Bai Motlibai in consideration of having entirely 
rebuilt the temple and added thereto/^ and that the defendants 
as the trustees appointed by her have acquired the same riglit. 
At tlie trial of this suit before tlie Subordinate Judge tho 
following issues were framed:—

1. Do the plaintiff̂ s prove tliat the fire-teiiiplc (Atasli Behram) of XJdwada 
is vestad in tlio Parsi mliabltaTiis of thtifc town, and that tlioy or iiiuo pvi«Htly 
families or Udvfi'ula sir tlioir delegates liave from time imniemoriul oxercisecl 

^absolute aiTthority in regard to tlio uiaintenanco and admiiUHti’ation tliereoi' p

3. Or, as is allog’cd by tlio defendants, was one DadiiWiai PeHt;inji of 
Bombay invested with tho raaiiagement owing to his iiaving robuiJi;, preserved 
and enlarged the fire-temple since so early as 1830, the nine priestly families 
being siuipl}' bonnd to render service.̂  only to the cacrcd fire? Has Diidaljtai 
Peritiinji transferred any of his powers of managomont to the defendants ?

S. H oa\- far will tho dissent of Beramji Pcstanji Bharda affect tho plaintiffs’ 
right oi; management, if any ?

4. Wliat rights as to possessi^m and mauagoment of Atash Bohram oamo 
to the kily Eai Motlibai when slie reoonstnicted tho Atash Beliram and 
appindenances at largo coat ?
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5. Was slie entitled to confor on trustees (defendants) all tlie povv ers iiielntliiig 
that of iiialcing rnles and reg-ulations for tho due government of tl>e tnnst 
pi’omises under the Indeniure A  ? Hovf far woxald llie indenture bind all tlx© 
worshippin-s tit the temple P

e. I3 tlio compound wall, tlie door»'.vaj (Ej F in tlia plan annexed to tli© 
plaint) in wliicli is now eloiSBd, tho property of Atayli Bfliiram or parij o£ tlio 
adjoiniug Dare Xvlelxer P Have the defendants tlie riglit to closo the doox-way ?

7 . Oan the plaintiifs claim any relief w th reft-’reiice to tho wall indc-peiicloiitlj 
of tlie trustees o f;the Dare Meher ?

8. Aro the plaintiffs entitled to have the door-way E, F kept permanently 
open by reason either of long' nsiigo or any riglit on the scoio of inconvenience 
to worshippers V

9. Does the daily closing of the doors B, C and D hetwoen 8 r.ir. and 6 a .m . 

interfere with or cause inconTcnience to any religious rites jierformi’d hy ilie 
plaintiffs or by the Parsi v;oi’Bhippors in general ?

10. Atb the pkintiifs entitled to all or any of tlis reliefs («-)̂  {!>'), (t;)j (e)
asked in the jtlaint?

11. Is  tlio suit bad for non-joinder of Motlibai’s lieir.s ?
12. Is it bad in its ineeptioii for want of the Advocate G'cn'siars peraiission 

or owing' to its being brought in an inappropriate form P
13. Is nou the plaint sufliciently valued and stamped for the purposes of tlia

Conrt-fee.sP, ,
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On tliess issues the learned Subordinate 
follows

Judge found as

My finding on the first is!3uo is that the Atadi Behrain or tbi saored fire 
cillcd the Iran Shall and tlio building and oilier property bslonging to it hafe 
Vi shed in the Pa.rsi inhabitants of Udwada, and that they, or the niiio priestly 
families of ITdwada, as delegates of the Parsi inhabitants of Udwada, hava 
esercisad absolnto antliority in regard to tho maintenance and. admini&tratioa 
thereof from tho time when tbe sacred fire was brought to Ud^vada.

l ly  finding on the second issue is that Dadabhai Pestonji of Bombay who 
built the old Atash Bohram in 1880 was not invested with the management of 
the Atash Balirain owing to his having built and enlarged the fce-temple; that 
the nine priestly families were not bound to Dadabhai to render semces only 
to the saorod fire and that the said Dadabhai did not trauisfer any of Inis powera 
of managemenfc to the defendants. '

My finding on the third issue is that the dissent of defendant BekramjiPestanji 
Bharda will not affeet the plaintiffs’ right of management.

My finding on the fourth issno is that, when Motlibai eonstructcd the new 
Ijuildiug she acquirod the right of seeing that the fire-teuaple -with, the conipound 
and other , buildings attaohod tti itj together with tbo eensoi* and otlier things 

^̂ placed by ,h'er, iii the, fire-temiile,: were tissd  ̂ for tha pui'pdses, for wHieh they 
intended to bo used j tha,t: the buUdiags wore duly repaired at her j.rbhafc^^  ̂
rites and;csremoniGs mteaded "to, b̂  performed" on'ker , behalf aiid.W



so TH3 INDIASr LAW HEPOSTS, [VOL, X X V IIL

19C3.

K AVflOJt
2tI.'5IEK5I
WatjIA
Dastce.

IvilAKSKliJi'
Jl

^^croclxilyporforiued, and that tlie tilings that were not intended for daily use 
vrorii loda’ocl in a room  in tlie fire-toiDple under safe and proper custody.

M y iimllug ou tho Jiftli issne i« that Motlibai ^̂ -as entitled to confer on her 
triistsey tlie Tigbts or poTvers mentioned above, and that slie was not entitled to 
confer o?i iioi- trustees tlie powers of makiag xvdes and i-egulations for tlie due 
govenuiient of tlic trust premises, and tliat the indentnro made by lier (Exhibit 
141) i;3 not binding on ihe xrorshippsys so far as it confers rights or powers iu 
oxcoss oi; tiioBe possossod by Ivlotlibai herself.

My finding oniho sixth issue is that tho componud wall in which the door-way 
E, F is belongs to the Parch Mohcr and that the defendants had no right to
block np the dooi'-waj.

M y finding on thc> scTontli issue is in tho 'affirjnn.tive, that i.Sj in favour 
of tho plaintiffs.

aiy linding on the clglith issuo ia that tho plaintiffs arc ontitled to harvo 
cloor-way E, ]? pennanontly licpt open, not by reason of long usage, biitnndci- 
tiie right acciuirod by them and on the scoro of inconvenience to the priests and 
worshippers.

lily finding on the ninth issue is in the affirmative, that is, in favour of the 
plaiiitills.

My finding on tha tenth issue is that ihe plaintiffs are entitled to obtain the 
rcdiefs (ff)j (/j), (o'), {d) and (e) as shown in the decretal part of this indgrnont.

My fmding on. tho eleventh issue is that this suit is not bad for non- 
joiuder of Motlibai’s lieirs,

My finding on the tv/elfth issuo is that this suit is not bad in its! inception 
for wp̂ nt of tho Advocate General’s permission or ovang to its being bi’onght in 
nn inappropriate foriU.

'My finding on the thirteenth issue is that the plaint is sufficiently '̂alued 
and stamped for the purposes of the Court-fees.

The suit, however, must be deterroined hy reference to tho 
causes o£ action, elleged in the plaintj and it appears to iis that 
the learned Judge has somewhat gone beyond the,se Jimits. As 

-far as we can_, we propo.se to confine ourselve,s to those matters 
that arise out of the causes of action alleged. When ifc is seen 
•\That they are, one can readily appreciate the observation of 
iilian Bahadur Bainanji Eehraniji (page 122) who says ;— Most 
of our Parsi community is displeased at the quarrel brought 
about for this trifling matter by the closing of this door.’-’ W e 
sympathise with this view and we can well understand that the 
tarsi community should view with regret the bitter and costly 
litigation wdiich the record discloses. Bat whether it be, as the ' 
Advocate General suggested or not, that the true meaning o£



YOL. X X V III .] BOMBAY SEBIKS. ■̂?>7

tliis lifcig’ation ia that it is an endeavour on the part o£ the 4tli 
defendant (Bharda) to aggrandize liis position^ using as his tool 
for that purpose the 1st defendant, Nowroji Wadia^ matters not;  
the parties have declined all suggestion of amicable settlefflentj, 
and we must endeavour to determine their rights according to 
law.

We propose then to eonsidei'  ̂ firstj whether the defendants in 
any way acquired rights which entitled them to do the acts com­
plained of, and if not, then, secondly, whether the plaintiffs ha\'o 
any right to sue in respect thereof.

The defendants^ case is that by the deed“-o£«settlement o£ the 
2nd of September, 1S96_, "  they are fully and properly clothed 
with authority to make rules and regulations for the efficient 
and due management of the Atasli Behram and all the building's 
appurtenant thereto, and that the said Bai Motlibai had power to 
invest the defendants with such authority—a power inherent in 
the very conception of the endowment made by her. ’̂ (Written 
statement para. 1 2 ),

■ Motlibai, it is argued, by her benefaction becaiiie invested with 
the rights of a founder, and acquired by transmission the rights 
over the temple and its appurtenances v^hich had previously 
been in Dadabhai^ the restorer who preceded her, and also we 
presume in all previous restorers of the building.s. In support o f , 
this view Doe d. Iloivard v. PesionjiS'̂ '̂  has been cited, but in our 
opinion that case turned on its own peculiar circumstances and 
has no application here. According to Dr. Edalji Kharsedji-’s 
description of a somewhat excited interview, the defendant, 
Nowroji Wadia, seems at "one time to have advanced even a claim 
of ownership, for, in the words of this witness, the 4th defend*^ 
ant then began to abuse the Anjuman and said as follows 
“ What right have they to Atash Behram ? The otTenngs 
that are made there are also mine and beating his breast 
emphatically) he" bawled out “ mine, mine."*̂  Of the terms of the 
original foundation we have no evidence : it is even uncertain 
from whom the site of the first building was obtained; for 
while some of the witnesses depose to a tradition that the spot
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There is a similar lack of precise iaformation as to the con­
ditions of the subsequent rebuiluings^ at any rate  ̂ until we eomo 
to the Wadia restoration of 1830. According to the evidence of 
IVfr. Bamanji Behramji, who appears to have made a special study 
of I’arsi customs and usages  ̂ “̂‘ the man who dedicates the build­
ing can look after the building and repair it himself. Any one 
else can also repair it̂  as it is thought to be a very pious purpose. 
I f one consecrates the fire himself, he can keep control over the 
fire alsO; but this Udwada fire was consecrated by oth|jTS;, and so 
no one can control it. The person 'who dedicates a fire templo 
can see that it is used for the|pious purpose for ■which it is built^ 
and is not used to any other purpose^ or is not damaged or 
injured. Those who built the fire temples at Udwada entrusted 
them to the Mobeds of the nine families who consccratodthe Tran 
Sbah. None of them have kept any rights of ownership over 
the same after dedicating them to the Tran Shah. This is in 
reference to the fire temples other than the present one. Motli- 
bai’s son Nowroji claims to have some rights over the present 
lire temple. He can look after the building and repair it, but he 
cannot do anything else with reference to itv According to our 
rules of morality, as long as the dedicator wants to repair it he 
has the preferential right over others. If any one else wants to 
make any addition to the fire temple with the consent of the 

, Anjnman^ he can do so. He cannot control the use of the building 
by the Mobeds for the religious purposes in any particular way. 
It is the power of the Mobeds of the nine families^ 'who have kept 

 ̂ this .secred fire for so many years  ̂ h  control the tiS6 of the. hnihUng, 
iSfone of the old donors of the previous fire temples of Udwada 
controlled the religious ceremonies in reference to the sacred firo. 
It is the business of the Mobeds who perform the ceremonies there 
to decide what door is to be closed or Ivcpt open and when  ̂ and 
not of the donor of the fire temple. The latter cannot do it/" 
This preferential right of repair thus attributed to a founder 
corresponds with the usage which  ̂ according to Air. Mandlik^ 
prevails among the Hindus^ who allow .the same right to the 
founder and his heirs. But there is no sug^'estioii that Motli»
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on a site belonging to himself; and. Exliibit No. 195, dated tlio 
14tli October, 1862, suggests the inference that in rebuilding ho 
to some extent utilized portions of the then existing building. 
That t l i G  temple premises were enlarged on that occasion is pro­
bable, blit what portion of the present site was then acquired it is 
impossible to tell. The first question we have to ask ourselves is, 
•v̂ hether Dadabhai acquired any rights of property then over 
that which already formed part of the temple premises. We fail 
to see how he acquired any ownership. It has been argued 
before us that the original builder in Udwadaniust be assumed to 
have retained the ownership of the building furnished by him for 
the habitation of the sacred fire and of the site on -which it 
istood, and that these rights passed to each successive rebiiiklor. 
But we can find no warrant for any such assumption.

"We know of no such course of transmission or devolution in 
law, and the circumstances manifestly do not invito the o.pplioation 
of those legal principles which operate in favour of one who in 
inistal?e is allowed to expend money on the. property of another.

True money was spent, but “  endowments to the sacrod liro 
are looked upon by the Varsis as acts o£ great pioty is the 
testimony of Sir Binshaw Petit (page 240)^ and “ it is very p iou s/’ 
says Mr. Bamanji Beheramji (page 119), "  to ofler articles to the 
fire and dedicate buildings also to it.”  In the piety, therefore, of 
the' act, and the reward that piety was doubtless cxpocted to 
attract;, we have sufficien-i) motive for the expenditure to absolve 
ITS from the obligation of speculating Avhat material retum 

.Dadabhai Wadi a looked for. It may be that the documentary 
evidence discloses much that is consistent with the recognition of 
a complete conti’ol in Dadabhai over the temple and its appur^ 
trances, but it does not follow from this that Dadabhai was 
clothed with legal rights entith'ng him to intervene to  the extent 
he did, It  must be borne in mind how matters stood t hero was 
a wealthy benefactor who had done much for the establishment 
and from whom more might be expected : was it not but natural 
that every deference should be paid to his wishes, at any icat© so 
long as they did not in .the view of the local establishment conflict 
with the welfare of the temple and ita serwc^s ? W e certaiKly 
think so. iloreover, it is to he aoted that the control Dadabhai
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exercised was until 1863 throngli the Dastur alone, and that 
when trustees were appointed the persons selected for that 
purpose included the Dastnr for the time being.

■ No doubt the Dastur Mancherji was deposed from that posi­
tion  ̂but oven then the trustees were chosen from the community 
of XJdwada.

Now let us examine the events that led up to and are- con­
nected with Motlibai^s restoration. Dadabhai was deard and his 
son\s means did not permit of his doing the w ork ; so in the first 
instance it was determined by the Anjuman to raise the requisite 
funds by .'an appeal tO’ the Zoroastrian public. The subscription 
list circulated is Exhibit 114 (page 482) and it is in these* 
terms •

“ As to tKe large building of tlie Dare Melier appei'taining to tlie holy 
Atash Beliram Saheb (Iran Slia) of TJdwacTa in -wMch at present Atasb Behrara 
Salip,b Sacred Fire) lias been installed, and the building of tho Nabanlcliatia 
Dare Molier opposite tlie same which is in use at |)resent as to tlie both, theso 
biiildiBgs the same -vvero got rebuilt and given by deceased Wadiaji Baheb Setli 
Dadabliai and Seth Maiicliorji Pestonji Waliadiajij inhabitaiuts of Bombay, at 
their own expense in the Yezdezardi Sliebenshai year 1199 ( a., d . 1829-30). 
And a large srnn for tbe necessary expenses in connection with tlie Atasli Bob^ 
ram Salieb saeli as (the expenses of) sandalwood to be used at the time o£ 
performing the B o i  ceremony in all the five Oehes, oi daily firewood and of the 
salary of the Jadnkliuah Mohed (woi'lcing) in the Dave Meher and for other 
expenses has been regularly roceived every year since the said Yezdezardi 
Sheheiishai yoar 1199 (a. d. 1829-30) up to this day from them and aftei\ their 
(deatb.) from Seth Meherwanji Dadabhai Wahadiaji, the son of (one of) thorn. 
And in. order to nialie all the said expenses in such manner as is settled and in 
order to loolc after the said buildings, five worthy persona from the Athornan 
Anjuman (i.e., community of Parsie belonging to the priestly class) of XJdwada 
have been appointed trustees and (the buildings) have been entrusted under 
thoir care to the ownei-ship on the Anjuman {i.e., community). The Anjuman 
(i. c.j community) of XJdwada avo extxemcly obliged to the said family, genenons 
at heart and staunch in religion, for the same.

“ 3. Before the buildings (mentioned) above were got built and presented by 
Wadiaji Saheb, that ia to say, at the timowhen the band of Saiijana Mobeds (j.e.j 
priests) came for the first time to XJdwada along with the Atagh Behram Salieb, 
the deceased Behdin {i.e., Parsi layman), Minocher Bahman of Nargol had, at 
first, got built and presented one small building and thereafter one Zoroastrian 
of Surat (namely) the deceased Behdin (i.e., Parsi layman), Bhibaji Edalji, had 
made additions to and got built and presented the same. The help (given) by 
thoBQ generous persona is fresh in the memory of tlie Zoroastrian Anjuman 

community) of Udwada.
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“ 3. A loug psviod of sixty yoavs lias elapsed, since botli tli6 IniiKUng'a men­
tioned above were built. During tha said (poriod) it was nccossarj to ropair 
tliem once (or) twice, wliicli was also in acoordaneo with the request of tlio 
Aiijuman (*.c.) oommimity) got done Iby Walifidiaji Saliob at his own exponso.

“ Both the buildings (mentioned) above having now bocome very oldhavo beeii 
I'oduccd to a condition which requires thorough repairs, I(; is abaolutely necoBBai'y 
to do the same., Not only that, bui; ii (the b-aildinga) romain in tbo present 
condition for a longer time there is, may God not so will, tv very gToat dangor of 
the resnlt being any day very dreadful and sad. Moroovoiv tho Anjniuan { i .c ,  
coniTnnnity) perceive with rogrofc that it is not that tho work can, now bo ni.-inagi'id 
by malting small ropajra as (was done) previously and it i« not likoly thufc tho 
necessary Tvorkcanhe done by one hand (person). Tlxoroi'oro the Atijumati (ic.^ 
comnaunit^O of TJdwada having taken the opinion of tboir kind well"-\vislw'rs in 
connection, with the said extvQinely iiccessaiy work, lioiumr (accept) tho prop(;i: 
and sound ad"vice received from those gentlemen, and depcnuling npon the same 
make a Tharav {i.e„  resolution) that for making rupalrsi auow to both the said 
huildings, especially to the big Dare Meher (building) apportaiiiiiig to tho Aiftsh 
Behram Saheb, and for making changes suitable to tho prosont time, a, list of 
subscription should bo set on foot on behalf of tho Zoroastriau Anjuraan {Le, 
community) of Udwada; that the said list should bo eircijliited amongst gonoroua 
and religiouij Zoroastxiau ganfclonieii and that money in nucQSSiU’j  f(vr making 
repairs to both tho buildings shotild be oolloofiod. Moreover, in tlus above work 
the respected family of the kind Wabadiaji Sahob should bo joiual with tho 
Aniumaii (i.e., community) and tho gratofxil oonnectiou of tho f̂ aid roligiou.H 
family with the Anjixmaii ( ie . ,  ooiumunity) of Udwada Hhould bo oontiuuod 
for ever.

“ The kind ‘Wabadiaji Saheb Merwanji has with great ploaauro supported tlio 
Tharav. {i.e ., resolvition.) of the Anjumari, ({,<3., community) mentioned above and 
has shown gx’eat pleasure at the proper Tliarav (*.e„ resolution) of tlio Anjuinan 
to put up any tablet,or writing whatever on the said buildings hereafter jusli as 
his deceased patrons ( i s . ,  forefathers) bad not deemed it proper to put a tabbt 
orauy written token whatever bear’lng their names at the timo they dedicated tho 

, said buildings to tho Holy Kebla of the At-ash Behram Sahob and has a(!ccpto<I 
with pleasure his association with tlie Anjxim,an (i.e., comn-ninitj) in tlio aald 
osfemely useful work of great I’elxgious merit. 13e.sido3 that tho A.iijuraan (i.f?.,

, community) of this place had great doubts as to aocompliahing thin difliouU work 
single-handedly, but on account of the x>si'3on looking to tho said Holy Kobla 
with a staunch faith, the well-wisher of the Aujumati (?‘.e,, cdmmuuity) of 
TTdwada (namely), the illustrious audgenorous Setji Sabob Siif Biusbaji MaTiokjl 
Petit, Baronet Saheb, having, with his usual grcatnoas of heart, promised, to 
give with pleasure every posisible sttccourto the Anjnman (? ê., oommtjnifcy) in 

, this wRi!k,of great religious morit and, moreover, on account of this disint^rigtsd 
atodSlustrioua person (having anxious care on every otsoasion to make out
the very firat scheme relating to this work of very gi'oat- I’oligioug moi-it and to 
see this work accomplished soon, the Anjuman (i.e., coaimtinity) liad, in the lif»-
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timci of tlioir well-wislier and leading member of tlie deceased resiJceted Setli 
Salieb Kawasji Damanvala, under his leadership and by his sound
advice and in conaxiltation with him, already set on foot this work and after Ms 
luiforttinate demise the Anjxiraan. ( i .e , coamuiiity) have continued the said 
work under the leadership of his son Seth Sorahji Manekji Damanvala and are 
anxioLta to see the same now oarriod otit.
, “ To thosG -vvho may have sxibsoribed at Botnbay a receipt hearing the signature 

of Seth ITasanvanji Beheramji Secretary will be given in respeet of the moneys 
snbseribed towards tho said fund that may have been recovered and tha said moneys 
will be kpet as a deposit with the trustees of the illustrions Parsi Panohayet o£ 
IBombaj’’. In the same manner arecoipu bearing the signature of Bhai Behramii 
Pe.stonji lajdiarji Bharda will be given in respect of the moneys recovered at 
Udwada and the said moneys will be credited at the firna of the respected Sei.h 
Saheb Manekji KawasjiBamanvala, deceased, with Sorabji Manekji Damanvala 
under his care, and when a sufficient sum has been collected the same •wiU be 
remitted from that j)laco from timo to time for being kopt as (mentioned) above 
with the trustees of the illnstrions Parsi Panchayet of Bombay as a deposit, and 
after a sum sufficient for the said work has been collected the moneys thus 
dopositod will be utilized.

"  After giving publicity to the above facts for theinfoxmation of the religions 
gentlemen, belonging to the Zoroastrian community, the Zoroastrian Aiijuman 
(i.e., community) o f '0 dwada through the undersigned persons on thoir behalf 
moat humbly request the Zoroastviaii world (commun.ity) and entertain an 
anxious hope that every religious Zoroastriau will give his sympathetic support 
towards this usoful work of reIigiou=5 morit of the first grade (that is) of repair-̂  
ing the holy building of Ills ancient Ivebla, will extend his generotis hand and 
will aeqniro great religions merit of having' given assistance to (the work o£ 
repairing) the buildings appertaining to this most ancient Atash Behraih Saheb 
of India.” (ComraontGd on.)

Some subscriptions 'vvere actually olDtained  ̂ Ijiit ultimately 
tlio whole cost o£ the rebuilding was undertaken by Bai Motli- 
bai. The old buildiug was then pulled down by the Anjuman 
aud sold for Ks. 1,950 (see page 137).

Here it in instructive to follow the documents that passffd^in 
reference to the rebuilding by Motlibai. (His Lordship referred 
to Exhibit 257, 31st January 1903, page 635 ; Exhibit 1'24, 22nd 
April 1S93, page 501; Exhibit 123, 31st October 1894?, page 499 ; 
Exhibit 126, 31st October l8 9 i, pag-e 506 ; Exhibit 106, 31st 
October 1894s, page 461; Exhibit 188, 20th October 1895  ̂
page 514 j and Exhibit 137, 26th October 1895, page 512.)

The circumstances under which Bai Motlibai came to rebuild 
the temple appear from Exhibits 257 and 124, (His Lordship 
referred to anij commented on these Exhibits, pages 635 and 610).
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The result tvas that the rebuilding’ was carriocl out by Bai 
Motlibai, who considerably enlarged tho buildings, purchasing 
for that purpose additional land.

By October the work was completed^ and on the Blat of that 
month the opening ceremony took place. Motlibai on accouut 
of her advanced age was unable to be present, but she was 
represented on the occasion by her two sons, the defendants 
M. Wadia and N. J. Wadia. An address in Motlibai’a name, 
Exhibit 123, was read. (His Lordship referred to it, page 499.)

We find fclien (1 )  it was at the request of the Zoroastrian 
A-njuman of TJdwada that Motlibai undertook the work j (2) the 
old temple is stated to have been given by the W adias} (3) the 
new building is presented; and (4) the motive of the gift 1b 
explained. An address was also read, signed by tho head of the 
Zoroastrian community of Fdwada. (Ili.s Lordship referred to 
Exhibit 126, page 506).

On the temple a tablet was placed bearing a Q-ujarati 
inscription, of which following is a translation

“ The Atasli Beiii'am Im i Sliah of tlio Bhonslialii Zortliosti Aujuiuan was 
consecrated at Sbrx Sanjan "by the first band of Zoroastrians wlio cam® from  
PerBia to India iti the Y tjsdezJvrdi year, Tlio Atliornan (priostly) cliiss at 
Udwada attends to t.lie same. The first building for the same was got built at 
tTdwada and preseutecl by BelidinMancheti Bamanji of Margol in. tlm Youlo" 
zardl year 1112 ( a . B. 1742). The said Intilding was oxtotided and hxtlH: and 
presented tlieveaftet by Belidin BMkaji Ediilji, an iBhabltant! of Sitrat, iu tlw 
Yezdezardi year 1121 (a , D. 1751), Tho same was suhseqiiontly extanW  and 
rebuilt and nxesented for the third time by Sofchs Dadabhai and ManeTierjl 
Pestanii Wadia^ inlmbiiants of Bombay, in tho Ycsidozardi ;ycwvll99 Oi. i>. 
1829'30), As the building got old it was this fourth and last tlm6 huUt ]>y 
Bai Motlibai Ma»ecl?ji Wadia, an inliabitant of Bombay, dâ ng’htor of tho 
deceased Seth Jehangii* Kasai’wanji Wadia, for tho bonofit of iho soul oC hor 
fleeeased husband Seth Manoekji Nowroji Wadia^ after purchasing somo piiicoH 
of land (situate) about fclio same at a total cost of Ks. jind given into
the pos90ssi-on of tho Anjumari through tho trnsteea of Udvada and the liyly 
Iran Shah Atash Behram was installed in tha new bnikUng’ on Mohor tho 16tU 
day, of Ardibehesht, the scoond month o£ Shehonshahi Khordad, tho third, m,ont!i 
Kadmij in Yezdezai'di year 1264 (corrosponding with thc.Kiigfoh datQ tho

■ ;33st;Ootober intho year 1894) and the day of the w ek. « . . ,

Here then it is distinctly said that the now building 
intoUe pomdsion o f t h  Anjumm^ ov into its chaKfe, if we ufjo
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the rendering given to similar language in the inscription on Sir 
Dinsliaw Petit”̂s Dare Meher. This language does not point to 
the retention of any interest or ownership by Motlibai. On the 
contrary, it is more in harmony with the renunciation essential 
to the completion of an. act of similar piety on the part of a 
Hindu benefactor.

On the 20th October, 1895, certain Parsi priests of Udwad a 
addressed to 33ai Motlibai a document, Exhibit 128 (page 514), 
in which they speak of the obligation conferred by her on them 
‘•^by getting a new building built and hy presenting (the same to 
us)/^ The memorial- goes on to .complain of the conduct of the 
Udwada committee in placing padlocks and erecting a tablet 
without taking the opinion of the Anjuman and that the inscrip­
tion on the tablet was incorrect. It then states that they had 
given the old buildiug into the charge of Motlibai without a 
tablet or inscription, and that they should receive it back in the 
same manner.

To this Motlibai wrote; as a reply, Exhibit 127 —

To Mobcd Bliiklmji Dinlarji Oonwalla and other Signatories at Udwada.

Written from Bombay by Bai Motlibai, dawghta- of Jobangirji ISTasarwanji 
Wiidiaji, wlios6 blessings be pleased to read. To w it:— As to tba memorial writ­
ten by you Mobeds on Boj tlie Btb, Malia tlie 2nd ia the Yezdezerdi year 1265’ 
(20tli October 1895) I  have rocievod tbe same, Liifeyou bave written to tlie 
effect that tbere are some dofects in tbe AtasK Bebram Salieb premises • aiid tlie 
Nabanaldiana and (other) premises appertaining to the same at Udwada Imilt 
by me and yon have stated to romo've them when they are repaired again. Abont 
this I  state that I  shall do as it pleases me. The Mobeds shoxild not interfere 
with me in the matter.

And you write forther that the old building was entrusted to your Anjuman. 
(conimTinity). That statement of yonrs is q̂ uite false. The old building was 
entntsted to nio by the owner thereoJ: Wadiaji Mcswanji, who was my relaAian. 
through his trxiatees. And it was only after a special condition was made to 
put up inscription slabs and to build as I  like that I  consented to get 
these jDremisos built. And just as Wadiaji Merwanji gave the old premises to 
the Anjuman through his irastoos in thesftniowaylshail mate arrangement to 
g i v e  the 3iew premises also through trustees of my seltiction. Tlxere is nothing 
new thoiein.

R g the l!fa(ha)uakhaiia premises you write in the present memorial that they 
are built too far on the rear. But I  have seen them personally. The same have 
been approved of by %U.

The compound wall of these premises remains to be built. I  shall consult my
no-ineer in couMection with this and other works. The Dasturs and (other)
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leadiug persons at Ddwacl£i wo jnoro clesiroiia tlian yon aro, to prosorvG tlio 
■privacy of tlie premises* This is my (?oiivictioxi.

Some Mobeds of XJdwada who arc •wjmting in soiiso act iinpi’operly in con­
nection witli my promises wliicli you cvon pi'aiao and witli. tlio Mubedti wlio pt'r- 
£orm ceremonies tlioroin. Likewiso thoy wrongly find i'anlt witli. tlio tiorvic;o o£ 
fclao sacred Eebla (Fire) which is tho very essouco o:l; their lil’e and httrfc tho fael- 
ings of those vffho oomo from up-country. I  ani sorry to note thia.

But it,does not becomo yoti poor MoLoJi-i to do sio, 11; you work pcauefnily 
m d haxmoMOwsly you -will get your llvoUlKtod. Awl tho Zoroastriaix, who 
come over to yon.r quarter boiug pleased you will ilerivo bcneril;.

And I  shall (make) and carry on ari'angoniontH in conuccLiori with niy now 
in-emises as it pleases mo or I  rfiall g'ot the samo madu. I’loaso nuto that. A t  
pjffisent this is the only reprcBentatioii.

Datad at Bombay tho 26th Octobor in tho yoar 18y5.
:Please, to read tho wishes of Motli1>ai.

On the 2 nd o£ Sepfcemberj 1896, the fcrawt-deotl on which the 
defendants^ 'trustees rely was osecuted. Tho particH it) it wore 
Bal Motlibai o£ the one part and tho dcfendjints Nowroji 'i\I* 
WadiSj Nusserwanji Wadia, and the defendants Kawasji Eluirsctji 
Jamsetji (now known as Sir Jamsetji Jijibhai)^ *Teojeebhoy Moj> 
wanji Wadia and Byramji Pcstonji Bharda oi: tho otlior part.

Thereby Motlibai conveyed to the trustooB the prcmwos de«- 
cxft>ed itittie seliednle thereto upon t r n s t a t  all fcimoa to 
permit the same to be used as a place for public worHhip by all 
person-s of the 2oroastrian Faith and for the celebration of all 
rites and ceremonies of the Zoroastrian religion as hithortt) 
observed/— It was further declared that the trustees should 
stand possessod of the securities therein speeifiedj, amounting in 
nominal value to Es. 61^000, upon the trusts therein declare,d. 
And it was thereby further agreed and declared that it sliould be 
lawful for the trustees to frame rules and regulations for the 
due government of the trust premises with power from time to 
time to rescind or alter the same and tlie rulas fur the time boing, 
and/if thought necessary^ to substitute newrule.s and regulations• 
in lieu thereof.

It is by virtue of the powers thu« osprossed to . bo, vested in 
them by this deed that tho defendants justify their action in tlio 
matters of which complaint is made in t!m  suit.. of
the deed are no doubt wide, but even if they wete wide enough 
to cover what has leek  d o n e ; ^  it within Motlibai’s authority
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to vest her trustees with those powers? It is, wo thinlvj clear 
that Motlibai^s rights could not be increased by any provision 
contained in that deed; she and her ’trustees alone were parties; 
the Anjuman was neither directly or indirectly a party to itj so 
that so far as it had any rights in the temple it clearly could not 
be affected. Motlibai’s rights, if  any, were such as arose from 
the expenditure incurred by her in connection with the rebuild­
ing of the temple. But what were those rights ? Thete can he 
no question that when one expends money on the land of another, 
rights even of ownership may thereby arise in his favour; but. 
for this result certain well-defined conditions must be established^ 
which are absent in this case.

Motlibai knew that the land on which she built was in part at 
any rate not hers, nor can we see that the Anjuman of Udwada 
at any time acted in such a way as to encourage in her the belief 
that she would acquire such rights as would entitle her or any 
one claiming under her to do that of which the plaintiffs complain. 
We would even go further and say that the evidence does not 
satisfy us that Motlibai ever entertained the belief at the time 
when she undertook the work that she would acquire the rights 
that are now set up. It is true that she has spent a very consider­
able sum of money in connection with the temple, but it appears 
to us that the reasonable inference to draw under the circum­
stances is that she incurred that expenditure, not in the belief, 
that she was thereby going to gain any proprietary rights or 
temporal advantage, but that she looked for her reward in the 
religious merit of the act performed by her, and that appears to 
us to be a sufficient explanation of her action. It may be that 
she expected that she and those claiming under her would become 
entitled to a preferential right to effect any repairs or «aHy 
restoration that might become necessary, but that is far short of 
what is now claimed by the trustees.

N ow let us for a moment examine somewhat more closely what 
precisely it is that the defendants have done. In the first place, 
then, they have built a wall on a parfc of the temple premises, 
forming no part of the temple itself. The site of this wall accord­
ing to the evidence never vested in Motlibai or her trustees, nor 
is it shown, if that be material^ that it ever vested in Dadabhai.
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This wall obstructs the passage between the temple and the Dare 
MeheFj which had been in existence from a time prior to any 
expenditure by Motlibai; it was in fact a disturbance of the state 
of things existing at the time when Motlibai came on the scene. 
Though the inconvenience caused by this interruption of the 
means of communication between the two premises may not be 
of great moment, .̂ till it, is an interruption^, and is the cause of 
some inconvenience, and we fail to see what right the trustees 
had thus to build on property not vested in them. In our opinion 
it affords no sufficient justification for thoir action to suggest that 
At was a necessary precaution for the purpose of protecting the 
Atash Behram from the petty thefts^ of which we have been told, 
or of preventing thô  acquisition of right of way  ̂a suggestion that 
probably owes its origin to the ingenuity of those who have been 
entrusted with the conduct of the defendants’ case. Had the 
object been to secure the Atash Behram against either of these 
suggested perils, then the end could have been secured by less 
drastic methods than those actually adopted. Therefore we hold 
that the trustees were not justified in erecting the wall in respect 
of wMch relief is sought.

Then how do matters stand in relation to the doors which 
have been closed by the defendants ? They are three in number 
and all afford means of access into the temple. One is in that 
part of the outer wall of the temple which stands on the site of 
the old temple w a ll; the other two are in the wall which stands 
on property acquired by Motlibai and form no part of the old 
temple premises. The first of these doors has been throughout 
referred to as B, the other two as C and D, and we will continue 
this, mode of reference.

will first deal with B : it is at night time the only means 
of access from the temple to the well at the south-west corner 
of the t'emple compound, and this has been conceded before us by 
counsel for the defendants in the course of the argument. In 
the old temple , there was a door similarly placed by means of 
which those officiating in the temple had access to this Well 
What right then had the trustees to locli: the door B and thus 
ih M W e means o f access T This part of
tthe temple premises was hot vested In them, so that they cannot
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claim to liave done it by riglit of legal ownexsliip. The free and 
iminterrupted use of tbis door seems to us to be necessary for the 
enjoyment of the temple and its premises in the manner in which 
the teinple has been always enjoyed^ and we cannot see that the 
trustees had any light to disturb that enjoyment. Their rights 
TOiist be measured by what is required to safeguard the interest 
of Motlibai and her heirs, and what has hedn done by thein in 
reference to -the door iŝ  in our opinioiij in excess of that and 
therefore unjustiiied.

Tlie legal position of the other two door« is somewhat different, 
for the part of the building in which they are stands on land 
acquired by Motlibai, and conveyed by her to her trustees. But* 
though they stand outside the limits of the old temple site, they 
do form an integral part of the temple, the privilege of building 
which ■was entrusted by the Anjuman to Motlibai. This lady ■ 
restored the temple as one entire building without distinction as 
far as one can see between one part and the rest; these two doors 
were placed in the temple as rebuilt by Bai Motlibai, and pre­
sumably were so placed as being necessary to its full and proper 
enjoyment. No adequate reason has been placed before us in 
justilication of the obstruction, and it appears to us that the 
defendants^ conduct with regard to these two doors has been 
wrongful.

So it now must be seen whether the plaintiffs are entitled to 
maintain this suit.

The first argument urged on this point for the defence is that 
the suit is based on ownership, and that a fluctuating body of 
persons^ such as the plaintiffs claim to reprevSent in this suit, is 
incapable of property. We are not prepared to assent to the 
proposition that in this country a body such as we have represenied 
before us is incapable of property, for even if we pass by the 
alleged ownership of property by a caste as not being- definitely 
established; there can be no doubt that the village commiinity is 
capable of property, and in Yajnavalkya we have a distinct 
recognition of ownership by a fluctuating body, for in Ghapter 11̂  
V. 187, it is said: “ whoever appropriates what belongs to the 
community.........shall be made to forfeit his property and be
banished the realm.’  ̂ The commentary in the Mitakshara on
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this verse iŝ  “  whoever appropriates what belongs to the com" 
munity, ix ., anything which is the common property of all the 
villagers collectively and the like hotlies. ”  W e take this passage 
from the Mitakshara Vyavahara Adhyaya translated by Mr. 
Girish Chandra Tarkalaiikar. Moreover that property may 
belong to a village is recognized in the Judgment of the Privy 
Council in Bimraman Chelii v.Muthm/a OJieiMŜ '̂  But it really 
is nnnec&ssary to go into this question because it is a mistake to 
say that the suit is based on ownership alone ; from the plaint it 
is clear this is not so. As we have already pointed out, the 
allegation in the plaint is not only that-the Atash Behrani is 
"Vested in the Parsi inhabitants of IJdwada, but that they have 
from time immemorial managed the same and exercised absolute 
authority in regard to the maintenance and administration thereof 
as a place of Zoroastrian religious worship and observances 
(paragraph 1 ).

It is further alleged that the nine families of the Parsis of
Udwada have as of right and from time immemorial been the 
special delegates of the Parsi inhabitants of that town for the 
purpose of supervising and managing the Atash Behratn and the 
piaintiflfs are m,embers of some of the said families.

The point therefore for our determination is whether these 
allegations do not disclose a sufficient interest to support this 
suitj înd, if so, whether they have been, established. In consider­
ing the sufficiency of the allegations regard must be had to the 
character of the suit and to the interests involved and the legal 
position of those concerned in the litigation.

It apparently is opposed to the notions of the Parsi community 
that the Iran Shah should be regarded as capable of, or the snbjeet 
ofjrownershipj bnt even if there be difficulty or dowbt as to its 
ownership, it is obvious that there must be some one entitled 
to protect from improper invasion thatj, which for brevity, we 
will call the temple property, and it appears to us that thoaie 
who can predicate of themselves that they have exorcised the 

 ̂paanagement, authority and supervision alleged in the plaint 
:;;Sg,,e3ititled,'

{1|88)
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The Parsi inhabitants of IJclwada axe, in accordance with a 
well known usage which prevails in the commanity, referred to 
as the Anjuman o£ that town. The word Anjumanj according to 
Wilson's glossary, means among Parsis a constituted council or 
assembly to which all questions regarding their pecular customs 
are referred. Now we have evidence in this case of the existence 
of an Anjuman as an established institution in connection*with 
this Atash Behram as far back as lS31j for on the* 31st of 
January in that year the two Dasturs “ on behalf of the Anjuman 
on behalf of the Atash Behram Saheb of TJdepore purchased a 
Moglai Huq.”  ’

On this circumstance the critipism has been passed that it is 
uncertain.what this Anjuman was; whether it consisted o f the 
whole Parsi community^ or of the Parsis of Udwadaj or o£ the 
Mobeds of that town. Be that as it may, it is sufficient for the 
present purpose that there was as far back as 1831 a distinct 
recognition of an Anjuman in connection with the Atash Behram 
at Udwada,

Then in 1843 a letter (Exhibit 107) was addressed to the 
Dasturs and whole o f the Anjuman'^ in relation to a gift of 
utensils to the Pare Meher of the temple.

In 1860 a document, Exhibit 613, was passed, which records 
an explanation demanded of the Dastur by the Udwada, 
Anjuman, and his reply, and an agreement made thereon. 
Throughout this document the Anjuman is treated as a body 
capable o’f  action and it is clear that it included both Mobeds and 
]|S,ymen of Udwada.

In  1863 the Dasturs and Mobeds and Behedins, the servants 
of the Atash Behram Saheb of Shri Udepore, having in Samasf 
Anjzman assembled appointed a committee of 16 with a Presidraf 
and vested them with the authorities expressed in Exhibit 92. 
The Anjuman is thereby recognized as a Panehayet in connection 
with the Atash Behram, and this implies the existence of a 
defined body with rights of supervision (His Lordship referred 
to the document).

B y way of comment on this document it has been said that 
it is concerned with ceremonial rules and regulations and not 
with property ; but conceding that, itsi importance is that it is a
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record of an act done by the Anjuf/ian o f  TJdwadct> in relation 
to the Atash Belirain, and is an instanco of action taken by that 
Anjummi as a recognized body comprising both Mobeds and 
Behedins. In 1863 Dadabhai addro-ssod a letter, Exhibit 132,,to 
the Sahehs o f the ivhole Aiijum.ciii at Udwada asking that 
assistance might be given by that body to the trustees appointed 
by him.

Then"in Exhibit 274 we have akhafca of the JJclwada 
while Exhibit 460 is an accomit of the expense of tinning the 
Panchayet utensils, showing that the Aibjuman was regarded 
as owning them, On the 1st of February^ 1883  ̂ a letter (BJxhibit 
230) was written by Manekji Kavasji to certain individuals^ 
including a Behedin as well as Mobeds, whom he addresses as

the headmen of the Zoroasiriafi, Anjaman o f UdwadaJ  ̂ In  the 
letter the Anjuman is referred to as a distinct body and it is 
said that it would be laid under a great obligation by the starting 
of a fund for the expenses of fuel, &c.̂  in connection with the 
A.tash Behram.

On the 27th of February^ 1888;, a document^ Exhibit 116  ̂ was 
addressed to Sir .Dinshaw I^etity and among tlie signatories was 
the fourth defendant. The subject-matter of the letter is Sir 
Binshaw^s proposal to erect a new building for the pcrfomiauco 
of religious ceremonial^ and in this connection reference is made 
to the Anjimcm as affected by Sir Dinshaw’ s benofaetioji. On 
the 14th of July, 1890, there was issued an appeal to the gentry 
and the general public of the Zoroastrian community in connee« 

*tion with the holy Atash Behram Saheb oftJdwada” and aiaoi^ 
the signatories is the fourth defendant. This document (Exhibit 
114), in giving a brief history of the cas0j states that ‘̂ in ordor 

rto',look after the said buildings iivo worthy persons from out of 
the Atkovnmi A-nfwman of Udwada have been appointed trnsteas 
and (the buildings) have been entrusted under their care to tlio 
ownership of the Jnjummi^ The Aujwnaii o f  Udwacla are 
extremely obliged to the said family, generous at heai't and 
staunch in religion^ for the same.”

Exhibit 115, dated the 10th of March, 1890, is leeoid of 
the resolution passed by the ‘ ‘ Basturs, Mobeds aiid ;B 
servants of the Atash Behram Saheb at ^Udwada im
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AnjumaUi that is, Panchayefc assembled/’ In  the resolution 
reference is made both to Behdins and Mobeds and at page 491 
we have a distinction drawn between the Athornau Anjuman and 
the Behdin Anjuman.

As being also relevant to the status of the Anjuman at Udwada 
wo have been referred to communications that have passed 
between Sir Dinshaw Petit and the Anjuman in relation t© the 
Dare Meher («ee Exhibit 264, 3rd June, 1891, Exhibit 265, 'Jlst 
Augus6, I891j Exhibit 266, I7th August, 1S91, Exhibit 267, 1st 
September, 18)3, Exhibit 268, ISfch September, 1893, Exhibit 269, 
25th April, 1S31-, Exhibit 270, 9th June, 3894, Exhibit 263, 23rd 
November, 1891). These documents leave no doubt that Sir 
Dinshaw Petit, a very influential member o£ the Parsi community, 
regarded the Anjuman as a body capable of taking cliarge of the 
Dare Meher erected by hinij and he acts on that footing.

The same Idea is to be found in. the tablet placed by him in 
the Dare Meher (Exhibit 471).

Then again the existence of the Anjuman as a body concerned 
with the Atash Behvam is recognizod in the letter written by 
Merwanji to Motlibai on the 31st of January, 1891 (Exhibit 123), 
and by Motlibai herself in the document. Exhibit 123, read on 
the occasion of the consecration of the buildings erected by her, 
and the same view is asserted in the documents, Exhibits 124 and 
125, written to Motlibai and her sons.

The inference then that we draw from these materials and on 
a careful* consideration of the whole evidence in the ease is, that 
the Anjuman was the body that really was vested with the control,' 
management and supervision of the Atash Behram and all that 
appertained to it.

But then it is said that even if that be so we have not tbat* 
Anjuman before us as plaintiffs ; for that body was not made up 
of the Parsi inhabitants of Udwada; that it consisted either of 
the whole of the Parsi community in India, or of those inhabitants 
o£ Udwada who belonged to the priestly families. But we are 
clearly of opinion that the first of these contentions cannot be 
supported ; the Anjuman which consists of the whole of the Parsis 
in India is known by the name of Kulle Anjuman, and we can 
find nothing in the evidence which leads to the conclusion that
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the Anjuman vested with the control comprised the whole Parsi 
commuHifcy.

It only remains to deal with the argument that the Anjuman 
mentioned in the evidence consists of the members of the nine 
priestly families of Udwada, There i.s nothing antecedently 
improbable in this view ; but in fact wo find that, whatever may 
originally have been the case, the priestly families have them­
selves now recognized the laymen of ITdwada as members with 
them of the managing Anjumau. Even in this suit wo lind that 
the plaintiffs, though members of the prioBtly familioSj purport to 
sue on behalf of the laymen as well as of the prieats, and wo have 
a complete recognition of the propriety of this view in the 
unanimous resolution passed by the Pars! inhabitants of Udwada 
to which we will later refer.

Even if the defendants’ contention on this head had been well 
founded^ it would not have helped them, for we think tJio narrower 
community for which they argue is completely represented in 
this suit. W e therefore hold that wo have before the Court 
plaintiffs who are competent to sue in respect of the causes of 
action on which this suit is based.

But then it is objected that the suit must failj for the plaint­
iffs have not obtained the consent of the Advocate General as 
required by section 539 of the Civil Procedure Code. But with 
regard to the wall and door B it seems to us that this argument 
must clearly fail, for in regard to them it cannot bo said that 
even the legal property is in the defendants. It is urged however 
that this answer does not apply to doors 0  and D : but assuming 
this to be so, we think the objection cannot b© sustained.

The suit in respect even of these doors is not, in our opimon, 
one which arises out of a breach o f trust so as to be within the 
mischief of the section. It is a suit for the vindication of the 
right of management which was vested in and actually being 
exercised by the plaintitTs and those they represent at the date of 
the ohstruetion^ and it does not appear to us that the suit falls 
within section 539 merely boeause those who Cause the obsliruc- 
tion happen to have been nominated as trustees by Motlibai,

Before coming to the actu&l relief to be granted there is onei 
more matter to lb# !!ihe second o f  the grounds of



TOL. X X Y IIL ] BOMBAY, s iu r s s . 55

appeal to this Court is “  that the Judge of'.the lower Court erred 
in refusing to hear or excluding evidence which the defendants 
proposed to give in support of their case.’^

Having regard to the inordinate volume of the evidence and 
the length of the trial; we can well understand the reluctance of 
the Judge to give any further opportunity to the parties of pro­
tracting still further this unfortunate litigation. Still if there 
be evidence that the defendants were entitled to adduce' and it 
was improperly excluded, their objection must prevail. Mr. 
Inverarity was asked to formulate the points on which he desired 
to call evidence^ and he thereupon mentioned the following

1. The acquisition of the site of the Patel’s w-all by 
Dadabhai.

2. Pars! usage as to the management of temple.
3. T]ie points {a) to {h) in paragraph 6  of Exhibit 54S.*
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* Exhibit 542, paragraph 6, points («) to (A);
We, tlie defendant3 iu t!io above case, beg to state as follows;—■
(6) On b'elialf of tbe plaintiffs, matters xecited liereinbelow ia sub-x âragraplis have 

been stated, and along with, others they have been considered to bo material and 
witnesses osamined on them, and papers x̂ rBsented in respect of tbem,

(a) The Sacred Fire of XJdwada is of the ownership of the nine Sanjan Mobed 
families of the village, and they have a right to remove it whenever they like*

(5) The building in dispute and much of the costly furniture in it, over which the 
late Alotlibai Saheb has spent lilkhs of nipees, ag well as the Dareh Mehter hailding 
of Sir Dinshaji, have been dedicated to the fc'acred Fire belonging to them, and there­
fore those two buildinga, together with the furniture therein, have also come into the 
ownership of those nine families.

(̂?) The late Motlibal fc'ahob has given over the new Atasli Eehram building, 
together with the eosbly furniture therein, to the Mobed Anjiiman of the village, and, 
therefore no right of either Motlibai or her Trnatees snbsista dyer it, and the trast- 
deed is invalid to that extent,

{d) The Udwada Anjuman has given full authority to the present plaintiffs, and 
so they have the power to bring this suit.

(e) The door in dispute, which was placed in accordance with the desire of the 
Anjuman, could not have been closed by persons without authority like as, the 
defendants.

( / )  (Jreat inconvenience is caused to the Mobeds who perforin the ceremonies and 
the persons who oomo to pay their respects by closiug of the door..

(fi) Mobeda of the nine families have the right to sell off, whenever they like,
' jarfcioles -worth thousands of rupees, placed in the Atash Beliram for special use.

(h) The usage is that the Mpbeds performing ceremonies in all the Parsi religious 
: b«ildi»gs in India, have the authority to determine how snqh buildings are tote  used
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But the ownersliip of the site of the PateFs wall is immate- 
rialj and we have expressed no positive opiBiou on it ; and further 
evidence as to the custom at other Atash Behrams was, we think, 
properly excluded.

Of the several points named in Exhibit 542 wo think (<a) doo.'̂  
not arise in, this suit; (̂ j) is not the plaintiffs’ easp j (e) raises a 
question of law on which no evidence is therefore necessary; (ri) 
no evidence is required on this point, and even if it had beenj it 
has now become unnecessary in eonscqiience of the meeting at 
Udwada which has been recently held ; (e) this ia a question for 
argument: no further facts are necessary ( / )  tliis point is to be 
determined by inference from the facts proved; (ff) this point 
does not arise ; (A) it would not be right to send back the case 
for further evidence on this point.

There is a reference in paragraph 6  to varioua other minor 
particulars, but counsel for the defendants^ though challenged to 
do sOj was unable to specify any other than, those with which 
we have already dealt. W o think, thoreforoj that the second 
ground of appeal cannot he sustained*

This brings us to the question whether any and what relief 
should be givexx to the plaintiffs in this su it; and Jiere it bocoincs 
necessary first to refer to a meeting of the Parsi inhabitants of 
tJdwada held under the direction of the Court after tlie concluBion 
of the arguments.

It was intimated before us that if the result of this suit were 
adverse to the defendants, stops would probably be taken to get 
aside the trusts of the Bs. 81,000 on tho ground that in disputing 
the control which the deed of vsettlemont purported to vest iii the 
trustees, there had been an clecMon against the deed. As this 

‘ .possibly involved risks to the eoramunity^ on which it had not

jtnd h<5w are tlio cereiuonios to bo pei'formoil therisiu, = It dops, not rest with liha, wlio 
■builds the bnilclhig.

The above and vanous other ixihior particuki's liave boon broiaglit la liy tho p̂laintiffs 
;,iE this 'Ruifc, and they have tried to f urn lab, proofs for tlie, aamc, 
eay that tboso statoiuents ot tho plaintiffs are eatirely "wroiigji autl ovov and ftboye 
that soiue of the Mobeds are tluiildog of rmoviDg the f'acred Firo feora the buiU'li«gr 
■built by tlie late Bai Motlibai at tbo, expense of Iftbs o£ 'Wo hato gob vovy
strong evidence to oonvinoa tlio Coiirt in tkis btltftli* t f e  &ing it to bo very
ira te ria l, are rea d y  t o  p u t  it befoEft tli© O o w fe
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had an opportunity of forming or expressing an opinion, we 
considered it advisable that the matter should be placed before a 
duly convened meeting of the Par si inhabitants of IJdwada, and 
tli^ result has been that unanimous resolutions have been passed 
substantially in favour of the suit notwithstanding the risk 
involved.

The report of this meeting has been recorded and no exception 
has been taken to i t ; and the report shows that there was no 
objection by any one at the meeting to the participation of the 
Behedins in the matter.

And now we come ta deal with the relief to which the plaintiffs® 
are entitled in this suit. The relief sought in paragraph {a) of 
the prayer to the plaint appears to us to go beyond what is 
required by the cause of action alleged and cannot be properly 
granted in this suit. In paragraph (h) the plaintiffs ask 
for a declaration that the blocking up of the doorway F and 
the closing at night of the doors 13, 0 and D were wrongful acts 
and not justified by any right or power vested in the defendants 
either under the indenture of settlement or otherwise, and to this 
we think they are entitled. Then it is asked that the defendants 
be enjoined to remove the wall built by them across the door-way; 
but we think that relief is inappropriate seeing that in our 
opinion the defendants as trustees have no rights in respect of 
that wall or its site : to give this relief would be like granting 
a mandatory injunction against a trespasser compelling him to 
come on 'the land on which he had trespassed to remove an 
encroachment made thereon by him. W e can however enjoin 
the defendants from closing the doors B, 0 and D. The relief 
indicated in paragraph (e) is in our opinion beyond the legitimate 
scope of the suit. Practically no argument was addressed to iis' 
by the Advocate General in support of the relief granted in the 
lower Court on paragraphs {a) and {e) of the prayer to the plaint 
and we think the respondents are entitled to their costs of the 
appeal. The result is that we disallow so much of the decree of 
the Subordinate Judge as follows directly on the reliefs sought 
in paragraphs (a) and (e) of the prayer to the plaint and also the 
injutLction granted for the removal of the wall that blocks up the 
door-way 15, F, but in other respects we confirm the decree of the 
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: Subordinate Judge with costs as above indicoicd, so tliat the 
respondents will be entitled to tbeir declaration in respect of tlio 
blocking up of the door~way E and the closing at niglit o£ the 
doors C and Dj and an injunction against the closing o£ t>he 
doors B, C and D. . ,

Decree variecL

THK IN D U H  liAW  EJilPOETS. [VOL, XXVIIT,

APPELLA''i.l'i] C IV IL .

Sefore Bir L. H, Jenld'ns, K.C,Z.E., Clih'f JudlM, uful Mr. Jmiice Jacob.

]̂ Q03̂  SHANKAEKAO GANGADITAR ani> 0T;inaifi (oTUciiNAii Pi .atntiims's),
Juhj20. Appeilakts, v. EAM JI ri'ARTlVAW (oausmAi, I'KiMiiFflAN'iOs

— -̂-----   Eespokdens."'

Fmdence A ct { I  oflSTii), sccim i Jp'— J)ocvvu‘nt-^~Ila-7ifhorii4nff'-"Proof— 
Vniness ■pravmg Iiandtiyrilmg.

In proof of a documeixt. ti, wtiness aî afiod that he was rtcqnaiutcd wHli tho. 
liandwi'itiiig' of tho writor, l,)u(; lio noli aalced in cixmniiuitioivln-chief 
any q̂ uestion which would dieit any of the Hin’cj’al inalikivs indieaiod in the 
explanation to section 47 of Ihe In/lian Evidonoo Act (I of 1872). Tlio ■\vittiess 
■was not cross-examined on tho point.

Held, that tho litw on the point is correctly Ktai ed in Tiiylor on J^vldcneo to 
Le as follows
' A. wiisiGsisneed not stale ill tĥ J first iiiistiuieo how he knoWH tho handwriiing-, 

since it is the duty of the oppoaito ]tavty to oxjihn'o on (i’utt«i-oxftnilnation the 
sbm’cesof hislaiowledge, if ho 1:io diĤ atiHfiod with tlio tostimony as, it ntandH.*'' 

It 38 within the power of the prcwiding .1 vidgo and often may lio dotiirahlo 
to, poximt tlio oppoHmg advocate to intem'no and croB9-cxaniiuo so that tho 
CoUEfc may at that stage he in a position to «onie to doSnito conehi.sion on, 
adeq̂ uate materials as to tlio proof of the himdwrifcing, ,

Second appeal froia the dceieion of J. B, Modi^ Additional 
Eirst; Class Subordinate , Judge of Thdiia,  ̂ with A.ppdlate- Pow<irSj, 
reversing the decree of B. S. Joshi, Subardinato Judge of Mah/id,
„ The plaintiffs sued to recover from tho defendant R s ,  4i,, for 
rent of the piece o! ground in suit, situate in the kkoH, village 
of Nagaum, in the Malmd Talukaj,, foi* the ' ye^ r, 1820 
(1898-99), together with interest at 1̂ 2 annaa .per cen̂ j, p e r 'mpilth

Second Appeal 3STq. 672 of 1903.


