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against-; his copartners^ he cauuofc claim higher rights than 
could havGj according to law, claimed. In either view the plain­
tiff oaght to have carried his claim against the defendants to the 
Court which had passed the decree for dissolution and accounts and 
obtained an order from the Court to the Eeceiver to treat his 
present claim as an incident in the taking o£ the accoimts. 
Whether the accounts are still open we are not in a position to 
say  ̂ as the evidence is meagre, and the Subordinate Judge has not 
dealt with this important question, Bat we do not think we 
should prolong the present litigation bj'' fresh inquiry in the 
present suit. The plaintiff^s right to recover the amount he 
claims from the defendants depends^ firstly, upon the result of 
the accounts as between him and the defendants as partners, 
directed to be taken in the decree which declared the partnership 
dissolved and appointed a Receiver ; and, secondly, upon whether 
Jiwaji could under that decree and upon the accounts consequent 
upon it claim more than a rateable share of his money advanced to 
the partnership, as against the other creditoTS  ̂ if anyj, of the 
partnership. We must, therefore, amend the decree of the Subor­
dinate Judge by declaring that the plaintiff is entitled to recover 
from the defendants only so much of his claim in the present 
suit as may be directed by the Court executing the decree in suit 
No, 4S6 of 1894.

Parties to bear their own costs throughout.
Decree armmted.
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“ An;!/ immovca'blo ^^ropcrttj'’— Tranitfcr o f  V roperh j A ct { I V  o f  1883'), 
section t'2~~Morlgagee- In i>Qo.u;ifdi.rn eciqKndlwj rnoneiito ilefiml h k  title afjainst 
morUjcujor— Suit f o r  accoim't— Minoi^~~Ccnlra,ct %vith ‘minor void— llefund  o f  
money— Specific I le lio f A ct { I  o f  1877), motion 41,

TIio cxpresBion‘ ‘ any immoveablo pxopcrty ” in eoctlon 18 oi the Bombay 
Minors’ Act (X X  of 1864) means immovca’blo propei'l:.y oi’ any charactor or land 
wlietlier held by the minor as owner, or Mortgages, or in any othcu’ right. 
Hence, the {.idmiuisti-ator of a jninoF, appointed under A(st X X  of 1864^' could 
not seM immoveable piopcrty hold by tho minor as a niovtgageo in jjossession 
•\v3thont the pravioxis sanction of the Ounrt.

A mortgagee iiipossoasion is, undov section 72 of the Transfer of Property Act 
(lY  of 1882)j entitled to add to Isis nioxtgago-dobt, in the abHenco of a contract 
to tho contrary, sinns spont by him for nialvingHs own title thereto good against 
the mortgagor. Tho mere fact that in a redemption suit tho mortgages in posses­
sion did not give details of tho sums either in tlio conrse of theti’ial or in his 
-written statement is not sufficient to deprivo him of his right; seeing that those 
details can be gone into after the redetnptio'U decree providing for^ an. acconnt 
has been passed.

The dociHion in M ohori Bilwo v. Dlicmnodm G lm e  d) is to tho ofl'oct that a 
contract by a minor, Buch as r\, iuortgii.go, is void and that a luonoy-lender ■Nvho 
has advanced nionoy to a minf)r on tho .soourit}’ of tho niortgago ia not entitled 
to repayment of the money on a dcfli'oe being mado declaring the mortgago 
invalid. That decision, however, is'idtso au antliority for tho pro])oBition that 
the. oireuiustaiiCGS of a paa-tieuLir catio may b\! Hudi that having regard to Boction 
41 of tho Spooiiio Eeliol: Act (I of 1877), tho Court may, on adjudging the 
cancellation of an instruinentj rcqnire the piU'ty to whom, suoh, rolioC is granted 
to make any compensation to the otlu;r Vt-’hicli jiirttice may roijuiro,

. JoiKT appeals from tlio decision oi: 'V .  Y. B,n:'aiijpej First Class 
Subordinate .Judge at Satard.

Suit for redemption.
Qne Haninantrao owned 4' amiaa and (i pies sliare in the indm 

village of Keral^ aud two-tliirda .sliaro iu tlie iuaia village oi: 
Potlo, He mortgaged with possession his .share in thewc two vil* 

dagesj on the 22nd July, 1870  ̂ with Oovindbhai (father of defend­
ant- 3) and defendant 1 for Rs. 12,000. Out of laortgage-inoney
Us. 8,000 were advanced by Govindbliai. and 11,s, 4,000 by defend-* 
a n ti.
, Before this rnortĵ mgê  a money •“decree was passed against Han- 
mantrao in 186S j and in execution t)f :it̂  hi.s right, title and 
interest in theKeral village were sold subject to that niortgfi^e at a,

(1) (lOOS) 80 Cal. 539.



Court auction, and were purchased, on the 16tliNovemberj 1S71, 290S,
for Rs. S by one NavOj a clerk in the employ of Gk)vindfchai. l)AiTAiiii.r
The sale certificate was issued to Haro on the 11th January, 1872: YjsvTis:
and shortly after this liis name was substituted for the Eeral T i l ­

lage in the place of that of HanmantraOj in the Govermnenfc 
records. Govindbhai (father of defendant 3) died some time 
after the sale of the Kerai village. Defendaat 3 was then only 
eight days old ; and Haro and three others were appointed 
the guardians and administrators of his e,state, under Act X X  
of 1804* While this appointment was in force, the administra­
tors  ̂ including Karo, exeeutedj on the 3rd April, 1831  ̂ a deed in 
favour of defendant Ij and thereby assigned to him whatever 
interest Govindbhai had in the mortgage^ for R,s, 5/401. On the 
17th Aprilj, 1881  ̂ the administrators presented a petition to the 
Mamlatddrj reciting the fact of assignment and praying that the 
village officers be directed to make payment of land revenue to 
defendant 1. On the same day Naro addressed a yadi to the 
Assistant Collector in the form of a rdjlndmOy, stating that he had 
sold his right derived from the auction purchase in the Keral 
village to defendant 1 and Balkrishna (father of plaintiff) and 
praying that it be transferred from his name to theirs. The 
transfer of the names was duly effected.

I'lamnantrao’s interest in the village of Potle also passed 
through many hands. In 1871, Balkrishna (father of plaintiff) 
obtained a money-decree for Ils. 2,041. against Hanmantrao^ and 
in satisfaction of it caused his interest in the village of Potle to 
be sold. It was purchased on the 18th and 19th November, 1872, 
for Rs. 1^138 by one Govind Navha,i% a clerk of Balkrishna.
Sale certificates were issued in the name of Govind ; and on the 
strength thereof his name was registered for the Potle village in 
place of Hanmantrao^s. In 1378  ̂ Govind’s name was, on his own 
application, removed and those of Balkrishna and defendant 1 
were substituted in its place. Thus half the ownership of the 
equity of redemption in the village of Potle remained with Bal­
krishna and on his death passed to his sons (plaintiff and defend­
ant 4) and his nephew (defendant 5).

In 1884, daring Balkrishna’s life-time, a further mutation of 
names in respect of the Potle village took place: the names of 
Balkrishna and defendant 1 were removed and that of Ramchan- 
dra (defendant 2), son of defendant 1, was substituted. It was
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1903. found that these mntation proceedings were all sham and they 
did not in anj'-way aflcct Balkrislma’ s ownership to the half of 

Vis-iYAK equity of redcioptioii iii the villago of Potle.
In 1896, plaintilf brought tliia suit praying that account of 

profits should be taken and he either singly or jointly with his 
co-sharers (defendants 4 and 6) he permitted to redeem and re­
cover possession of the shares in both the villages or such por­
tions of them as he and they may l.)0 entitled tô  on payment of 
such smn  ̂ if any, as may be found duo on the mortgage/’ 

Defendants 1 and 2 denied the plaintiff .s right to redeem. 
Defendant 3 contended in addition that the alienation of his 

estate made by the administrators during his minority^ without 
the sanction of the Court_, was void and not binding on h im th at 
he attained majority on the 19fch December 1895 ; that the pro­
perties were in possession of defendant 1 at the date of the suit; 
that the money duo to him on his share of mortgage was 
Bs. 19/326-0-3; that the share in the Kcral village was purchased 
hy his guardian and administratorj Naro Amrit^ for the benefit of, 
and with the money belonging tô  him (?'» defendant 3), and 
that Naro did not assigiij nor was he competent to assign, the 
right acquired hy that purchase^ without the leave of the Court.

The Subordinate Judge lield that the assignment of the mortgage 
rights of defendant 3 to defendant I was proved^ and that the plaint­
iff was entitled to ask for account and redemption. He also 
held that Court’ s sanctioD (to the alienation by Naro) was not 
necessaryj firstly, because the surrender of the mortgage to Antaji 
(defendant 1), so far as defendant No. S’s interest was concerned/ 
was virtually one in the course of redemption, Antaji having 
acquired the right to redeem the mortgage^ and, secondly, because 
that interest was not of the nature of *' immoveal,)le property ’ 
within the meaning of section 18 of Act XX of 1864i,’^

Defendant 3, and also defendants 1 and 2̂  appealed to the 
High Court.

ApriiAL Ho, 103 OF 1900.

Vomkl, with M> W> Bhat, for the appellant.

Wramon, \yith M>B, Chmlal and Q, N, Nadktrm^ iQi: respond-
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M. R. Bod as for respoiident -1 9̂03* ,

SeHnr, with T, F. Eanade, for respondent 5.
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' A ppeal No. 110 of 1900.

^ninson-j Vv'itJi M, i>'. C'hmihal and G, N. Nirflhirm. for the 
appellants.

;S. Bak/ile for respondent 1.

Donald, with M, T. for ref^'jondeiit 2.

J /, -li. Boflns for re.sporideiiti 3.

V, V. Eanade for respondent 4.

Chakdayarkae, J.: The first question in these appoalSj whicli
have been heard together as arising oufc of one suit, relates to the 
assignment of defendanfc No. share and interest as a co-iiiort- 
gagee in the property in dispute in favour of defendant No. 1, by 
tha guardians of defendant No. S, a ctin g  as the administrators of 
his property tinder Act XX  of 186-i. The property was held by 
defendant No. 1 and defendant Mo. 3 under a iisiifructuary mort­
gage from Hannianti’aOj uiider wlioni the plaintiff claims  ̂and the 
assignment to defendant Ixo. 3 is impugned before uŝ  as it was 
impugned in th e  lower Oourtj as void  ̂ on the gvoiind that it was 
a sale of immoveable property whichj according to section 18 of 
Bombay Act X X  of 1864_, the administrators of the property of 
defendant No. 3 had no power to effect without the sanction of 
the Civil Court previously obtained/’ The Subordinate Judge^ 
First Classj has held the assignment to be good; because  ̂ in his 
opinion, it was not an assignment of “  immoveable property ”  
within the meaning of .section 18 of the Act and the assignment 
was “  virtually one in the course of redemption, Antaji, i. e., 
defendant No, i, having acquired the right to redeem the 
mortgage/’’

As to the first of these reasons assigned by the Subordinate 
Judge, it is to be remarked that whatever may be the nature of 
the interest of a mortgagee in immoveable property mortgaged 
to him, whether such interest ranks as real or personal estate, 
the terms of the last part of section 1<S of Act X X  of 1804 which 
bears on the question now under discussion apply to **' any im­
moveable property/’ which, properly construed, means immore-' 
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Vinayak.

1903. able property of any character or kind, whether held b y  the 
mmot as owner, or mortgagee, or in any other right. It is 
nnqueHtioned in tho present case that the property in dispute,\ 
consisting of eerfcain shares in two Inurn villages, is immoveable 
property 5 what is contended for defendant No. 1 is that the 
interest of defendant 3 in it as a rnortgageo in possession was 
transferred to defendant No. 1. But section 18 of Bombay Act XX  
of does not refer to a minor^s interest in immoveable property. 
Assuming such interest is moveable property, the prohibition in 
section 18 is to a sale, alienation^ mortgage or otherwise of “  any 
immoveable p ro p e rty a p a rt  from the question of the nature 
or extent of the minor’s right or interest. The meaning is 
clear that the moment it is ascertained that a minor has some 
right to or interest in immoveable property, his admini>strafcor 
cannot sell it so far as that right or interest goes without the 
previous sanction of the Court. This construction is sup­
ported by section 11 which provides that the Court may direct the 
Collector to take charge of a minor’s estate when that estate 
consists in whole or in part of land or any interest in 
land,”  This shows that the Legislature intended to treat ‘^any 
interest in land” as of the same class as the land itself. Under 
section 16 a minor^s administrator is bound to deliver in Court 
within six months from tho date of liis certificate an inventory 
of ail the immoveable property belonging to the minor^ and of all 
such sums of money, goods, effects  ̂ and things as ho shall have 
received on account of the estate, together with a statement of all 
debts duo by or to the sanio/'  ̂ Where a minor is in possession of 
property mortgaged to him as a usufructuary mortgagee^ it cannot 
be disputed that tho property itself Idongs to him as such mort­
gagee and that under section 16' of the Act the minor’s administra­
tor is bound to deliver in Court an inventory of it. Upon a proper 
construction of the Act itself, then  ̂ we come to the conclusion that 
the administrator of a minor, appointed under it, could not sell 
immoveable property held by the minor as a mortgagee in posses­
sion without the previous sanction of the Court, and that tho 
transfer to defendant No. 3̂  evidoneod by Exhibit No, 231, mu«t 
be treated as void. The Subordinate Judge Iras, however, treated 
;|ltl'feaitsaetion as one of redemption by defendant No. 1 of the 
mortgage so far as defendant No. 8*s interest as his co-mortgagGe

conclusion of his on the
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ground that, since at the date of the transaction defendant No. 1 
had become a part owner o£ the equity of redemption he was Battauam

entitled to redeem the whole of the property. But the q^ue.stiou YisiIy&x*
whether the transaction was an asignment to defendant No. 1 of 
defendant No. 8’s rights as a mortgagee^ or a redeinption of the 
latter by the former;, cannot be determined simply with regard to 
the rights which defendant ISTo. 1 had at the time. The question 
is not whether he had the right to redeem defendant No. o, but 
whether he intended to exercise and did exercise that right. The 
answer to that must depend upon the construction of Exhibit 
and the Surrounding circumstances. By Exhibit 2B1 the admin­
istrators purported to sell to defendant No. 1 the right and 
interest of defendant No. 3 in the deed of mortgage and in the 
property. Defendant No. 1 is described in the deed as a joint 
mortgagee who by the sale to him was to stand in the place of 
the vendors ^̂ as regards ownership of the dpGument, &c.” There 
is no reference whatever in the deed to the share acquired by 
defendant 1 in the equity of redemption. W e must, therefore, 
hold that the transaction evidenced by Exhibit 231 was a sale 
and not one of redemption.

This conclusion renders it unnecessary for ua to consider the 
other point urged before us in defendant No. 3’s appeal, viz.j 
that the sale under Exhibit 231 was vitiated by the fact that 
defendant 1 held at its date a fiduciary relation towards defendant 
No. 3.

The next point is that arising on the. appeal of defendant No. 1, 
deceased, by his heirs. That point is that the Subordinate Judge 
has wrongly rejected their claim to bring into the mortgage 
account sums which they allege were spent by defendant No. 1 
for the protection and preservation of the property. The ground 
on which the Subordinate Judge has declined to allow the sums 
is that defendants Nos. 1 and 2 made no such claim in their 
written statements and did not file a detailed statement of the 
items on this head to enable the plaintiff and his co-sharers to 
give a proper reply to the same/-* though more than once they 
had been directed to file such statement. Section 92 of the 
Transfer of Property Act provides that where an aecount of 
what is due on a mortgage has to be taken in a redemption suit
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blie Gouri bIuiII pass a decroo ordering' that an account be taken 
of wliat be duo to the defendimt for the mortg-age money 
and for his costs of tl:io suit (if any) awarded to him.” The 
Court had the power to order an. aceouut to be taken in the 
present case if tlio circumstances siiowed that an account was 
necesHary. /rh e  Subordiiiato Judy'o oughfc to have allowed 
defendants 1 and 2 to prove facfc» entiiilirig tliein to credit in the 
mortgage account for sums alleged to have been .spent for the 
protection or preservation of their property and defending their 
title as mortgagees. Their substantial allegation was that 
obstructions had been caused Iry tlie original mortgagor, Han- 
niantraoj and l)y others at Iii« iriHtigation to the peaceable 
enjoyment of the mortgaged j^ropertie.s and that Antaji^ defendant 
No. 1, had to .spend large surnB for tlie removal of those 
obstrnction.s'. Tho Subordinate 'Judgt! lias in another connoetioii 
allowed defendants I and 2 to give evidence on the question of 
these obstructions and their it'nioval and ho has found them 
proved. That finding has not been contested Ijefore us on the 
merits by any oi; the respondents in this appCJilj and on tlie 
evidence we think it is eorx’eet,, Tlio only <|uestion that was 
argued as against that finding u'a;i tliat defendant.s I aiul S as 
mortgagees had no right to hold the ..mortgnged property 
chargeable with cixpensew incurred hy defendant 1 in dcifending 
ld« , title as a mortgagee as against llaumantrao, the original 
inortg'agoi’, who ha<l loKt his right ti> the property at the, date of 

-the obstructions raised by him. Under section 72 of tlie Transfer 
of Property .Act a niortgf.vgeo in po.sseKHion is entitled to add, in 
the absence of a contraet to tho con.trary, wums spent by hint for 
making his own, title thereto good agaiiist the niortg.*i,gor. Upon 
the finding of the Subordinate Judge it follows tliat defendant 
No. 1 spent certfiin Bun.is in dtd'eiiding his title against the 
original mortgagor, Ilaninantrno. Tlie nKire fact that defendant 
No. 1 did not give details of the sums (,'ither in the course of tlie 
trial 01' in his written (statement is not sutficient to dtsprivc him 
oi hia right, seeing that those details can. be gone inti.) o.fter the 
lodemption decree providing for an ac(!ount has been passed. In 
7̂1? parie Oarts In re it was said ;— A mortgagee

w {im ) HCK D. (Sg atp.



is entitled to deduct from the value of Iiis security that which is 
in the nature of salvage money, his reasonable expenses o£ Da-i.tabait 
defending his title.’ ’’ In that case Cotton, L, J,, said;-— yoavvk 
mortgagee has a right to assume his morfcga.g’or’s representation 
of his title to be true and to take any reasonable proceedings for 
defending his title and asserting the validity of his seenrity.’'*̂^̂
We think that defendants i  and 2 are therefore entitled to bring 
into the mortgage account the sums which they may prove’ were 
reasonably spent in defending their title and asserting the 
validity of the mortgage. An account must be taken of those 
sums in the execution proceedings.

There is a further claim which is urged before us by the 
learned counsel for defendants 1 and 2 and it arises out of our 
■finding that the assignment nnder Exhibit 281 of defendant 
No. 3̂ s rights as a co-mortgagee to defendant No, 1 by the admin* 
istrators of the property of defendant No. 3, appointed under 
Act X X  of 1864?, is void. It is contended that under those cir­
cumstances the amount of Es, 5^475 paid by defendant No, I to 
defendant No. 3 as consideration for the assignment should be 
brought into the account -\vhich will have to be taken in adjust­
ing the mutual rights and liabilities of the parties arising out of 
the mortgage now in dispute. On the other hand, Mr. Donald^ 
counsel for defendant No. 3, argues that defendant No, 1 is not 
entitled to recover back the sum of lis. 5,475, and he relies on 
the recent ruling of the Privy Council in Molmi Bibee v. Dliar- 
modas GJiosê -̂  where it has been held that a contract by a minor, 
such as a mortgage, is void and that a money-lender who has 
advanced money to a minor on the security of the mortgage 
is not entitled to repayment of the money on a decree being 
made declaring the mortgage invalid.

I f  the facts of the case with which we have to deal were simply 
these, that defendant No. 3̂ s administrators had, during his 
minority, sold his rights as mortgagee in the properties in dispute, 
to defendant No. 1 for Rs. 5,475, without the sanction of the 
Court as required by x\ct X X  of 1864; and that the administrators 
had received the money from defendant No. 1 for defendant No, 3j

(1) (1879) 11 Cli. D. 62 at p. 6T.
(3) (1903) SO Gal., S39; 5 Bom.L.B.; 421.
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1903. the principle of tlio ruling ju.sfc cifced would have applied, that
lUrcTAitAM principle being that A Court of Equity cannot say that it is
ViKAYAK. equitable to compel a person to pay any moneys in respect of a

transaction wliich as against that person the Legislature lias
declared to be void. But the decision in question ot‘ tlio Privy 
Council is also an authority for the proposition that the circum­
stances of a particular case may bo such that, having’ regard to 
section 41 of the Specific B,elief Act, the Court inayj, on adjudg- 
ing the cancellation of an instrument, require the party to wliom 
such relief is granted to malce any compousation to the other which 
justice may require. Upon the facts of the case in Mohoree Bihes 
V. J)/m'mochs Ohouc/-̂ ') iha Calcutta High Court had hold that 
there were no circumstances whicli required the Court to order 
the return by the infant to the mortgagee of money advanced 
to the former and the Privy Council «aw no reason for interfer­
ing with the discretion so exorcised. W e must, therefore, in 
the present ease, ascertain the facts and then determine the 
principle of law applicable to them,

Defendants 1 and S were at fu’st co-mortgagees who held pos­
session of the mortgaged properties with a liability to account to 
the mortgagor and furtlier with a liability inier se to account to 
each other for the rents and prolifcs received respectively by them, 
this latter liability arising out oi; the ffict that defendant 1 held 
j>ossession of some and defendant 3 held passessioti of the other 
properties. In 1878 defendant 1 obtained a. half share in the 
equity of redenjption of one of the properties, mz., tlie Indm 
village of Potle, and subsequently dei’etidant No. 3 became the 
sole owner of the equity of redemption in. the ofcher property, viz,̂  
the Inara village of Keral, In tliis .state of things, while the 
pa.rfcies were accountable to each other for the profits r(}G(,'ivcd l)y 
each, the administrators of tlio proporhy of defendant No, B, who 
Was then a minor, sold without thsi sanction of the Oourb in 1S81 
his right, title and interest as a mortgagee in the mortgaged 
estates to defendant No. 1. They soM it without the sanction 
under the mistaken view of law that del!endant No* 3’s right was 
moveable property--a mistake which, the facts of the case 
warrant our folding, was shared in by defendant No. 1 also.
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Under this mistake the transacbion was completed and accord- lOOS.
ingly the purchase-money—-Rs. 5^475—̂ paid by defendant Ko. 1 DixTAHAH
was entered in the books of defendant No. 3 in two sums— one YiJs-rrAK,
of Us. 5,000 and the other of Rs. 475 —and credited to the account 
of the mortgagor on the 12th April ISSl and 6th April 1881, 
respectively. JN'ow that an aeeoiint has to be taken between the 
plaintiff on the one hand and defendants 1 and 8 on the other, and 
between, defendant 1 on the one hand and defendant 3 on the 
other, this sum of Rs. 5/l‘70j, which defendant 3 had reeeivedj, as 
appears from his bookS; on the mortgage account, would have to 
be brought into the mortgage account because it forms a part of 
it, and taken by itself, as the entry stands in the accounts of 
defendant No. 3̂  it primA facie must be referred to the mortgage 
account. The only ground on which we are asked to exclude it 
from the account in which it stands is that these tv/o sums were 
paid in respect of a transaction which is now adjudged void. But 
though the transaction is declared void and the money cannot be 
recovered on that ground, the fact stands— a facfc which was 
absent in the ease before the Privy Council—-that the sums have 
formed part of the accounts between the parties to the mortgage.
If the assignment had been valid, the account would have closed 
and, as a matter of fact, it was taken as closed on that footing.
But now that the account has to be re-opened as a result of our 
finding that the assignment to defendant No. 3 is void  ̂ we cannot 
shut our eyes to the fact that defendant No. 3 has received 
Bs. 5/i75 from defendant 1 on the mortgage account. No doubt it 
was paid to defendant No. 3 for the void assignment under the 
mistake of law common to both parties that the interest of a 
mortgagee in possession is moveable property. But;, as observed 
in Ml? parte JameSj In re Oondon̂ '̂ '̂  “ the principle that money paid, 
under a mistake of law cannot be recovered must not be pressed too 
far  ̂and there are several cases in which the Court of Chancery 
has held itself not bound strictly by it.'' In Rogers v. Ingliam^’̂
James, L. J., pointed out that there are cases in which the 
Court of Chancery in England has not adhered strictly to the 
rule that a mistake inlaw is not always incapable of being reme-

W  (18W) h  R. 9 Ch. 609 at p. 614. (3) (1S76) S Ch. D. 351 ai p. 365.
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Yin-ayAic.

died ia that Gourt  ̂ and then he goes on to say : Relief has never
been given in the case of a simple money demand by one person 
again.yfc another^ there being between those two persons no fidu­
ciary relation -whatever, and no equity to supervene by reason of the 
conduct oi either o£ the parties/’ I ’he i’acts in the case oi; MoJiori 
Bibee v. lJh(ir?noflas show that the restitution there claimed
but djsallowed had no other basis than that of a simple money 
demand— the person who had lent money to the minor on amort- 
gag'e knew the debtor was a minor, tliere was no fiduciary or other 
relation between the two to ^̂ ive rise to aji equifcy in favour o£ the 
creditor, and the minor had disyipated the money in extravagance. 
In the present case tlie restitution claimed is not a mere money 
demand j the partitas (defoiidants 1 and 3) stand in a state of 
aecountabilifcy to each other; and the amount claimed by defend­
ant 1 stands as part oi; the mottgage account wliich deftsndant 8 
wishes to re-open. These facts raise an equity in favour of de- 
ffendant No. 1 and call for the exercise of the discretion vested in 
the Court under section 41. of th(i Spcciiic Relief Act. The leading 
case on the point is that of DanioU v. S i n c l a i r and the facta of 
the present case are sufficient to bring it within the principle 
laid down tiiere. lu  DanieU y. Bindaif̂ '̂̂  it was said;

“  Undoubtedly there are cases in the Courts ĉ ‘ Gonnnon law in 
which it has been hold tliat money paiil under a mistake of law 
.cannot be reeoveredj and it has been further held that,, xinder certain 
circumstances, the giving credit in account may be-treated as so far 
equivalent to payment as to prevent sums wrongly credited being 
made the subject of set-ofF: Bhjring v. GreenwooclP) Butin 
equity the line between mistakes in law and mi,stakes in fact 
has not been so clearly and sharply drawn/^ In Bari Betmchamf 
V. Lord Chelmsford obvServea;, “  With regard to the
objection that the mistake (if any) was one of law, and that the 
rule  ̂igmranUa juris nominm exetm.t^ applies, 1 would observe 
on the peculiarity of this case that the ignorance imputable 
to the party was of a matter of law arising upon the doubtful 
eonstruction of a grant. That is very different froui the ignor- 

: o l a well-known rule of law ; and there are many cases to

(ISOŜ 'SO Oal. 539; S Bom. L, E . 421, m (1825) 4 B. & C. 281,
(2j (1881), e  Apijv Caa< imi,: -;, Li: (1,878) L, E. 6 H, h . 225 at p, 234
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be found in which Equity, upon a mere mistake of the law, 1903.
without the admixture of other circumsta,nces, has given relief Datta.easi
to a party who has dealt with his property under the influence 
of such a mistake/'

“  In Cooper v. PMbhŝ '̂̂  Lord Westbury says: “  Private right 
of ownership is a matter ot* fa ct : it may be also the result of matter 
of la w ; but if parties contract under a mutual mistake as to 
their relative and respective rights, the result is that that 
agreement is liable to be set aside, as having proceeded upon a 
common mistake/’

“ In I'FCarthy v. Decaisc,̂ ^̂  where a person sought to 
relieved against a renunciation of a claim to property, made 
under a mistake respecting the validity of a marriage, the Lord 
Chancellor observes; “  What he has done was in ignorance of 
law, possibly, of fact; but, in a case of this kind, this would be 
one and the same th ing/’

“ In Liveseij v. Lineseyî '> an executrix who, .under a mistake 
in the construction of a wilh had overpaid an annuitant^ Ivas 
permitted to deduct the amount overpaid from subsequent pay­
ments.

“  Undoubtedly the signature by the plaintiff of the account in 
question, if it stood alone, unexplained, would afford a strong 
presumption that an agreement to substitute compound for 
simple interest under the mortgage had been come to, and it was 
for the purpose of proving the agreement which the defendant 
had pleaded that the account was relied upon. Their Lordships 
accept the finding of the jury that no such agreement was, in -fact, 
made; indeed, there would seem to have been no consideration 
for it, because, although the defendant did not exercise his power 
of sale as soon as he might, there is no evidence that he ever 
bound himself or promised to show any forbearance or indulgence 
to the plaintiff. Their Lordships further agree with the Courts 
below, that both parties may be taken to have misunderstood 
the effect of the morfcgage-deed. This being so, there was no 
intention to make a change in the rate of interest— no such 
question was discussed or considered. The accounts were drawn

(1) (1867) L. R. 2 H. L. 149 at p. 170. (2) (1831) 2 JRuss. & My. 614.
(3) (1827) 3 Euss. 237,
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up and assented to by the parties under a common mistake as to 
Batxabam their respective rights and obligations. Their Lordships are
YinIyax, therefore of opinion that the signature of a particular account

occurring in a series of accounts all alike drawn up in error, does 
not prevent it being re-opened upon the accounts under the 
mortgage being taken"<i^ We think, therefore, that the conten­
tion of the learned counsel for defendants 2 and 3 as to Rs. 5,475 
must be'allowed, .

The questions raised by the cross-objections filed by defend­
ants 1 and 2 have not been pressed; Mr. Branson who appeared 
Tor these defendants having intimated to the Courfc that he did 
not intend to argue them. The cross-objections, therefore, of 
defendants 1 and 2 filed in appeal No. 103 of 1900 fail.

W e now come to the point raised by the cross-objections of 
defendant No. 4. It relates to the equity of redemption in the 
village of Keral, The Sabordinate Judge has found that the 
equity of redemption in question was purchased at a court-sale by 
one Naro on the 16th of November, 1871. Naro was at the .date 
of the purchase a karkun of defendant No. S’s father ; and when 
defendant No, father died, he was appointed one of the 
administrators of defendant No. 3̂ s estate. In  August, 1881, Naro 
gava in a raj mama under section 74 of the Bombay Land Eeve- 
nue Code, relinquishing his rights in favour of defendant No. 1 
a\|id the father of the plaintiff and defendant No. 4. The case of 
d^endant No. 4 is that by this relinquishment he and the plaintiff 
Ijecame co-owners of the equity of redemption with defendant 
No, 1. ’ The Subordinate Judge has, however, overruled the claim, 
holding that Naro was merely a lemmi purchaser for defendant 
No. 3. We agree with the Subordinate Judge’s view and think 
that the evidence justified his finding that Naro was a henamidau 
It  was urged before us that in any case this question should be 
left open and made the subject of a separate suit, but the parties 
haying gone into the question and led evidence, we do not think 
we should accede ‘ to the suggestion and prolong the litigation. 
But it was urged by Mr, Sodas for defendant No. 4 that even 
•supposing Naro had purchased the property as lemmidar f^r 
defendant No. 3’s father, yet defendant No. 1 and î he father of
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tlie plaintiff and defendant No. 4 had no nofcice of tlie lenami
title and must be taken to have purchased it lon^jjicUim vain- Dahtabam
able consideration. W e do not find that the plea of honAfiie yuj-IrA.B:
purchaser was specially pleaded in the Court below, but, apart from
that, it is not available to defendant No. 4j, He is the purchaser
of an equitable title and defendant No. 3 had the legal right,
since he and defendant No. 1 were in possession of the property
as mortgagees. Even supposing that defendant No. 3 was not
in possession, because the actual possession was with defendant
No. 1, still by his purchase of the equity of redemption belonging
to defendant 3 from Naro, who was defendant No. 8̂ s trustee,
the father of plaintiff and defendant No. 4 could not get any
priority over defendant No. 3’s equitable title, according to the
well-known principle of law that, where equities are equal,
priority prevails and the doctrine of purchaser for value without
notice does not apply as between equitable estates. See per
Lindley, L. J., in Bailey v. BarnesŜ ') and Shropshire Union Bail-
iffays and Canal Co. y.

As to the Kothle village, we see no reason to dissent from the 
inference of fact drawn by the Subordinate Judge on the evidence 
regarding the right acquired by defendant No. 1 jointly with 
Balkrishna Agashe from Govind Narhar, the auction-p-urchaser.
Nor do we see any reason to differ from the Subordinate Judge's 
finding as to mahalmajkur.

The last point urged for the plaintiff and defendants  ̂ and 1 
is that the Subordinate Judge should have allowed them to 
redeem the whole of the property and left defendants 1 and 3 to 
sue separately for their shares as owners of part of the equity of 
redemption. The Subordinate Judge has given cogent reasons 
for his finding on this point in which we agree.

For these reasons we vary the decree of the First Class Subor­
dinate Judge and direct—

1. Let an account be taken of what is due on the mortgage 
dated 22nd July, 1870 (Exhibit 280), to the mortgagees, defend­
ants 1 and S, at the date of this decree. The mortgagees shall be 
credited with the principal amount Rs.l2,000, together with interest 
at 9 per cent., the expenses properly incurred by defendant for the
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1903. proteefcionandpreservatxon of the mortgaged property with interest
9 per cent, and they shall be debited with the net income o£ 

Y ikatax the mortgaged property which they may have received after
deductmg the malialmajkur expenses. -The acco-unt' is to be 
made with annual rests * as directed by the mortgage-deed, 
and the balance due at the date of this decree is to be 
thus ascertained. The amount thus found due should be 
apportioned on the two mortgaged villages, Potale and Keral, 
according to their market values The plaintiff and defendants 
4 and 5 or their heirs, jointly or any one or more of them, shall 
pay into Court a moiety of the sum falling due on the village of 
Potale within six months from the ascertainment of the amount 
and take possession of a moiety of that village from defendant 
Vs representative defendant 2, and defendant 3j or from either of 
them. Should the plaintiff or defendants 4 and 5 fail to paj* 
into Court the sum which they are thus ordered to pay within the 
specified six months^liberty to apply.

2, Let an account be taken of what is due under or by 
virtue of the mortgage aforesaid to defendant! or his repre« 
sentative defendant 2 at the date of this decree. He is to be credited 
with Bs. 4,000, his portion of the principal mortgage amount, to­
gether with the expenses which he may have properly incurred 
for the protection and preservation of the mortgaged property, 
and Ks. 5,475; which ho has paid to defendant 3. He is to be 
debited with the net income of the mortgaged property which he 
may have received for his share when the property was in the 
joint possession of defendants 1 and 3̂  or which he may have 
received while the property was in his exclusive possession. 
Interest to be charged on each item at 9 per cent, and annual 
rests should be taken. The balance represents the amount due 
to him on the mortgaged property.

S. Let a similar account be taken of what is due to defend­
ants on the mortgage aforesaid at the date of this decree. He is to 
be credited with Rs. 8,000 for his portion of the principal mort­
gage amount and debited with the net income of the mortgaged 
property which he may have received and a,lso -with Rs. o,4i7&f 
■which he got from defendant 1, The account should be t^ken 
with annual rests Interest at 9 per cent, to charged on each
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ifccm. The balance represents the amount due to him on the IQOS,
mortgaged property. . * D atxakam

4. I f  the balance mentioned in para. 2 of this decree exceeds viha-eak
the proportionate debt due on a moiety of Potle village as referred
to in para. 1 of this decree^ defendant 1 shall be entitled to retain 
his moiety of Potle village as freed from the mortgage claim, and 
he will be entitled, subject to the direction of the Courts  ̂to 
realise the excess amount due to him from defendant 3̂  first 
proceeding against the remaining moiety of Potle or the sum 
which the plaintiff and defendants 4 and 5 may pay into Court 
as directed in para 1 of this decree andj secondlyj against Keral if 
defendant 8̂ s liability in respect of the proportionate debt due on 
Keral to defendant 1 exceeds'the amount due to him, e .d e fe n d ­
ant 3̂  as referred to in para. 3 of this decree, but not otherwise.
If the proportionate debt due on a moiety of Potle village as 
referred to in para, 1 of this decree exceeds the balance mentioned 
in para. 2 as due to defendant then the defendant 1 or his 
representative defendant 2- shall redeem his moiety of Potle on 
payment of that excess amount to defendant 3 within six months 
from the expiration of the six months allowed to plaintiff and 
defendants 4 and 5. Liberty to apply.

5. If the balance mentioned in para. 8 of this decree exceeds 
the proportionate debt due on Keral village as referred to in 
para. 1 of this decree, defendant 3 shall be entitled t i  get posses­
sion of that village free of any payment and he -will be entitled 
to realise the excess amount due to him from defendant 1 by 
proceeding, subject to the direction of the Court, first against 
the moiety of Potle owned by plaintiff and, defendants 4 and 6, or 
the amount to be paid by them, and secondly, against the moiety 
of Potle owned by defendant 1 if defendant I ’s liability in respect 
of the proportionate debt due on that moiety exceeds the amount 
due to him as referred to in para. 2 of this decree, but not other­
wise. If the proportionate debt due on Keral exceeds the balance 
mentioned in para. 3 as due to defendant 3, then defendant 3 shall 
redeem Keral on payment of that excess amount to defendant 1 
or his representative defendant 1 within six months from the 
expiration of the six months allowed to plaintiff and defendants
4 and 6, with liberty to apply.
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1903. 6. The araoTint due on a moiety of Potle if paid by plaintifi
Da.otabam: and defendants 4 and 6, as directed in para, 1 of this decree,
ViirÂ AK. should be kept in Court and appropriated as aforesaid in the 

accounts hereby ordered to be taken between defendant 1 or hie 
representative defendant 2 and defendant 3. Parties to be at 
liberty to apply.

7. Each party to bear his own costs of these appeals and 
the'costs of the suit.

Decree mried.
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APPELLATE CIVIL.

B efore M r, Justice Chandavarhur and M r. Justice A s im ,

1903, SAYADKHAN P YAR K H AN  ( P iA i i s n w )  v . B. S. DAVIES (Djspendant).*

Sepem ier 17. Jprooedure Code (A ct X I V  o f  1882J, section m -~ i )e c r e e ~ 3 x ^ e m tio i i-^
Balary o fU n ilw a y  servant— Dislm rsing officer outside the jurisdiction o f
the Go'Wi't~—'ProHUtor]j ord er—Jurisdictioiu

Tlifl judgmenii'(lebtor, a railway servant, resided within the local limits o£ 
the jurisdiction, o f the 3mall Cause Ooixrt at Bhusilval, which passed the decree. 
The disbursing officer of the Bail-way Company resided at Bombay, outside its 
jurisdiction; but the salary was every month paid to the judgment-debtor at 
Bhusd,val by the disbursing offioerj through his subordinate. The Court at 
Bhus4val issued to the disbursittg officer a prohibitory order, under sootion 268 
of the Civil Procedure Code (Aefc X IV  of 1883), against the salary of th& 
judgment-debtoT.

//eW , that the Court at Bhusdvcal had no jurisdiotion to attach the salary of 
the judgment-debtor by a prohibitory order issuad to the disbursing officer 
under section 268 of the Civil ’Prooedure Code (Acb X IV  of 1883).

Ahdubl G-tzfur Y. W . J, A liyni'^ ) followed*

This was a reference made by V . N. Eahurkarj Subordinate 
J’udge of Bhus^val, exercising the powers of a Small Cause 
Court Judge, under section 617 of the Code of Civil Procedure 
(Act X IV  of 1882).

The facts giving rise to ^he reference, and the opinion of tho 
Subordinate*'Judge on the question referred^ appear from bis 
statement which was as follows

* Civil Reteonce No, 10 of 1803. 
a) (19c 8)80 Car, 713,


