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against his copartners, he cannot claim higher rights than Jiwaji
gould have, according to law, claimed, In either view the plain-
tiff ought to have carried bis elaim against the defendants to the
Court which had passed the decree for dissolution and accounts and
obtained an order from the Court to the Receiver to treat his
present claim as an incident in the taking of the accounts.
Whether the accounts are still open we are not in a position to
say, as the evidenee is meagre, and the Subordinate Judge has not
dealt with this important question. But we do not think we
should prolong the present litigation by fresh inquiry in the
present suit, The plaintifi’s right to recover the amount he
claims from the defendants depends, firstly, upon the result of
the accounts as between him and the defendants as partners,
directed to be taken in the decree which declared the partnership
dissolved and appointed a Receiver ; and, secondly, upon whether
Jiwaji could under that deeree and upon the accounts consequent
upon it elaim more than a rateable share of his money advanced to
the partnership, as against the other creditors, if any, of the
partnership. We wmust, therefore, amend the decree of the Subor-
dinate Judge by declaring that the plaintiff is entitled to recover
from the defendants only so much of his claim in the present
suit as may be directed by the Court executing the decree in suit
No. 486 of 1894.
Parties to bear their own costs throughout.

Decree amended.
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“ Any dmmoveable property”—Uranyfve of Propevty det (IV of 1883),
seefion Fi—-Blorigagoe in pessession capending ivoiey to defoud kisitle against
WRoPiyigor—>Suit Jor weaounb—DMinor—Centract with minor void—ILefund of
money—Specific Lelicf dct (I of 1577), scetion 41,

Tho expression ““any immoveable property ” in scction 18 of the Bombay
Minors’ Aet (XX of 1864) means immoveable property of any charvactor or kind
whether hield by tho miner as owner, or inortgngee, or in any other right.
Tence, the ndministrabor of a minor, appointed under Aeb XX of 1864, could
nob sell immoveable property leld by the winor asa wortgages in possession
without the pravions sanstion of the Courl.

A mortgagee in posscssion is, under seetion 72 of the Transter of Property Act
(¥ of 1882), entitled to add {o his mostgnge-dobt, in the absenes of a sontract
to the contrary, sums spont by him for making hix own title thercto good against
the mortgagor. The mere fact thab in o redenuption snif the mortgagee in posses
sion did nob give details of the sums either in the course of thetrial or in his
written stalement is not sufticient to deprive him of his right, secing that those
details ean he gono into after the redomption decree providing for an account
has been passed.

The decision in Mokori Bibee vo Dlrmodus Ghose (1) is to the elfect that a
contract by a minor, such ag n mortguge, s voll and that a monoy-lender who
has advanced money to o minor on the sesurity of tho morlgage i nob ontitled
to vepayment of the money on o deevoe Doing wmade declaving the mortgage
invalid. That decision, however, is-ulio an authurity lor the proposition that
the eireumstances of o paticalar eass may be suel that having regard o section
41 of the Speeliic Reliet Act (1 of 1877), the Court wmay, on adjudging the
cancellation of an Instrument, vequire the purby Lo whom sueh relief is granted
to make any compensation to the other which justice may requive,

Jomxt appeals from the decision of V. V. Pavanjpe, First Class
Subordinate Judge st Satdra.

Suit for redemption,

One Hanmantrao owned 4 annas and 6 pies sharve in the ingm
village of Keral, and two-thirds share in the indm village of
Potle. He mortgaged with possession his share in these two vile
lages, on the 22nd July, 1870, with Govindbhai (father of defend-
ant 8) and defendont 1 for Rs, 12,000, Out of mortgage-moncy
Rs. 8,000 were advanced by Govindbhai, and R, 4,000 by defend-
ant 1. '

Before this mortgage, a money-deerce was passod aigainst Han-
mantrao in 1868 ; and in exceution of it, his right, title and

- interest in the Keral village were sold subjeet to that ortgage ab a

(1) {1008) 80 Cal, 539,
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Court auction, and were purchased, on the 16th November, 1871,
for Rs. 8 by one Naro, a eclerk in the employ of Govindbhal.
The sale certificate was issued to Waro on the 11th January, 1872
and shortly after this his name was substituted for the Keral vil-
lage in the place of that of Hanmantrao, in the Government
records. Govindbhai (father of defendant 3) died some time
after the sale of the Keral village. Defendant 3 was then only
eight days old; and Naro and three others were appainted
the guardians and administrators of his estate, under Act XX
of 1864, While this appointment was in foree, the administra-
tors, including Naro, executed, on the 3rd April, 1881, a deed in
favour of defendant 1, and thereby assigned to him whatever
- interest Govindbhai had in the mortgage, for Rs. 5,401, On the
176h April, 1881, the admninistrators presented a petition to the
Mdmlatddr, reciting the fact of assignment and praying that the
village officers be dirceted to make payment of land revenue to
defendant 1. On the same day Naro addressed a yddi to the
Assistant Collector in the form of a rdjindma, stating that he had
sold his right derived from the auction purchase in the Keral
village to defendant 1 and Balkrishna (father of plaintiff) and
praying that it be transferred from his name to theirs, The
transfer of the names was duly effected.

Hanmantrao’s interest in the village of Potle also passed
through many hands, In 1871, Balkrishna (father of plaintift)
obtained a money-decree for Rs. 2,044 against Hanmantrao, and
in satisfaction of it caused his inberest in the village of Potle to
be sold. It was purchased on the 18th and 19th November, 1872,
for Rs. 1,138 by one Govind Narhar, a clerk of Balkrishna.
Sale certificates were issucd in the name of Govind ; and on the
strength thereof his name was registered fox the Potle village in
place of Hanmantrao’s. In 1878, Govind’s name was, on his own
application, removed and those of Balkiishna and defendant 1
were substituted in its place, Thus half the ownership of the
equity of redemption in the village of Potle remained with Bal-
krishna and on his death passed to his sons (plaintiff and defend-
ant 4) and his nephew (defendant 5).

In 1884, during Balkrishna’s life-time, a fuxther mutation of
names in respect of the Potle village took place: the names of
Balkrishna and defendant 1 were removed and that of Ramchan-
dra (defendant 2), son of defendant 1, was substituted. It was
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found that these mutation proceedings were all sham and they
did not inany way affect Balkrishna’s ownership to the half of
the equity of redcmption in the village of Potle.

In 18986, plaintitl’ brought this suit praying that “account of
profits should be taken and he cither singly or jointly with hig
co-sharers (defendants 4 and 8) be permitted to redeem and re-
cover possession of the shares in hoth the villages or such por-
tions of them as he and they may be entitled to, on payment of
such smn, if any, as may be found due on the mortgage.”

Defendants 1 and 2 denied the plaintiff’s right to redeem,

Defendant 8 contended in addition that the alienation of his
estate made by the administrators during his minority, without
the sanction of the Court, was void and not binding on him; that
he attained majority on the 19th Decemnber 1895 ; that the pro-
perties were in possession of defendant 1 ab the date of the suit;
that the money duc to him on his share of mortgage was
Bs. 19,326-0-3 ; that the share in the Keral village was purchased
by his guardian and administrator, Naro Amrit, for the benefit of,
and with the moncy belonging to, him (4 e, defendant 3), and
that Naro id not assign, nor was he competent to assign, the
right acquired by that purchase, without the leave of the Court,

The Subordinate Judge held that the nssignment of the mortgage
rights of defendant 3 to defendant 1 was proved, and that the plaint-
iff was entitled to ask for account and redemption. e also
held that “ Court’s sanction (to the alienation by Naro) was not
neeessary, firstly, because the surrender of the movtgage to Antaji
(defendant 1), so far as defendant No, 8’s interest was concerned,
was virtually one in the course of redemption, Antaji having
acquired the right to redecin the mortgage, and, secondly, becanss
that interest was not of the nature of “immoveable proporty’
within the meaning of section 18 of Act XX of 1864,”

- Defendant 3, and also defendants 1 and 2, appealed to the
High Court.

Avpran No, 103 or 1900,
Donald, with 1. W, Bhai, for the appellant.
Branson, with M. B, Chaubal and G, N. Nadharni, for vespond-

enbs 2 and 3.
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M. . Bodas for vespondent &,
Setur, with ¥, V. Banade, for respendent 5.
Arprarn No. 110 or 1800,

Branson, with M. H, Chavbal sl G N, Nedhorni, for the
appellants.

8. R. Bakhle for respondent 1.

Donald, with M. F. Bhai, for vespondent 2,
M. B. Bodus for respondent 3.

V. V. Ranade fov respondent 4.

CHANDAVARKAR, J.:  The first question in these appeals, which
have been heard together as arising out of one suit, relates to the
assignment of defendant No. 3’s share and interest as a co-mort-
gagee in the property in dispute in favour of defendant No. 1, by
the guardians of defendant No. %, acting as the administrators of
his property under Act XX of 1864 'T'he property was held by
defendant No. 1 and defendant Mo. 3 under a usufructuary mort.
gage frown Hanmantrao, under whom the plaintiff claivis, and the
assignment to defendant INo, 3 is impugned before us, as it was
impugned in the lower Court, ag void, on the ground that it was
a sale of immoveable property which, aceording to section 18 of
Bombay Act XX of 1864, the administrators of the property of
defendant No. 3 had no power to cffect “ without the sanction of
the Civil Court previously obtained.”” The Subordinate Judge,
First Class, has held the assignment to be good, because, in his
opinion, it was not an assignment of ¢ immoveable property ”
within the meaning of section 18 of the Actand the assignment
wag “ virbunlly one in the course of redemption, Antaji, 7. e,
defendant No. 1, having acquired the xight to redeem the
mortgage.”

As to the first of these reasons assigned by the Subordinate
Judge, it is to be remarked that whatever may be the nature of
the interest of a mortgagee in immoveable property mortgaged
to him, whether such interest ranks as real or personal estate,
the terms of the last part of section 18 of Act XX of 1844 which
bears on the question now under diseussion apply to ¢ any im-
moveable property,” which, properly construsd, means immove~
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able property of any character or kind, whether held by the

minor as owner, or mortgagee, or in any other right. It ig

unquestioned in the present case that the property in dispute,

consisting of ccrbain shares in two Indm villages, is immoveable

property ; what is contended for defendant No. 1 is that the.
interest of defendant 8 in it as a morbgagee in possession wag
transferred to defendant Wo. 1. But section 18 of Bombay Aet XX

of 1864 does not refer to a minor’s interest in immoveahle property,

Assuming such interest is moveable property, the prohibition in

section 18 is to a sale, alienation, mortgage or otherwise of “any

immoveable property  apart from the question of the nature.
or extent of the minor’s right or interest. The meaning is

clear that the moment it is ascertained that a minor has some

right to or interest in immoveable property, bis administrator
cannot sell it so far ag that right or interest goes without the

previous sanction of the Court. This construction is sup-
ported by seetion 11 which provides that the Court may direct the
Collector to take charge of a minor’s estate when that estate
consists . “in whole or in part of land or any interest in
land.”  'This shows that the Liegislature intended to treat “any
interest in Jand” as of the some class as the land itself. Under
section 16 a minor’s administrator is bound to deliver in Court
within six months from the date of his certiticate “an inventory
of all the immoveable property belonging to the winor, and of all
such sums of money, goods, effects, and things as hoe shall have
received on account of the estate, together with a statement of all
debts due by or to the same.”  Where a minor is in possession of
property mortgaged to him as a usufructuary mortgagee, it cannot
be disputed that the property itsclf bedongs to him as such mort-
gagee and that under scction 16 of the Act the minor’s administras
tor is bound to deliver in Uourt an inventory of it. Upon aproper
construction of the Act itself, then, we come to the conclusion that
the administrator of a minor, appointed under it, could not sell
immoveable property held by the minor as a mortgagee in possos-
sion without the previous sanction of the Court, and that tho
transfer to defendant No, 3, evidenced by Bxhibit No, 231, must
be treated as void, The Subordinate Judge has, however, treated
the transaction ag one of redemnption by defendant No. 1 of the
ortgage so'faras defendant No. 8% interest as his co-mortgagee
whas “concerned, and he bases that conclusion of his on the
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ground thab since ab the date of the transaction defendant No. 1
had become a part owner of the equity of redemption he was
entitled to redeem the whole of the property. But the question
whether the transaction was an asigniment to defendant No, 1 of
defendant No. 8’s rights as a mortgagee, or a redemption of the
latber by the former, cannot be determined simply with regard to
the rights which defendant No. 1 had at the time. The question
is not whether he had the right to redeem defendant No. &, but
whether he intended to exercise and did exercise thab right. The
answer to that must depend upon the eonstruction of Exhibit 231
and the surrounding eircumstances. By Exhibit 231 the admin-
istrators purported to s¢fl to defendant No.1 the right and
interest of defendant No. 8 in the deed of mortgage and in the
property. Defendant No. 1is desecribed in the deed as a joint
mortgagee who by the sale to him was to stand in the place of
the vendors “as regards ownership of the document, &c.” There
is no reference whatever in the deed to the share acquired by
defendant 1 in the equity of redemption. We must, therefore,
hold that the transaction evidenced by Exhibit 281 was a sale
and nob one of redemption.

This conclusion venders it unneeessary for us to consider the
other point urged before us in defendant No. 3’s appeal, viz,
that the sale under #xhibit 231 was vitiated by the fact thab
defendant 1 held at its date a tiduciary relation towards defendant
No, 3. , ’

The next point is that arising on the appeal of defendant No. 1,
deceased, by his heirs, That point is that the Subordinate Judge
has wrongly rejected their claim to bring into the mortgage
account sums which they allege were spent by defendant No. 1
for the protection and preservation of the property. The ground
on which the Subordinate Judge has declined to allow the sums
is that defendants Nos. 1 and 2 made no such claim in their
written statements and did not file a detailed statement of the
items on this head “ to enable the plaintiff’ and his co-sharers to
give a proper reply to the same,” though more than once they
had been directed to file such statement. Section 92 of the
Transter of Property Act provides that where an aecount of
what is due on a mortgage has to be taken in a redemption suit
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“ tlie Court shall pass a decree ordering that an account be taken
of what will be due to the defendant for the mortgage mongy
and for his costs of the suit (if suy) awarded to him,” The
Court had the power to order an account to be taken in the
present ease if the clreumstances showed that an account Was
neeessary. The Bubordinate Judge ought to have allowed
defendants 1 and % to prove facts entitling them to credit in the
mortgage accounb for sums alleged to have been spent for the
protection or preservation of their property and defending their
title as mortgagees, Their substantinl allegation was that
obstructions had been caused by the original morbgagor, Han-
montrao, and by others ab his instigation to the peaceable
enjoyment of the mortgaged properties aad that Antaji, defendant
Na. 1, had to speud lavge swms for the removal of those
obstructions,  The Subordinate Judge has in another eonneetion
allowed defendants 1 and 2 to give evidence on the question of
thuse obstroetions and theiv rcwoval and he has found them
proved. That finding has not hecn contested before us on the
merits by any of the respondents in this appeal, and on the
evidence wo think it is corvect. The only question that was
axgued as agninst that finding was that defendants 1 and 2 as
mortgagees had no right to hold the nortgaged property
chargeable with expenses incwrred hy defendant 1 in defending
hig title as o mortgagee as aoainst Hanmantrao, the original
mortgagor, who had lost his vight to the property at the date of
the obstruetions raised by him.  Under seetion 72 of the Trauster
of Droperty -Act a mortgagee in possession is entitled to add, in
the absence of a conbract to the conbrary, swns spent by him for
wmaking bis own title thereto good againgt the mortgagor.,  Upon
the findtng of the Subordinate Jndge it follows that defendant
No. 1 spent certain swms in defending his title against the

original mortgagor, Hanmantrao,  The mere fact that defendant

No. 1 did not give details of the sws cither in the course of the
trial or in his written statement i not sutficient to deprive him

~of his right, secing that those details ean be gone into after the

denaption deeree providing for an account has been passed.  In

B parts Oarry In re Hofmuna® it was said 1—% A mortgagee

W (1879) 11 Ch, D. 62 at p. 66,
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is entitled to deduet from the value of his security that which is
in the nature of salvage money, his reasonable expenses of
defending his title,” In that case Cotton, I, J,, said—“A
mortgagee has a right to assume his mortgagor’s representation
of his title to be true and to take any reasonable proceedings for
defending his title and asserting the validity of his security.”®
We think that defendants 1 and 2 are therefore entitled to bring
info the mortgage account the sums which they may prove® were
reasonably spent in defending their title and asserting- the
validity of the mortgage. An account must be taken of those
sumws in the execution proceedings.

There is a further claim which is urged before us by the
learned counsel for defendants 1 and 2 and it arises out of our
finding that the assignment under Bxhibit 281 of defendant
No. #’s rights as a co-mortgagee to defendant No. 1 by the admin-
istrators of the property of defendant No. 3, appointed under
Act XX of 1864, is void. Itis contended that under those cir-
cumstances the amount of Rs, 5,475 paid by defendant No. 1 to
defendant No. 3 as congideration for the assignment should be
brought into the account which will have to be taken in adjust-
ing the mutual rights and liabilities of the parties arising out of
the mortgage now in dispute, On the other hand, Mr. Donald,
counsel for defendant No. 3, argues that defendant No. 1 is not
entitled to recover back the sum of Rs. 5,475, and he rclies on
the recent ruling of the Privy Council in Mokors Bibee v. Dhar-
modas Ghose® where it has been held that a contract by a minor,
such' as a mortgage, is void and that a money-lender who has
advanced money to a minor on the security of the mortgage
is not entitled to repayment of the money on a deeree being
made declaring the mortgage invalid.

If the facts of the case with which we have to deal were simply
these, that defendant No. %5 administrators had, during his
minority, sold his rights as mortgagee in the properties in dispute,
to defendant No. 1 for Rs. 5,475, without the sanction of the
Court as required by Act XX of 1864 and that the administrators
had received the money from defendant No. 1 for defendant No, 8,

(1) (1879) 11 Ch. D. 62 at p. 67.
(2 (1908) 80 Cal,, B39 ; 5 Bom. L. R., 421,
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the principle of the ruling just cited would have applied, that
principle being that “ A Court of Equity cannot say that it is
equitable to compel a person to pay any moneys in respect of g
transaction which as against that person the Legislature has
declared to be void.” Bub the decision in question of the Privy
Council is also an authority for the proposition that the cireums
stanees of a particular case may be such that, having regard to
section 41 of the Specific Relief Act, the (fourt wmay, on adjudg-
ing the cancellation of an instrument, require the party to whom
such relief is granted to make any compensation to the other which
justice may require. Upon the facts of the case in Mokoree Biles
v. Dharmodas GhosedV the Caleutta High Court had held that
there wore no circumstanees which required the Court to order
the return by the infant to the mortgagee of money advanced
to the former and the Privy Coumcil saw no reason for interfers
ing with the diserction so exercised. We must, therefore, in
the present case, ascertain the facts and then determine the
principle of law applicable to them,

Defendants 1 and 3 were ab first co-mortgagees who held pos-
session of the mortgaged propertics with a lability to account to
the mortgagor and further with a lability ¢nier se to account to
each other for the reats and profits reecived respectively by them,
this latter liability arising out of the faeb that defendant 1 held
possession of some and defendant 3 Lisld possession of the other
properties. In 1878 defendant 1 obtained a half share in the
equity of redemption of one of the propertics, eiz, the Indm
village of Potle, and subsequently defendant No. 3 becamo the
sole owner of the equity of redemption in the other property, vie.,
the Indm village of Keral. In this state of things, while the
parties were accountable to each other for the profits veccived by
each, the administrators of the property of defendant No. 8, who
was then a minor, sold without the sanction of the Court in 1881
his right, title and interest as a mortgagee in the mortgaged
estates to defendant No. 1. 'They sold 16 without the sanction
under the mistaken view of law that defendant No, 3 right was
moyeable property— a mistake which, the facts of the caso
vs'o,r;a;nt cour holding, was éhared in by defendant No. 1 also.

¢4] (1808) 30 Cal. 539 & Bom, L. R, 421
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Under this mistake the transaction was completed and accord-

ingly the purchase-money—Rs. 5,475—paid by defendant No. 1.

was entered in the books of defendant No. 3 in two sums—one
of Rs. 5,000 and the other of Rs. 475 —aud eredited to the aceount
of the mortgagor on the 12th April 1881 and 6th April 1881,
respectively. Now that ah account has to be taken between the
plaintiff on the one hand and defendants 1 and 8 on the other, and
between defendant 1 on the one hand and defendant 3 on the
other, this sum of Rs, 5,475, which defendant 3 had received, as
appears from his books, on the wmortgage account, would have to
be brought into the mortgage account because it forms a part of
it, and taken by itself, as the entry stands in the accounts of
“defendant No. 3, it primd facic must be referred to the mortgage
account. The only ground on which we are asked to exclude it
from the account in which it stands is that these two sums were
‘paid in respeet of a transaction which is now adjudged void, But

- though the transaction is declared void and the money cannof be
vecovered on that ground, the fact stands——a fact which was

absent in the case before the Privy Councile—that the sums have
formed part of the accounts between the parties to the morfgage.
If the assignment had been valid, the account would have closed
and, as a m.nttez of faet, it was taken as closed on that footing.
But now that the account has to be re- opened as a result of our
finding that the assignment to defendant No. 3 is void, we cannot

shut our eyes to the fact that defendant No. 8 has received.

Rs. 5,475 from defendant 1 on the mortgage account. No doubt it
was paid to defendant No. 3 for the void assignment under the
mistake of law cominon to both parties that the interest of a

mortgagee in possession is moveable property. But, as observed
in B parte James, In re Condon® “ the principle that money paid
under a mistalke of law cannot be recovered must not be pressed too
far, and there are several cases in which the Court of Chancery
has held itself not bound strietly by it.” In Regers v. Ingham,®
James, L. J., pointed out that there are cases in which the
Court of Chancery in England has not adhered strictly to the
rule that a mistake in law is not always ineapable of being reme-

(L 1874) L, B. 9 Ch, 609 at p. Gld. {3 (1876) 3 Ch, D, 351 at p. 355,
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died in that Court, and then he goes on to say: “ Relief has never
been given in the case of a simple money demand Ly one person
against another, there being between those two persons no fidu-
ciary relation whatever, and no equity to supervene by reason of the
conduet of either of the pavbies.” The facts in the case of Joforg
Biveev. Dharmuidas Fhoese® show that the restitution there claiqu
but disallowed had no other basis than that of a sinple money
demand—the person who had lent money to the minor on a mort-
oage knew the debtor was a minor, there wasno fiduciary or other
relation between tho two to give rise to anequity in favour of the
ereditor, and the ninor had dissipated the money in extravagance.
In the present case the restitution claimed is not a mere money
demand ; the partics (defendants 1 and 8) stand in a state of
accountability to each other ; and the amomnt claimed by defend-
ant 1 stands as part of the morbgage account whick defendant 3
wishes to re-open. These facts raise an equity in favour of de-

Jfendant No. 1 and call for the exercise of the diseretion vested in

the Court under section 41 of the 8pecitic Reliet Act.  The leading
case on the point is that of Dawiell v. Sineleir,® and the facts of
the present case are sufficient to hring it within the prineiple
laid down there, In Dantell v. Sineladr® it was said : |
“ Undoubtedly there are cases in the Cowrts of Cowmon law in
which it has been held that monecy paid under a mistake of law

ccannot be recovered, and ib has been further held that, under cortain

cireumstances, the giving eredit in account may be treated as so far
equivalent to payment as to prevent sums wrongly eredited being
made the subjeet of sct-off: Skyring v. Greenwood.® But in
equity the line between mistakes in law and mistakes in fact
bas not been soclearly and sharply drawn,™  In Far? Beuuchamp
v. Wina® TLord Chclmsford observes: “With regard to the
objection that the mistake (if any) was one of law, and that the
rule “ignorantia juris neminem czeusal’ applies, 1 would observe
on the peculiarity of this case that the ignorance imputable
to the party was of a matter of law arising npon the doubtful
construction of a grant, That is very dlﬂ'crent from the ignor-
amee of 2 Woll-known rule of law; and there are many cases to

‘ (1903‘ 30 Cal, 539 & Bom. L., R. 421, {9 (1828) 4 B. & C, 281,
@ (1881) ¢ Appy Cas. 181. S {4 (1873) L, R. 6. H, 1., 225 at p. 234,
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be found in which Equity, upon a mere mistake of the law,
without the admixture of other circumstances, has given relief
to a party who has dealt with his property under the influence
of such a mistake.” .

“In Cooper v. Phibbs® Lord Westbury says: “Private right
of ownership is a matter of fact : it may be also the result of matter
of law; but if parties contract under a mutual mistake asto
their relative and respective rights, the result is that that
agreement is liable to he set aside, as having proceeded upon &
common mistake?’

“In MCarthy v. Decaiz,® where a person sought to be
relieved against a renvneiation of a claim to property, made
under a mistake respecting the validity of a marriage, the Lord
Chancellor observes: “ What he has done was in ignorance of
law, possibly, of fact; but, in a case of this kind, this would be
one and the same thing.”

“In Livesey v. Livesey® an execubrix- who, under a mistake -

in the construction of a will, had overpaid an annuitant, tvas
permitted to deduct the amount overpaid from suhsequent pay-
ments. ;

~ “Undoubtedly the signature by the plaintiff of the account in
question, if it stood alone, unexplained, would afford a strong
presumption that an agreement to substitute ecompound for
gimple interest under the mortgage had been come to, and it was
for the purpose of proving the agreement which the defendant
had pleaded that the account was relied upon. Their Lordships
accept the finding of the jury that no such agreement was, in-fact,
made; indeed, there would seem to have been no consideration
for it, beeause, although the defendant did not exercise "his power
of salé as soon as he might, there is no evidence that he ever
bound himself or promised to show any forbearance or indulgence
to the plaintiff. Their Lordships further agree with the Courts
below, that both parties may be taken to have misunderstood
the offect of the mortgage-deed. This being so, there was no
intention to make a change in the rate of interest——mno such
question was discussed or considered. The accounts were drawn

@ (1867) L. R 2 H, L. 149 at p. 170. () (1851) 2 Russ. & My, 614,
3 (1827) 3 Buss, 257,
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193

1903.

Darraniyn

2,
VINATAK.



194

1208,

DATTARAM

Vmumz:

THE INDIAN LAW REPORTS, [VOL. XXVIIL

up and assented to by the parties under a common mistake as to
their respective rights and obligations. Their Lordships are
therefore of opinion that the signature of a particular account
oceurring in o series of accounts all alike drawn up in error, does
not prevent it being re-opened upon the accounts under the
mortgage being taken”® We think, therefore, that the conten-
tion of the learned counsel for defendants 2 and 3 as to Rs. 5,475
must be ‘allowed.

The questions raised by the cross-objections filed by defend-
ants 1 and 2 have not been pressed ; Mr, Branson who appeared
%or these defendants having intimated to the Court that he did
not intend to arguc them. The cross-objections, therefore, of
defendants 1 and 2 filed in appeal No, 103 of 1300 fail.

‘We now come to the point raised by the cross-objections of
defendant No. 4. It relates to the equity of redemption in the
village of Keral. The Subordinate Judge has found that the
equity of redemption in question was purchased at a court-sale by
one Naro on the 16th of November, 1871, Naro was at the .date
of the purchase a kirkdn of defendant No. 8’s father ; and when
defenda}nf No, 8’s father died, he was appointed onc of the
adminiftrators of defendant No. s estate. In August, 1881, Naro

‘gave in & rajinama under seetion 74 of the Bombay Land Reve-
‘nuie Code, relinquishing his rights in favour of defendant No. 1

Q\Qd the father of the plaintiff and defendant No, 4. 'The case of
defendant No. 4 is that by thisrelinquishment he and the plaintiff

‘became co-owners of the equity of redemption with defendant

No, L. > The Subordinate Judge has, however, overruled the claim,
holding that Naro was merely a bemami purchaser for defendant
No.3. We agree with the Subordinate Judge’s view and think
that the evidence justified his finding that Naro was a benamidar.
It was vrged before us that in any case this question should be
left open and made the subject of a separate suit, but the parties
‘having gone into the question and led evidence, we do not think
we should accede to the suggestion and prolong the litigation.

‘But 1t was urged by Mr, Bodas for defendant No. 4 tha,t even
s e

W (1881) 6 App. Oap‘ 181 at p 190.
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the plaintiff and defendant No. 4 had no notice of the lenami
title and must be taken to have purchased it houd fide for valu-
able consideration. We do not find that the plea of Bord fide
purchaser wags specially pleaded in the Court below, but, aparbfrom
that, it is not available to defendant No. 4. He is the purchaser
of an equitable title and defendant No. 3 had the légal right,
since he and defendant No. 1 were in possession of the property
as mortgagees. Even supposing that defendant No.$§ was nob
in possession, because the actual possession was with defendant
No. 1, still by his purchase of the equity of redemption belonging
to defendant 3 from Naro, who was defendant No, 3's trustee,
the father of plaintiff and defendant No. 4 could not get any
priority over defendant No, 8’s equitable title, according to the
well-known principle of law that, where equities are equal,
priority prevails and the doctrine of purchaser for value without
notice does not apply as between equitable estates. See per
Lindley, L. J., in Bailey v. Barnes®® and Skropshire Union Rail=
ways and Canal Co.v. The Queen.®

As to the Kothle village, we see no reason to dissent from the
inference of fact drawn by the Subordinate Judge on the evidence
regarding the right acquired by defendant No. 1 joiutly with
Balkrishna Agashe from Govind Narhar, the -auction-purchaser.
Nor do we see any reason to ditfer from the Subordinate Judge’s
finding as to mwahalmajlur,

The last point urged for the plaintiff and defendants 4 and 1
is that the Subordinate Judge should have allowed them to
redeern the whole of the property and left defendants 1 and 3 to

sue separately for their shares as owners of part of the equity of

redemption.  The Subordinate Judge has given cogent reasons
for his finding on this point in which we agree.

For these reasouns we vary the decree of the First Class Subora
dinate Judge and direct—

1. Let an account be taken of what is due on the mortgage
- dated 22nd July, 1870 (Exhibit 280), to the mortgagees, defend-
ants 1 and 8, at the date of this decree. The mortgagees shall be
credited with the principal amountRs.12,000, together with interest
at 9 per cent., the expenses properly incurred by defendant for the

() (1894) 1 Ch, 25, ® (1875) L. R. 7 H. L. 498,
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protectionand preservation of themortgaged property with interest
at 9 per cent. and they shall be debited with the net income of
the mortgaged property which they may have received after
deducting the malkalmajkur expenses. The account “is to be
made with ¢ annual rests’ as directed by the mortgage-deed,
and the balance due at the date of this decree is to be
thus ascertained. The amount thus found due should be
apportfoned on the two mortgaged villages, Potale and Keral,
according to their market values The plaintift and defendants
4 and 5 or their heirs, jointly or any one or more of them, shall
pay into Court a moiety of the sum falling due on the village of
Potale within six months from the ascertainment of the amount
and take possession of a moiety of that village from defendant
Y’s representative defendant 2, and defendant 8, or from either of
them. Should the plaintiff or defendants 4 and 5 fail to pay
into Court the sum which they are thus ordered to pay within the
specified six months, liberty to apply.

"9, Let an account be taken of what is due under or by
virtue of the mortgage aforesaid to defendant 1 or his repre-
sentative defendant2at the datcof this deeree. He is to be credited
with Rs. 4,000, his portion of the principal mortgage amount, to-
gether with the expenses which he may have properly incarred
for the protection and preservation of the mortgaged property,
and Rs. 5,475, which he has paid to defendant 3. He is to be
debited with the net income of the mortgaged property which he

‘may have received for his share when the property was in the

joint possession of defendants 1 and 3, or which he may have
received while the property was in his exclusive possession,
Interest to be charged on each item at 9 per cent. and annual
rests should be taken. The balance represents the amount due
to him on the mortgaged property.

3. Let a similar account be taken of what is due to defend-
ant 3 on the mortgage aforesaid at the date of this deeree, Heisto
be eredited with Rs. 8,000 for his portion of the principal mort.
‘gage amount and debited with the net income of the mortgaged
] ~which he may have received and also with Rs. 5,475,
‘he.got from defendant 1, The account should be taken
with snnuial rests, « Interest at 9 per cent. to be charged on each
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item. The balance represents the amount due to him on the
mortgaged property. -

4. 1If the balance mentloned in para, 2 of this decree excceds
the proportionate debt due on a moiety of Potle village as referrved
to in para. 1 of this decree, defendant 1 shall be entitled to retain
his moiety of Potle village as freed from the mortgage claim, and
he will be entitled, subjeet to the direction of the Court, to
realise the excess amount due to him from defendant 3, first
‘proceeding against the remaining moiety of Potle or the sum
which the plaintiff and defendants 4 and 5 may pay into Court
asdirected in para 1 of this decree and, secondly, against Keral if
defendant 8’s liability in respect of the proportionate debt due on
Keral to defendant 1 exceeds the afnount due to him, 4. e., defend-
ant 3, as referred to in para. 3 of this decree, but not otherwise,
1f the proportionate debt due on a moiety of Potle village as
‘referred to in para. 1 of this decree exceeds the balance mentioned
in para. 2 as due to defendant 1, then the defondant 1 or his
representative defendant 2 shall redeem his moiety of Potle on
payment-of that excess amount to defendant 8 within six months
from the expiration of the six months allowed to plaintiff a.nd
defendants 4 and 5. Liberty to apply.

5. If the balance mentioned in para. 8 of this decres exceeds
the proportionate debt due on Keral village as referred to in
‘para. 1 of this decree, defendant 3 shall be entitled t3 get posses-

sion of that village free of any payment and he will be entitled-

to realise the excess amount due to him from defendant 1 by
proceeding, subject to the direction of the Court, first against

the moiety of Potle owned by plaintiff and, defendants 4 and &, or”

the amount to be paid by them, and secondly, against the moiety
of Potle owned by defendant 1if defendant 1’s liability in respect

of the proportionate debt due on that moiety exceeds the amount-

due to him as referred to in para. 2 of this decree, but not other-
wise. If the proportionate debt due on Keral exceeds the halance
mentioned in para. 8 as due to defendant 3, then defendant 3 shall
redeem Keral on payment of that excess amount to defendant 1
or his representative defendant 1 within six months from the
expiration of the six months allowed to plaintiff and defendants
4 and 5, with liberty to apply.
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6. The amount due on a moiety of Potle if paid by plaintiff
and defendants 4 and 5, ag directed in para, 1 of this decree,
should be kept in Coutt and appropriated as aforesaid in the
accounts hereby ordered to be taken between defendant 1 or his
representative defendant 2 and defendant 3.  Parties to be'at
liberty to apply-.

7. Tach party to bear his own costs of these appeals and -
the costs of the suit.

Decree varied.

APPELLATE CIVIL.

Before My, Jmtice Chandavariar ond My, Justice Aston,
SAYADKHAN PYARKHAN (Prainmizrr)e. B, 8, DAVIES (DEreNDANT).*

Civil Procedure Code (Aot XIV of 1882), section 268 Decrec— Fnecution—
8alary of Ruilway servant—Dishursing officer outside the jurisdiction of
the Court—Prolibitory order —dJurisdiction.

The judgment-debtor, a railway servant, resided within the loeal limits of
the jurisdiction of the Small Cause Court ab Bhusdval, which passed the decree.

"The dishursing officer of the Railway Company resided at Bombay, outside its

jurisdiction ; but the salary was every month paid to the judgment-debtor at
Bhausdval by the disbursing officer, through his subordinate. The Courb at
Bhusval issuad to the disbursing officer a prohibitory order, under section 268
of the Civil Procedure C‘ocle (Act XIV of 1882), against the salary of the
judgment-debtor.

* Held, that the Court at Bhusdval had no jurisdiotion to attach the salary of
the judgment-debtor by a prohlbxtory order issusd to the disbursing officer
under seotion 268 of the Civil Prosedure Code (At XIV of 1882),

Abdul Gafur v W. J. Albyn () followed.

Tms was a reference made by V. N, Rahurkar, Suboxdnmte
Judge of Bhusdval, exercising the powers of a Small Cause
Court Judge, under section 617 of the Code of Civil Procedure -
(Act XIV of 1882). ‘
- The facts giving rise to the reference, and the opinion of the

8 bordmate -Judge on the question referred, appear from hxs

ment: which was as follows

* Gml Referonce No. 10 of 1903,
o (1&3) 30 Cal, 713,



