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APPELLATE CIVIL.

Before Mr. Justice Aston and Ay, Justice Jucob.

HASSANBHATL varap BUDHANBHAT (or1iNst DrveENpANT ), APPEL-
TaxT, ». UMAJT By HIRAJT avp CHIMNAJT mix MANATI (oRTaINAL
Pratverrr axp Derexpant 1), REsroNDuNTe.*

Transfer of Properéy Act (IV of 1882), sections 75, 85, 86, 91—Prion mort-
gagee—~Subsequent mortgagee—=Rights to redeem intor se~Foreclosure decree.

1n 1850 ¢ and his brothers mortgaged certain lands with possession to H.
Subszequently, on the 25th May, 1807, C alone mortgaged the same lands to
1. Shortly after this C and his brothers brought a redemption suit against H
ond U was not made o parky to it. In that suit the usual redemption
decrce was passed; butas C and his brothers failed to redesm within the time
allowed, the order fur foreclosure was made absolute in favour of . U {hen
brought a suit against C to recover his morigage debt by sale of the mort-
gaged property; to this sult H was joined as the person in possession, The
lower Court allowed U fo redeom the property from X (defendant 2) on
payment of the monay dus fo him (defendant 2) under the foreclosure
decree :

Held, veversing the decree, that I, the prior mortgagee, had a right to
recloem superior to that of U, the subsequent mortgagee.

SrconD appeal from the deeision of F. C. O. Beaman, District
Judge of Poona, confirming the decree passed by K. R. Jalihal,
Suberdinate Judge ab Khed, A

Chimnaji (defendant 1) and his blothew mortgaged with
possession the lands in dispube to Hassanbhai (defendant 2) in

859 for Rs. 360. -

Subsequently, on the 26th May, 1897, Chimnaji alone mort-
gaged the lands to Umaji (plaintiff) for Rs. 100.

Shortly atter this, <, e, on 2nd June, 1897, Chimnaji and his

brothers brought a redemption suit (Suit No. 155 of 1897)
against Hassanbhal, To this snit Umaji was not made a party.
On the 29th March, 1898, a redewption decrec was passed,
ordering Chimnaji and his brothers to pay Rs. 300 to Hassanbhai
within seven months, and in default to be for ever foreclosed.
Chimnaji and his brothers failed to pay the sum within the time
allowed ; and on the 17th February, 1899, the foreclosure order
“was made absolute in favour of Hassanbhai.
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On the 14th June, 1899, Umaji sued Chimnaji and Hassanbhai
to recover his Rs, 100 and interest by sale of the mortgaged
property, and the deficiency, if any, from dofendant 1 personally,

Defendant 1 admitted exceution of the mortgage to plaintiff
and prayed for an instalment decree.

Defendant 2 contended that he was originally a mortgagee,-
bub that under the decree in suit 166 of 1897 he had become full
owner and was in possession of the lands as such.

The Subordinate Judge ordered that “plaintiff do redeem and
recover possession of the property in suib from defendants 1
aud 2 by payment of Rs. 300 to defendant 2.7 The grounds of
this order were expressed as follows ;-

 Pluintiff, a mortgagee at date of old Suit No. 150 of 1897, was not made a
party to it Ly defendant 2 and so Paintifl hasa right of redemption, being a
subsequont mortgngee. Duofendant 2 hag Lecome full owner against defendant 1
enly and not against plaintiff who was not a party. FPlaintiff is willing to
redecm by payment of Rs, 300, amount of tho {oreelosure decres. Dofendant 2
objeets to this redemption, lub pln.intiﬁ having o right of redemption he is .
allowed to redeom.”

On appeal, this deerce was confirmed by the District Judge.

Defendant 2 appealed to the High Court.

B. N.-Bhajekar for the appellant (defendant 2) ~~Chimnaji,
when he brought Suit No. 156 of 1897, was fully aware of the
second mortgage, and he ought to have made Uwmaji a party to
that suit as he was required to do under section 85 of the Transfer
of Property Act (IV of 1882). Hassanbhai was not bound to
make Umaji a party in that suit, as he was not aware of the
mortgage in favour of Umaji. We concede that the puisnc
mortgagee has generally the vight to redeem and the right $o sell
(Deébendra Narain Roy v. Ramtaran Banerjoe D), but we eontend
thab these rights are subject to the rights of the first mortgagee.
In Suit 156 of 1897 Chimnaji failed to redeem within the time
allowed : and on &pphoatlon of Ilassanbhai the Court passed a
foreclosure order in his favour. Hassanbhoi thenceforth became

-the owner of the property in suit and his old mortgage rights

merged into the right of ownership that he thus acquired. The
ease of Perumal v, Kaveri® ig in our favour, and the remarks of
‘Muttusami Iyyar, J., scem conclusive. In the case of Magandal v.

() (1203) 30 Cal. 509, | ® (1892) 16 Mad. 121,
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Shakra® Farran, C. J., held that in a forcclosure suit the vights
of mortgagor and mortgagee pass to the purchaser; and we are
in this case in the position of such purchaser. Again, the Privy
Council case of Umes Chunder ~. Zalwr Fafima™® is in our
favour. It settles the question in the present case, and Hassan-
bhai, who has become owner and is willing to pay off Umaji, is
not liable to pay the money due to Umaji on the second mort-
gage., Murther, the case of Radhalai v. Skamrav® supports our
contention: and the case of Mohan v. Togu ™ is really not opposed
to Radiabai v. Shamrao,® for it will be found in the statement
of the facts of the ease that the fivst mortgagee was in that
case unwilling to pay off the sccond mortgagee. The case of
Mohan v, Togul® was followed in Desar Lallublai Jethabhai v.
Aundas Kuberdas,” Dbut it does not eliminate the point of the
unwillingness of the first mortgagee to pay off the second mort-
gagee. If any other view is taken then the case of Mohan v. Togu®
seems directly in conflict with the earlicr case of Radhabai v.
Shamrao® The judgment in Moken v. Zogu cited [Wasudew
Balaji v. Narayan Krishna® and Mauswkh Pitambar v. Tar-
bhovan Parshotum.  These cases as reported in the Printed
Judgments do not contain statements of faets; bub a veference
to the paper books in both of them makes it clear that the
first mortgagees in either case was uuwilling. to pay off the
amount of the second mortgage and it was thereforc that the
redemption by second mortgagee was ordered. Section 75 of the
Transier of Property Act {IV of 1%82) does not come in our
way, as it relates to the rights of mortgagees inder se. In the
present case Hassanbhai has ceased to be a mortgagee and has
become an owner. The case of Staid Adbdulla Seiba v. Iaji
Abdulla® decides thab a purchaser in a foreclosure suit buys the
interest of the mortgagor as it existed at the date of mortgage
and not as it existed at the date of sale. The case of Damodar

(1) (1897) 22 Bom, 945, () (1895) 20 Dom. 390
(2) (1890) 18 Cal. 154. (6 (1882) P, J. 21,
() (1881) 8 Bow, 168. (7} (1882} P. J. 213,

- {8 (1885) 10 Bom. 224, () {1880) 5 Bom, &,
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Develand v. Naro Makadev® i not in point, as it does not state
which of the mortgagees was entitled to redeem infer se. The
question, as to who, as between the Court-purchaser under the
prior mortgage decree and a second mortgagee, is entitled to pay
off the other, was not settled. In that ease the puarchaser by
pulling down the house in suit had practically refused to
recoghnize the second mortgagee’s claim for money. The cases of
Naran Purshotom v. Dolatram Virchand® and Shiviam v. Genu®
are silent on the point raised in this suit, The head-note of
Sankana Kalana v. Virwpakshapa Ganeshapa™ . is rather mis-
leading ; and the casc has been dissented from in Peramal v.
Kavert®

Our next contention is that Umaji in this suit originally sued
only for the recovery of his mortgage debt by sale of the
property mortgaged. He did not seck to redeem Hassanbhai,
the prior mortgagec. The Court of first instance suggested that
course to him ; and even then all that Umaji did was to state
through his pleader that if the Court allowed him to redeem the
prior mortgagee he was willing to do so. The plaint was not
amended and no alternative prayer was made at any time. And
although the Court ordered Uimaji to redeem by paying Rs. 866
to Hassanbhai, in spite of his original claim for Rs. 146, he has
as yeb paid no additional Court-fees over the increased amount.
Hence, in any view of the case, Umaji is precluded from claiming
redemption from Hassanbhai, who is himself willing to redeem
Umaji.

G. 8. Mulgaonkar, for respondent No. 1 (plaintiff) :—The first
point we have to meet is whether the order of redemption made
by the Courts below is right when our suit related only to the
recovery of the mortgage amount by sale of the mortgaged pro-
perty. Section 53 of the Civil Procedure Code (Act XIV of
1882) applies to cases of inconsistent causes of actiom. In thig
case the cause of action is one; the remedies are different. An

- alteration in relief does not alter the character of the suit: Kashi-

nath Das v. Sadashiv Patnaik, Parshotam v. Rumal,? Ibra-

(1) (1881) 6 Bowm, 11. (5 (1883) 7 Bom. 146,
(). 1882) 6 Bom. 538 () (1802) 16 Mad. 121.
(3) (1882) 6 Bom. 515, . (). (1893) 20 Cal. 805,

(M (1595) 20 Bom. 196,
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- htmblat v. Fletcher,V) Damodar v, Naro Mehades.® The puisne
mortgagee has two remedies open to him: (1) sale and (2) ve-
demption, He can claim the one or the other in the same suit
in the alternative: Delrendra Narain v. Ramtaran Banerjee,®
Umes Chundar v, Zakur Fatima,® and Damodar v, Naro Mahaderd,
That it was not necessary to amend the plaint is shown by
the above Bombay cases. The lower Courts have exercised their
discretion and the High Court cannot in second appeal interfere
with it.

The second point raised by the appellant is as to who, as
between the prior and puisne mortgagee, has the superior right of
redeeming the other. We submit that a long course of decisions
of all the High Courts affirm the right of the puisne mortgagee to
redeem the prior mortgagee who has foreclosed his mortgage in a
suit to which the puisne mortgagee was not a party. Desas
Lallubhai v, Mundas® distinetly lays down the principle. See also
Baldeo Singh v. Jaggw Ram,® Alla Bakksh v. Madho Ram,®
Wasudeor Balaji v. Narayan Krishna,® Mansulh Pitambar v.
Parbhovan Parshottam.’ These cases lay down that, as between
prior and puisne mortgagees, ib is the puisne mortgagee’s right
to redeem the prior one. It will be denying that right if the
prior mortgagee is allowed to redeem him. Section 75 of the
Transfer of Property Act (IV of 1882) lays down the same rule,
See Snell’s Principles of Fquity, pp. 336-337; Ghose on Mortgage,
pp. 298, 209 (3rd Edn.)., We redeem up and foreclose down.
It was no faulb of ours that we were not parties to the fore~
closure suit: and the order in that suit is not binding on us,
If no such suit bad been brought, and if there had been no
foreclosure decree, we would, under section 75 of the Transfer
of Property Act (IV of 1882), have the xight to rvedeem. Why
then should that suit affect our rights ¢ The prior mortgagee is,
in spite of the foreclosure order, so far as wec are concerned,
still a mortgagee. The mortgagor’s equity of redemption against

() (1896) 21 Bom. 827. () (1595) 20 Bow. 890,
{2) (1881) 6 Bom. 11, () (1900) 23 Al 1.

(3) (1903) 80 Cal. 599. () {1900) 23 AlL 22.
(% (1889) 18 Cal, 164 5) (1882) P. J. p. 2L,

) (1882) P. J. p. 213,
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the prior mortgagee may have been extinguished: but o
far as our mortgage is concerned the mortgagor has still the
right to redeem us, though he may have lost his right to redeem
the prior mortgagee. Bub if we redeemoed the prior mortgagee
then the right of redeecming the prior mortgage in our hands
would revive in favour of the mortgagor: see Ghose on Mort-
gage, pp. 741, 742 (8vd Edn). Thecaso of Magantal v. Shakva
Girdhar® is in our favour, as showing that defendant No. 8,
who stood in the shoes of the puisne mortgagee, was allowed to
redeem the prior mortgagee. The casc of Perumal v. Laveri® is
not followed by the later Madvas cases. Besides, the learned
Judges in'that case have relied upon dyyrvayyar v. Rahimansa'®
to show that each case depends upon its own peculiar facts, In
Radhabai v. Shamrev® the prior mortgagee was no doubt given
an opporbunity to redeem the puisne mortgagee, bub that was
under the peculiar cireunstances of the case, as pointed out in
Dadoba v. Damodar.®  The case of Rudhebai v. Shamrav® is
distinguished in Baldeo Singh v. Jaggu Ram.@ The decision in
Serkata v, Virupalshape Ganecshape™ says nothing about the
prior morbgagee’s option to redecm the puisne mortgagee.  In
Shivram v. Genag® the puisne mortgagee was held entitled to
redecm the prior mortgagee. The case of Umes Chunder v, Zahwr
Fatimae®™ is not against us. It affivms the rule that we have the
right to redeem the prior mortgagee. Wo doubt the prior
mortgagee is allowed to redeem the puisne mortgagee; but that
is not allowed him gud prior mortgagee, since the propertics are
not identical. The positions of the partics became changed.
The prior mortgagee was allowed the right to redeem in the
eapacity of a puisne morbtgagee with -respect to the sccond
redemption. The decisions of the lower Courts are, therefore,
on principle and authority, correct.

AsgroN, J.:~The facts in this cage ave simple, One Chimnaji

" and his three brothers mortgaged the plaint land with possession

() (1897) 22 Bomn, 945, (% (1891) 16 Bom, 486 at p. 491,
@) (1892) 16 Mad. 121, @ (1900) 23 ALl 1,

8) . (1890) 14 Mad, 170, ¢7) (1888) 7. Bom. 140,

4 (1881)-8 Bomi. 168. 8) (1882) 6 Bom, 515,

() (1890) 18 Cal. 164
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to Hasan for Rs, 300. After that Chimnaji alone mortgaged the
same properby, of which he had hecome sole owner, to Umaji for
Rs. 109,

Still later Chimnaji and his three brothers brought a redemp-
tion suit against Hasan to redeem the prior mortgage without
joining the subsequent mortgagee, Umaji. A decree was passed
ordering the morvtgagors to pay Es. 300 to Hasan within seven
months or to be for over foreclosed. The mortgagors failed Yo pay,
and Hasan, the prior mortgagee, who was and isin possession,
obtained an order absolute for foreclosure.

Then Umaji, the subsequent mortgagee, brought this suit-

against Chimnaji, defendant 1, as his mortgagor, and against
Easan, defendant 2, as a person sald to have some interest in
the plaint land. The relief sought in the plaint was to recover
Rs. 147-13-0 as principal and intcrest to date of suit and costs
and future interest by sale of the mortgaged property and the
deficiency, if any, from Chimnaji, defendant 1, personally.. The
Subordinate Judge held that Umaji as a subsequent mortgageo
was entitled to redeem Hasan who, he held, occupied the position
merely of prior mortgagee towards Umaji, because Umaji was not
a party to the suit in which the prior mortgage hecame foreclosed.
He treated the suit to vecover by sale of the mortgaged property
the debb, Rs. 147-13-0, due under the subsequent mortoage as if it
were a suit to redeem the prior mortgage and decrecd as follows:
“ Plaintiff to redeem and recover possession of the property in
suit from defendants 1 and 2 Ly payment of Bs.800 to defend-
“ant 2 within two years from this date, and on failure to do so
plamtlﬁ do stand barred of all right to redeem. Each party to
bear his own costs.” :

Iasan appealed against this deeree, and in his grounds of
appeal raised the contentions that he had become absolute owner
in virtue of the previous foreclosure decree absolute, that as
he was ready to pay Rs. 147-13-0 to plaintiff a decree should
have been made accordingly, and that it wus an error to award
relief beyond the terms of the plaintiff’s prayer which was
that Rs, 147-18-0 should be awarded by sale of the mortgaged
property or from defendant 1 personally.

The District Judge, holding that plaintiff has a right to treat
his suit as against Hasan, defendant 2, as though it were a suit

159

1903.

Hagzaxnuiz

T
Unas,




160

1908,

HASSANBHAL
Ye
Unagr.

THHE INDIAN LAW REPORTS., [VOL, XXVIII,

for vedemption, because plaintiff was not a party to the suit
which the morbgagors brought to redeem the prior mortgage to
Hasan, confirmed the decree without discussing the question
whether the suit brought to recover the money due on the
subsequent mortgage by sale of the mortgage property ought to
have been treated as a suit to redeem the pricy mortgagee, Hasan,
and nerely to redeem Hasan. '

Hasan brings this second appeal, 1epeat1no the contentiong

already mentioned.

The first point for decision is whether it was wrong to treat
this suit of Umaji, plaintiff and present respondent No, 1, as one
brought to redeem Hasan. Hasan’s plea in defence to this suit
was from the outset that he had, in virtue of the decree absolute
for foreclosure in the Suit No. 155 ol 1897 brought by the
mortgagors against himself for redemption, become full owner
and was in possession, The issues upon which the parties went
to trial were (1) has defendant 2 (2. e., Hasan) become full owner
of the land in suit as against plaintiff as alleged by him?
(2) what velief, if any,is plaintiff entitled to against defendant 1
and against defendant 2 ?

There is thus no room for contending that the decrec contra~

venes the general rule that “relief not founded on the pleadings
should not be granted:” see the Privy Council decision in s

‘Mahant Gevindrao v. Sita Ram Kesho M It is contended, however,

for Hasan, appellant, that what the lower Courts have done
amounts practically to allowing the suit to be converted into a
snit of another and inconsistent character which is forbidden by

section 53 of the Civil Procedure Code (Act XIV of 1882),

Looking to the substance and not to the form of the suit,
the plaintiff was clearly seeking rclici on the basis of the right
of a.mortgagee. When the pleadings were compiete it appeared
that his mortgage was subsequent in date to that which Iasan
had taken of the same lands and had forcclosed, The contest
thus became one between, on the one hand, a prior mortgagee
in possession who had obtained a decrce absolute for foreclosure

- and, on' the other hand, a subsequent mortgagee who had not

() (1898), 21 AlL, 53 1. 60,
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been made a pavty to the redemption suit in which that final
decrec for foreclosure was made,
The issues were framed in such terms as to afford full

opportunity of bringing forward appropriate evidence, and the -

parbies had by the pleadings heen made fully alive to the
uestions that had to be argued.  These essentials, pointed out in
Seyad Mulammad v, Falteh Wuhammag®, therefore, are nob want-
ing. The relief deerecd was appropriate in a degrec to the decision
arrived at nader thess issuss, Whether all the cquities covered
by those issucs were sufficiently provided for in the decree is
another matter altogether. There was, in my opinion, no greatex
inconsistency in the character of the suit as disclosed in the
plaint and as treated in the issues framed than exists between a
suit for ejecbinent and a suit for redemption where a relation of
morbgagor and morbgagee is established.

It would Ve difficult after the decrce passed by the Privy
Couneil in Nélukant v. Sures Chuader® to hold that the Court
cannob in its discretion pass a decree for redemption in a case in
which the plaintiffs have sued in ejectinent. Per Sargent, C. J.,
in Parshotam Bhaishunkar v. Rumal Zunjar {

In Kashirnath Dasv. Sadashiv Patnaik,™ decided by the Calcutta
High Court it was remarked :—“The law prohibits any such
amendment as would change the fundamental character of the
suit ; for example, a plaint cannot be so amended as to convert a
claim based upon contract into an action on tort. Bub an
alteration in the velief does not alter the chavacter of a suit”’

It appears to me, therefore, that the contention that the lower
Courts had no diseretion to decree redemption of Hasan instead
of the relief prayed in the plaint, must fail,

The next and main point for decision is whether, looking to
the equities on hoth sides, Hasan, the prior mortgagee, who had
already obtained a final decree for foreclosure against - the
mortgagors and was in possession, ought to have been given an
opportunity to redeem Umaji, the subsequent mortgagee.

‘When a mortgagor executes a second mortgage he charges his

cquity of redemption to the extent of that subsequent mortgage :

Q) (1894) 22 1. A, 4; 22 Cal. 324, 3) {1895) 20 Bom, 196,
(2) (1885) 12 I, A, 171, (4) (1893) 20 Cal, 805 ab p., 808,
B 16182
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Damodar v. Navo,® Radhalbai v, Shamrao.” The puisne mortgagee
is, under section 75 of the Transfer of Property Act (IV of 1882)
as well as a long course of decisions of this Court (Desei Lallubhai
v. Mundes® and the cases there cited), entitled to redeem a prior
mortgagee, and must be joined to a redemption suit, section 85
of the Transfer of Property Act, because a puisne mortgagee
represents the equity of redemption to the extent of his own
mortgage and as such is entitled to have an opportunity to redesm
the prior movtgage and eannot be deprived of that right by
proceedings to whieh he was not a party : Damodar v. Naro,.(V

It a mortgagee « puts the Court in motion to sell, he is held to
be estopped from denying that his interest as mortgagee bas
passed under the sale of the right, title and interest of the mort-
gagor or his heirs to the purchaser : 7 per Westlopp, C.Jd.,in
Shaik Abdulla Satba v. Haji Abdullat

When such a sale has been cffected under a decree obtained
by a mortgagee it is usually said that “the right, title and
intorest of the mortgagor as it stood when he was maling the
mortgage (and not merely as ib stood ab the time of the Court-
sale) is what passes under the certificate of sale to the purchaser : ”/
ibid at page 13, Kasandas Laldas et al v. Pranjivan Ashavam,®
8. B. Shringarpure v. 8. B. Pethe® and Eayji Narayan v. Krishnaji
Lakshman,® and that the purchaser at a sale in exeeution of a
decree on a mortgage acquirves the estate of the mortgagor as it
existed when he executed the mortgage (Dadoba Adrjungi v. Dama=
dar Raghunath®) free from all subsequent incumbrances subject
only to the right of a puisne mortgagee to redeem him if he so
desive : Desai Lallubhai *Jethabhai v. Mundas Kuberdas® Also
where the decree is for foreclosure, not for sale, the prior mortgagee
who forecloses the mortgagor is liable to be redecmed by any

puisne mortgagee who might have been but was not made a party
to his suit: Sendane v. Virupakshapa,®

{1 (1881) 6 Bom. 11, ® (1870) 7 Bom. X ¢\ R, As C. J, 146,

) (1881) 8 Bom. 168, ©) (1878) 2 Bom. 662, .
® (1895) 20 Bom, 390, () (1874) 11 Bom. H, O, B, 139,
4 (1880) 6 Bom, 8 at p. 18, ® (1891) 16 Bom, 486,

6V (1883) 7 B m, 146,
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It follows from the authorities already cited that when the
equity of redemption vested in the mortgagor has become charged
by a subsequent morbgage before the suit on which foreclosure is
decreed the estate acquired by the prior mortgagee who forecloses
behind the back of the puisne mortgagee is subject to that charge
on the equity of redemption so long as the subsequent mortgage
remains unredeemed. The charge is limited to the extent of the
subsequent mortgage and the right to redeem which that c.harge
on the equity of redemption gives to the puisne mortgagee is not
defeated by proceedings to which the puisne mortgagee is not
made a party. But it does not follow that the mortgagor’s
interest in the equity of redemption cannot be acquired by the
prior mortgagee in proceedings to which the puisne mortgagee
is not a party as effectively as it could be acquired by, say, a
purchase for valuable consideration. No principle of law or
equity has been advanced to show why a prior mortgagee
who forecloses behind the back of a puisne mortgagee should be
treated as less entitled to redeem the puisne mortgage than a
prior mortgagee who becomes owner by purchase of his mort-
gagor’s intercst in _the equity of redemption, in other words, the
equity of redemption burdened with the charge created by the
puisne mortgage to the extent of the subsequent mortgage.

The mortgagor’s inberest in the equity of redemption was
fully represented in the Suit 156 of 1897, and if Hasan in virtue
of bis acquisition of that interest is entitled to redesm the puisne
mortgagee Umaji and entitled to exercise that right whether in
preference to, or subsequent to the exercise of, the right of a
puisne motteagee to redeem him when viewed merely as a prior
mortgagee, then, upon such redemption by Hasan taking place,
- the second mortgage to Umaji would become extinguished and
with such extinction would disappear any right to redeem which
Umaji might otherwise be able to set up as vesting in him under
section 75 or section 91 of the Transfer of Property Act so long
as his mortgage may subsisb. |

It must be borne in mind that the equity of redemption vested
in the mortgagor or his representatives or assignees is an absolute
indefeasible right which cannot be resisted by a morigagee,
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for the mortgagor ig “absolute owner,”@} the interest in the
cquity of redomption acquired by a puisne mortgagee is pary of
his title as a puisne mortgagec and is subjech therefore to the
infirmities of a mortgagee’s title, one of which is the liability to
be redeemed.

Mr. Mulgaonkar’s argument amounted to this, that as his client
was not made a party to the redemption Suit 156 of 1897 he is
entitled to ignore the order absolute passed in thab suib fore-
closing the mortgage to Hasan : that hisclient Umaji as a puisne
mortgagee is entitled to redeem IMasan, the prior morbgagee, and,
if Umaji himself is liable to be redecmed, that can be done only
by the mortgagor Chimnaji whose interest in the equity of
redemption has not according to the argument passed to Hasan
because Umaji was not a party to the redemption suit in which
Hasan’s mortgagors were foreclosed, Mr. Mulgaonkar did not
contend that the right of the mortgagor to redeem is not para=
mount if still subsisting.

There appears to me to be some unreality aboutb this argument,
seeing that the morbgagor Chimnaji is a party to the present suit,
and the rights of Chimnaji and Hasan {nier s¢ have been finally
adjudicated in Suit 156 of 1897. My, Mulgaonkar relies wpon
section 75 of the Transfer of Property Act (IV of 1882) as
declaring his right to redeem and on the numerous decisions of
this Court in which the right of the puisne mortgagee to vedeem
a prior mortgagee notwithstanding foreclosure of the mortgagor
behind & puisne mortgagee’s back has been affivmed, and he also
relies upon a passage in Ghose on the Law of Mortgage to which
reference will be made later on. ‘

Section 75 of the Transfer of Property Act (IV of 1882)
provides that “ every second or other subsequent mortgagee has,
so far as rvegards redemption, forcelosure and sale of the wort-
gaged property, the same rights against the prior mortgagee as
his mortgagor has against such prior morbgagee or mortgagocs,
and the same rights as against the subsequent mortgagees, it any,

a3 he has against his mortgagor’” Mr. Mulgaonkar relied

‘specially on Desai Lallubhai v, Mundas @ and the cages there

'® Pugh v, Heath (1882) 7 App, Cas, 285 abp. 288, & (1895) 20 Bow, 300,
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cited, though it must be noted that in Desai Lallubliai’s case the
prior mortgagee was unwilling to redeem the second mortgagec
and the Court ruled he was not compelled to redeem, Mr,
Bhajekar for appellant Hasan contends that mere affirmation in
section 78 of the Transfer of Property Act or in decided cases of
the right of a puisne mortgagee cannot be treated as deciding that
a prior mortgagee, who obtains a foreclosure decree absolute in a
suit fo which a subsequent mortgagee is not joined, has no right
to redeem the subsequent mortgagee if he so choose instead of
submitting to be redeemed himself by the subsequent mortgages,
or if he must submit first to be redeemed that he cannot in such
circumstances, in virtue of his having acquired the mortgagor’s
interest in the equity of redemption, redeem in his turn the
subsequent mortgage by paying whatever may be the debt.

It is necessary therefore to takea wider view of the authorities.
Section 91 of the Transfer of Property Act enacts that : ¢ Besides
the mortgagor, any of the following persons” (amongst others)
““ may redeem or institute a suit for redemption of the mortgaged
property :— (2) any person (other than the mortgagee of the
interest sought to be redeemed) having any interest in, or charge
upon, the property ; (b)) any person having any interest'in, or
charge upon, the right to redeem the property.”’

The redemption by Umaji of Hasan would not extinguish the
owner’s interest in the land which must be somewhere and eannot
he in abeyance. The position of the title as long as the mort-
gage is redeemable is deseribed by Lord Hardwicke in the leading
case of Cuslorme v. Searfe ®: ¢ An equity of redemption has
always been considered as an estate in the land, for it may be
devised, granted, or entailed with remainders and such entail and
remainders may be barred by fine and recovery, and thereforo
cannot be considered as a mere right only, but such an estate
whereof there may be a seisin, The person therefore entitled to
the equity of redemption is considered as the owner of the land.”

“The interest in the land must be somewhere and cannot be
in abeyance ; but it iy not in the mortgagee and therefore musb
remain in the mortgagor. ” '

(1) 2 White & Tudor’s L, C, 6, 7th T
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What then is the position of the title after an order of
foreclosure absolute ?

“The effect of an order of foreclosure absolute is to vest the
ownership of, and the benefical title to, the land, for the first
time, in the person who previously was a mere incumbrancer.
The equitable estate of the mortgagor is then forfeited and trans-
ferred to the morbtyagee. It is transferred as effectually as if it
had been conveyed or re-leased. “A foreclosure™ (said Lord
Hardwicke) “is considered as a new purchase of the land.”  “The
mortgage being foreclosed” (said Sir Wm. Grant) “the estato

" beeame absolutely his.”  “By the order made in the foreclosure

suit” (said Sir Lancelot Shadwell) “he becane the abgolute
owner,”~—per Lord Selborne, i C., in Heatl v, Pugh W  “The
decree absolute gave a new right, confirmed a new estate,” per
Lord O'Ilagan in the same case on further appeal (L. R, 7 A. C.
at p. 239).

Thus looking to principle it would appear that the fact that
the second mortgagee Umaji’s interest in the equity of redemp-
tion was nobt represented in the suit in which Hassan the
prior mortgagee obtained an order absolute for foreclosure can
no more prevail to save Umaji from being redecmed as to his
charge on the equity of redemption than if there had been no
foreclosure but some third person had bought the right, title and
interest of the mortgagor (that is, the property subject to the
mortgages to. Hasan and Umaji) and were now suing to redeem
Umaji.

Turning next to decided cases, Umes Ohunder Sivear v.
Zakur Futima® way be cited to show that their Lordships of the
Privy Council (see ab page 178) did not question the proposition
that at any time before actual sale the mortgagor himself and
anybody to whom he may have transferred the property can

_come in and redeem the property by paying the debt.

In the present case the appellant Hasan, as alveady pointed
out, has added to his rights the mortgagor’s interest in the equity
of redemption.

In the respondent No. 1, Umaji, we have a second mortgagee
who wag not a party to the redemption suit and has therefore still

(1 (1881) 6 Q. B. D, 845 at p, 360, (%) (1800) 18 Cal, 164,



VOL, XXVIIL] BOMBAY SERIES.

a right to redeem Hasan so long as his own charge on the equity
of redemption subsists. That charge can be got in by redeeming

Umaji. The question then is why should not the right of Hasan

to redeem the puisne mortgagee be enforced in this suit even if
it be held that Hasan must first submib to be bimself redeemed
by Umaji ?

In Radkabai v. Shamrar O a prior mortgagee, Sitabal, obtained
a decree for sale against the mortgagor Anandrao behind the
back of a puisne mortgagee and Shamrao was the Court pur-
chaser. The puisne mortgage was with possession. In a suif be-
tween Shamrao as plaintiff and Radhabai this Court allowed Sham-
rao to redeem Radhabai, the puisne mortgagee, and Westropp, C.J.,
said : “ No doubt the decree in Sitabai’s suit bound the mortgagor
Anandrao Bapuji (who was a party to Sitabai’s suit), so far as his
. right to redeem is concerned, and, therefore, the plaintiff has a
good title to the interest of Anandrao Bapuji and is accordingly
entitled to redeem the lands from Radhabai’s mortgage.”

In Dadobe Ayjunji v. Damedar Raghunath ® Sargent, C. T,
observed that the civeumstances in Radhabai v. Skamray © were
of a special nature and it may perhaps be open to doubt whether
the deeision is reconcilable with the ruling in Kasandas Laldas
et al v. Pranjivan Asharam ©), Shaik Abdulla v, Haji Abdulla, ®
and Raupchand v. Daviairae ® that a purchaser at a sale in
exceution of a deerce on a mortgage acquires the cstate of the
mortgagor as it existed when he executed the mortgage.

Mr. Mulgaonkar, for respondent No. 1, Umaji, argued that
the above observation should be treated as casting doubt on the
proposition that when the equity of redemption so charged to the
extent of o second mortgage has become merged in the title
acquired by the Court purchaser at a sale effected in the suit of
the prior mortgagee the Court purchaser cannot get in that

charge and complete his title if he so pleases by redeeming the

second mortgage ; bub it is not apparent why such a construetion
should be put upon that observation.

(1) (1881) 8 Bom. 163. () (1870) 7 Bom. H. €, R. A. C. J, 146,
© (1881) Z&id. p. 173. () (1880} 6 Bom. 8,
(3) (1891) 18 Bom, 486 at p. 491, (8) (1882) 6 Bom. 495.
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The case of Shivram v. Genu @ is instructive. In that case
one Genu had mortgaged property to one Hanmantrao for a sam
less than Re. 100 by an unregistered deed. At a later date Genu
exceuted a mortgage for less than Rs, 100 of the same land to
one Pandu by a registered deed. Hanmantrao obtained a decreo
upon his mortgage and having eaused the property to be put up
to sale by the Civil Court becamo its purchaser. He did nof
malke Pandu a party to the suit on the mortgage. Subsequently
the assignee of Pandu brought a suit to enforee the mortgage to
Pandu, In that case Westropp, C. J., said (at page 519):
¢ Assuming, however, that Panduhad not, at or before the execu-
tion of - his mortgage, unotice of Tlanmantrac’s unregistered
mortgage, and, therefore, that Pandw’s wortgage by virtue of ity
registration is entitled to priority over that of ITanmantino, the
latter (Hanmantrao) will in that event be entitled, as owner of
what was Genu’s equity of redemption under the judicial sale to
Hanmantrao, to redeem the mortgage of Pandw.”  What is to be
specially noticed here is that Panda was not represented in the
suit in which IHanmantrao became purchaser and thus owner
of what was the mortgagor Genu’s interest in the -equity of
redemption.

The prineiple here followed is the same as that in the later
case of Radhabui v, Shamray, ' namely, that in a snit bebween
the prior mortgagee and the mortgagor on the prior mortuage,

the mortgagor’s interest in the cquity of redemption is fully

represented and passes under the decree for foreclosure or sale to
the mortgagee or to the Court purchaser oven though a puisne
mortgagee who has an interest in, or charge upon, the right to
redeem the property has not been made a party to such suit,

In Umes Chunder Sircar v. Zahur Futina, ® a case decided, as
already noted, by the Privy Council, a prior mortgagee who had
acquired the equity of redemption of the mortgagors, charged to
the extent of a subsequent mortgage, was allowed to redeem the
subsequent mortgagec in a suit in which the latter sued to redecm
prior encumbrances 50 as to make his own charges the first on
the property. '

(1) (1882) 6 Bom. 515, , (2) (1881) 8 Bom, 168,
' (3 (1890) 18 Cal, 1684,
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Mr. Mulgaonkar argued that this decision may also be
interpreted asg supporting his contention because it decreed a
preliminary rvedemption by the puisne mortgagee of the prior
mortgage and then upon the terms stated in the decree the
redemption of the puisne mortgagee by the prior mortgagee, hut
it is unnecessary to discuss the reasons appearing from the judg-
ment for the decree toaking this form, for the fact remains that
the decree as worked out gave the prior movtgagee the option
to redecm the puisne mortgagee,

In Rangasamy Naiken v.Jeblt Bodi Nutken @) the liability of
‘a second mortgagee to be redeemed by a firsb mortgagee who
had got a decrec for sale on his mortgage and purchased &he
mortgaged property is affirmed.

In Awundo Moyee Dossce v. Dhoncrdro Chunder® it was
pointed out that a foreclosure suit binds subsequent mortgagees
of the equity of redemption.

My, Mulgaonkar has relied upon the following remark in
Ghose on the Law of Mortgage (8rd Ed., p. 741) :—“ It should be
here noticed that where a mortgage is redeemed by a puisne
incumbrancer who was no party to the suit for foreclosure, the
mortgagor will acquire a new right of redemption which he may
exervcise nobwithstanding the previous decree for foreclosure.
Thus, if the first mortgagee foreccloses the mortgage without
making the second mortgagee a party to the action, the latter may
redeem the first mortgage; but he will be lable in his twn to
be redeemed by the mortgagor.” No authority is mentioned
supporting this view that in the cireumstances stated a right to
redeem is revived in the morbgagor who has alveady been fore-
closed. It is a view opposed to section 60, paragraph 2, of the
Transter of Property Act (IV of 1882) and to the decisions of this
Courb in Shevram v. Genr @ and Radiabat v. Shamray @ and to
the principle underlying the decree passed by the Privy Counecil in
Umes Chunder Sirear v. Zukur ®), but may be reconciled with those
decisions and with the remarks quoted from Heath v. Pugh (sup.)
if the word mortgagor in the above passage is read as meaning

() (3902) 26 Mad. 84, 3} (1°82) ¢ Bom, 515,
() (1871) L4 Moo, I, A, 101, (4) (1551) 8 Bon. 16,
¢) (1200) 18 Cal. 164,
B 10183
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the person who has aequived the mortgagor’s interest in the
cquity of redemption. Tiven as it stands t-hc passage does not
help the respondent Umaji as it vecognizes that a second
mortgagee does nob in the circumstances stated escape his
liability to be redeemed.

Thus on principle and authority the conclusion to be drawn
is that when an order absolute for foveclosure has _been made in 5
suit between a mortgagor and a prior mortgagee, the fact that a-
second mortgagee was not made a parky to that sqit does not
deprive the prior mortgagee (who has by such order absolute
acquired what was the mortgagor’s inberest in the equity of redemp-
tion) of his right to redeem the second mortgagee ; and this right
must ab his option prevail ultimately even though the equities of
the suit between him and the second mortgagee may require that
the decree should allow the second mortgagee to exercise in the
firgb instance his own right to redecm the fivst mortgage-——a right
which notwithstanding the foreclosure survives to the second
mortgagee until he is himself redeemed by reason of his charge
on the equity of redemption not having been ropresented in the
former suib which was therefore insufficiently constituted as to
parbies, ‘

The puisne mortgagee Umaji cannot be allowed to both
reprobate and approbate the proceedings in the previous
vedemption suit (156 of 1827), If he exercise his right to redeem
Hasan he will remain liable to be redeemed himself by the owner
of what was the mortgagor’s interest in the equity of redemption,
that 3s, by Hasan. The only practical question which remains is
whether such ultimate redemption by Iasan should be provided
for by the decree in the present suit or whether the deeree shonld
only provide for the redemption by Umaji of the prior mortgage
and Hasan be left to bring another suit to redeem Umaji. Umaji
has sued on his own (second) mortgage and Hasan has expressed
his willingness in the Lower Court to pay off the second mortgage
and thus redeem Umaji, There is therefore no reason why all
proper relief should not be given in the present suit. |

Umaji, respondent No. 1, has not asked that in the event of
its being decided that Hasan, appellant, may ultimately redeem

him, oux decree should provide that he (Uwaji) may in the frsh
instance redeem Hagan,
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The decrees of the Lower Courts must be varied by making
the velief awarded conditional on the appellant Hasan, defendant
No. 2, not redeeming the plaintifi’s mortgage of 26¢h May, 1897,
within the period allowed to Umaji to redeem Hasan which we
alter to six months fromthis date by payingto plaintiff Rs. 147-13-0
with interest on Rs. 100 at the rate stipulated in the mortgage
bond from date of suib till date of payment. In default of such
payment within the said six months the appellant Hasan to be
absolutely debarred of all right to redeem. Costs in the Court
of first instance as ordered in that Court’s decree. Costs in the
Lower Appellate Court ecach to bear his own. Dub vespondent
No. 1 to pay the costs of appellant in this Court.

Jacop, J. :——This suit was instituted by the plaintiff Umaji to
recover principal and interest due on a mortgage bond exccuted
by defendant No. 1, Chimnaji, on the 6th May, 1897, by sale of the
mortgaged property. Defendant No. 2, Hasanbhai, was added,
Lecause being in possession he appeared to have an interest in
the property.

Defendant No. 1 pleaded want of considerabion, and asked for
a decree Tor payment by instalments,

Defendant No. 2 claimed to have an absolute title to the laud.
He had been in possession as mortgagee under a prior mortgage,
and defendant No. 1 having failed in pursuance of a decree for
redemption brought by him in 1897 to pay the money within the
prescribed time, had been foreclosed by an order absolute on
17th February, 1899.

The plaintiff was not a party to the redemption suit, At one
time in the course of the hearing before us it was understood that
plaintiff’s mortgage was taken pendente life, but it turned out that
it was exceuted a week before the fustibution of the redemption
suit by defendant No. 1, In the redemption suit there ivere
others joined as co-plaintiffs, and a question was raised before the
District Court as to whether Chimnaji (defendant No. 1) bad a
complete title at the date of his mortgage to plaintiff. An issue
on this point was tried and was decided in the affirmative.

It is true, as pointed out by the Subordinate Judge in his
judgment on remand, that the question whether the mortgage by
Chimnaji to plaintifi’ carried the whole, or only a share, of the
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equity of vedemption would not have affested the plaintiti’s right
toredecin a prior mortgage. The fact, however (had it been a
fact) that Ilasanbhai (defendant No. 2) had acquired by the
forcclogure the title of other co-sharers besides Chimmaji might
have materially affected the question whether Hasanbhai in his
turn was nob entitled to redeem the plaintiff’s mortgage.

Upon the pleadings the Hubordinate Judge framed a second
fssuc in general terms, as follows, vdz. : Whab relief, if any, is
plaintiil’ entitled to agninst defendant No. 1 and against defendant
NMo. 27 And on this issue he held that plaintiff was ontitled to
redeem the property from defendants Nog. 1 and & on payment
of s, 300 within two years to defendant No. 2.

This decree on appeal was confirmed with costs.

The suit as originally {ramed was for realisation of the
mortgage debb against the mortgagor, while the decree was for
redemption against the mortgagee, The prior mortgage however
was not referred to in the plaint, and the question of the necessity
for redeeming i arose out of the pleadings, and as no ohjection
was taken in the Lower Courts to the change of the nature of
the suit, we should not, I think, he justified in second appeal in
enforcing a technical objection of this sort against the plaintiff,
Point No. b in the first appeal does not appear to have been
pressed at the hearing. The Lower Courts should however have
required the plaint to be amended and the defieiency in Court fee
to be made up. In the Subordinate Court Hasanbhai stood only
on his claim ag absolute owner. Ilc made no offer to redeem the
plaintiff’s mortgage, or, in other words, to pay off the claim as
presented in the plaint, The Subordinate Judge states that he
had actually refused to do so, but of this there is no indication on
the record. In his first appeal Hasanbhai in point No, 9 pub
forward that he had been ready to pay what might be found
due to plaintiff, but although when the remmanded issue was under
trial before the Subordinate Judge a formal offer to pay offthe

plaintifl’s elaim was mnde, this offer was not renewed before the

Distriet Judge when finally disposing of the appeal. TUnder these
cireumstances it does not appear thab as the ease comes before

"y the appellant is cntitled to any more indulgence than the
plaintiff, - '
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The question which is before us is concerned strictly with
their legal rights fufer se.

There can be no doubt upon the authorities that a puisne
mortgagee, who was not made a party to a suit on a prior
mortgage, does not lose his right to redeem that mortgage
by sale or foreclosure in that suit.

The further question however whether the prior mortgagee
who had foreclosed, or purchased under a sale in such a suit, is
in his turn cntitled to the option of redecining such a puisne
mortgagee is'one that is not so free from douht.

It is true that the interest of the mortgagor was acquired by
proceedings in a suit to which the present plaintiff was not a
party, and by which he is not therefore bound, but it appears to
me that it can only be for the protection of his rights, and not
for their enlargement, that the puisne mortgagee under such
circumstances can claim to disregard the effects of the previous
litigation.

If there had been no such former suit for redemption of the
prior mortgage, there can be no doubt that the plaintiff would
have been liable to be redeemed by the mertgagor. Can he then
be allowed to say in reply to the prior mortgagee that the
foreclosure operates to extingnish the rights of the mortgagor ag
against him ?

Mr. Mulgaonkar was not indeed prepared to go to this length.
He admitted, referring to a dictum at page 742 of Ghose’s Law
of Mortgage, that after redeeming the prior mortgagee he might
still be subject to redemption at the instance of the mortgagor.

The dictumn just noticed is not supported by reference to any
authority. Its acceptance would invoive the reopening of the
mortgagor’s right to redeem the first mortgage, which had been
already foreclosed as against the first mortgagee.

It involves in fact the assumption that a puisne mortgagee
who was not made a party to suit on a prior mortgage is entitled
for all purposes to treat that suit as a nullity, leaving his rights
as against the mortgagor and the prior mortgagee individually
entirely unaffected. 1T cannot find that this has been affirmed in
any of the cases which have been cited before us, or in other
cases to which I have veferred.
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On the contrary in his order of rifercoce to the Tull Beneh in
the case of Debendra Narain Roy v. Ramlaran Banevice W, Mac-
lean, C. J., says: It seems to me we ought to look, not at what
his (the puisne mortgagee’s) rights would have been, had he been
made a party to the firsb mortgagee’s suit, but what his rights as
second mortgagee arc as he was not wmade a party,” that is to
say, his rights are unaffected as to his sccuriby, bub the persong
againFst whom those rights may be enforced may have becn
changed by the previous litigation,

If the puisne mortgagee would still be lable to be redeemed,
then it is no hardship on him that he shoddd be redecined ab the
instance of the prior mortgagee, who has by foreelosure acquired
the title of the mortgagor, rather than by the mortgagor himself
or any other private assignee of the wortgagor’s interest.

If, as beld by the Caleubta Full Deneh in the case just eited
(I. L. R, 30 Cal, 599), the puisne mortgagee is under such
circumstances entitled nob only to redeemn but also to bring the
property to sale subject to the prior mortgage, such a right must
surely involve the corvelative Hability to be redeemed.  The right
to bring the property to sale involves the right of foreclosure
with which the right to redeein is always co-cxtensive.  Whethor
the decision of the Caleutta Full Beuch is in all points reconcil-
able with the decisions of the Bombay High Court'laying down
that the purchaser at a sale in exeeution of a decrce on a prior
mortgage stands in the place of the prior mortgagee, subject
only to redemption ab the hands of a puisne mortgacee who wasg
not a party to the decree (see Desas Laliubhai Jethabhai v Mun-
das Kulerdas @ and the previous authorites there cited), may
perhaps be open to question. It may be noted however that
what was held in that suit was thab the subsequent mortgagee

could not compel the purchaser (who was not the prior mortguges

himself) to pay off his mortgage.

1 find on referring to the paper book of the ease of Vasudev v.
Narayan @ that the learned Judges who decided that appeal

k'pro‘ceeded on the assumption that “ the plaintiff having hought

() (1908) 80 Cul. 609 b p. GOL. ) (1895) 20 Bom, 390.
(@ (1882) . . p. 21,
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under his own decree obtained without making defendant a
party is in no botter position than that of a mortgagee and can-
not rely on the sale under the decree as a third parby could do.”

This circumstance may afford a basis for reconciling the
decision in Redhabai v. Shamrey ® with the other Bombay
decisions, as to which doubt is expressed by Sargent, C. J., in
Dadoba Avjunji v. Davwdar Raghunath @, In this connection
it is to he borne in mind that the forcelosure with which we are

- now dealing was the result of a suit for redemption brought by
the mortgagor, and that it was the mortgagor (who had executed
his second mortgage only o weck before filing his plaint), and
not the prior mortgagee, who was responsible for the omission to
make the present plaintiff a party to that suit. There can pro-
bably he little doubt that the present plaintift had notice of that
suit, and that it was for the purpose of raising funds for that
suit that the mortgage to him was exceuted. Apart however
from any such means that may be available for differcntiating
the present suit from these above referved to, it is clear that the
theory that a purchasc under a decree on a mortgage has the
effect of shutting out all puisne incumbrances, so as in any way
to affect the rights or liabilities of persons who were not bound
by that decree, has been rejected by the Judicial Committee of
the Privy Council : sce Usees Ohunder Sivear v. Zehur Fatima @,

This case also in my opinion affords direct support to the con-
tention of the respondent as o his right to redeem., The suib
having been brought for sale, subjeet to other incumbrances, it
became necessary to determine the question of the plaintiff’s
right o redeem o certain share in the hands of Zahur in order
to clear the way for an adjustment of their respective rights in
the purchase money. The case however did nob vest there ; it
wag found that plaintiff having redeemed that share, was in his
turn liable to be redeemed by Zahur as purchaser at a sale under
o decree on her morigage, suliject lo the plaintif)’s mortgage or

mortyages {the plaintiff not having been a party to that suit), in -

respect of another subordinate share. The necessity for providing

) (1831) 8 Bow. 168, (%) (1891) 16 Bon. D, 491,
(3 {1590) 18 Cal. n. 179.
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for such a double transaction by way of mutual redemption ap-
pears to have been due to the fact that the properties held in
mortgage by each were not identical (see page 181).

I therefore concur in holding that under the circumstances of
the present case the appellant is entitled to redeem on the terms
stated by my learned colleaguo, and thab the deeree of the lowor
Court should be modified accordingly. I also concurinthe order
a8 to costs. '

Decree varied.

APPELLATE CIVIL,

Refore My, Jusiice Chandavarlar and Mo Justise dston.
SHIDLINGAPPA mw IRAPPA awxp oruers (oRIGINAL DuFENDANTS),
Avprrrants, o, SHANKARAPPA sy KARABASAPPA  TTTIGT
(onroiNan Pramvrirr), Rrseoxpoyp¥
Partnership—Dissolution of partnership—Appointment of Resciver—Delt of
the firm~-Decree againsé one pariner-—Sutisfuction of the decree by the
pariner—Suit by the parbner ayainst his co-pariners for contrilition—
Court—Pyactice and procedure.

The plaintiff and defondants braded in partnership from 1864 to 1804, Tn
1894 a sult for dissolution of lhe partnership was instituted with the regnlt
that on the 11th Juno, 1897, a decree was passed appuinting a Recolver with
the ngual divections for accounts and inruiry. In the meanwhile, I, o
creditor of the partuership, sued the plaintiff and defendants for the debt due
to him, but the Court passed a decreo against the plaintill alone, Jeaving Lis
rights against the defendants to be setbled in the acemints under the deereo
dated the 1lth Juuw, 1897, The plaintiff satistied 3% deeroe, which was for
Re. 5,501-5-0, by means of o Aavelo ander which 8, and K. paid on s
account Rs. 5,400 to J. The balance Ru 161-5-0 due under tho decree wis
paid to J. by plaintiff himself, The plaintiff then instituted a suit to recover
from the defendants their share of the decretal dobt.  The Huberdinate JIndge
awarded the plintiff’s elaim.  On appeal, -

CHeld, (1) thot as Js decree had been satixfied by the plaintift heeome
ing liable to 8. and K., ha was entitled to call upon the defendauis to enablo
him to meet their shave of the linbility ;

" £2) that ib was open to any creditor of the partnership to sue the partners
and Obtain a decree for the xecovery of his debt, bubno creditor, after the

. appoinfment of a Receiver, conll excente any decree, obtained after that

* Firss Appeal No. 25 of 1903,



