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APPELLA.TE CIVIL.

B efore  M r. Justice Aston and M r. Justice Jaooh.

HASSAHBHAI talad BUBH ANBH AI (oEKimAi Dsuten-dant 3), A ppei- iqos.
iiAHT, V. U M A JI BiiV H IR A JI and G H IM N A JI bisf M A N A JI (o e ig i ita l  Sepfe^nher 3.
PlainiI]?]? akd Defendant 1), Eespokdunts.* — -----------

Tm nsfei' o fF roperl^ j A c t  ( I V  o f  1S33), sections 75, 83, 86, 91—T rion  mort- 
garfee— Sabsequent moH(jagen-~MgUs to pedeum inter se— Foreolosure decree.

In 1859 C and liis? brothers mortgaged cei'tfiin lauds with possession to H .
Snliseqnently, on the 23fch May, 1897, 0  alone mortgaged the same lands to 
U. >Shortly afey this G and his brothers brought a redemption snit against H 
and U was not made a party to it. In that suit the usual redemption 
decree was j>assed; but as C and his brothers failed to redeem within the tiffie 
allowed, the order for foreelosure was made absolute in favour of H . U  then 
brought a suit against G to recover Hs mortgage dahfe by sale o£ the mort­
gaged property; to this suit H was joined as the person in possession. Tho 
lower Court allowed U  to redeem, the property from H  (defendant 2) on 
payment of the money dua to him (defendant 2) under the foreclosure 
decree:

M eld, vevevsing the decree, that E , the prior mortgagee, had a right to 
redeem superior to that of U, the subsequent mortgagee.

Second appeal from the decision of F. C. 0 . Beaman^ District 
Judge of Poona, confirming tlie decree passed "by K. R. Jalihal_,
Subordinate Judge at Klied.

Cliimnaji (defendant 1) and his brothers mortgaged with 
possession the lands in dispute to Hassanbhai (defendant 2) in 
1859 for Es. 300.

Subsequently; on the 26th May, 1897  ̂ Chimnaji alone mort­
gaged the lands to Umajl (plaintiff) for Rs. 100.

Shortly after this, «. e., on 2nd June, 1897^ Chimnaji and his 
brothers brought a redemption suit (Suit No. 15B of 1897) 
against Hassanbbai, To this suit Umaji was not made a party.
On the 29th March, 1898, a redemption decree was passed, 
ordering Chimnaji and his brothers to pay Rs. 300 to Hassanbhai 
within seven months, and in default to be for ever foreclosed.
Chimnaji and his brothers failed to pay the sum within the time 
allowed ; and on the 17th February, 1899, the foreclosure order 
was made absolute in favour of Hassanbhai. '
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1003. Oil the 14th June, 1899, Umaji sued CLimiiaji and Hassaiibhai
Hassanbhai to recover his jR.s. 100 and interest by sale of the mortgaged 

property, and the deficiency, if any, from defendant 1 personally.
Defendant 1 admitted execution of the mortgage to plaintiff 

and prayed for an instalment decree,
Defendant 2 contended that he was originally a niortgageej- 

but tjiat under the decree in suit 15G of 1897 he had become full 
owner and was in possession of the lands as such.

The tSubordinate Judge ordered that '"plaintifi’ do redeem and 
recover possession of the property in Buifc from defendants 1 
and 2 by payment of Es. 300 to defendant 2.’  ̂ The grounds of 
this order were expressed as follows

El inoi'tgagGO at date of old Suit No. 156 of 1897, was not made a 
party to it l>y defendant 2 and so plain tiffluia a. right of redemption, Leing a 
subsequont mortgagee. Defendant 2 lias become full owner against defendant 1 
only and not against plaintilf wlio 'was not a party. Plaintif£ is willing to 
redeem by payment of Es. 300, aiiioun,t of tlio foroclosnre decree. Defendant 2 
objects to this redemption, but plaintiff having a right of redemption he is . 
allowed to xodeam.” ■ ,

On appeal, this decree was confirmed by the District Judge.
Defendant 2 appealed to the High Court.

B. N. Bhajelcar for the appellant (defendant 2) :-»-Ohimuaii, 
when he brought Suit No. 156 of 1897, was fully aware of the 
’second mortgage, and he ought to have made Umaji a party to 
that suit as he was required to do under section 85 of the Transfer 
of Property A ct (IV  of 18S2). Hassanbhai was not bound to 
make Umaji a party in that suit, as he was not aware of the 
mortgage in favour of Umaji. W e concede that the puisne 
mortgagee has generally the right to redeem and the right to sell 
(Dehendm Narain Moy v. Ramtaran Baoierjea but we contend 
that these rights are subject to the rights of the first mortgagee. 
In Suit 156 of 1897 Cliimnaji failed to redeem within the time 
allowed: and on application of Hassanbhai the Court passed a 
foreclosure order in his favour. Hassanbhai thenceforth became

• the owner of the property in suit and his old mortgage rights 
merged into the right of ownership that he thus acquired. The 
case of Bm m al v, Kaverî '̂̂  is in our favour^ and the remarks of 
Mutiusami lyyar, J., seem conclusive. In the case of Ilagaulal \\
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SImlcra ]?arranj C. J.; held that la a foi’oelosare suifc tlie rights
of morfcg-agor and mortgagee pass to the purchaser; and we are Hassakbhai
in this case in the position of such purchaser. Again, the Privy UmIji.
Council case of Umes Ghiiiiiler v. ZaJiiw is in our
favour* It settles the question in the present case, and Hassan- 
bhai, who has become owner and is willing to pay off Umaji, is 
not liable to pay the money due to Umaji on the second .mort­
gage. I'urther^ the case of Raclhalai v. Shcmrav̂ '̂̂  supports our 
contention: and the case of Mohan v. Togn̂ ^̂  is really not opposed 
to Badhabai v. Shamraop'  ̂for it will be found in the statement 
of the facts 01  the case that the first mortgagee was in that 
case unwilling to pay off the second mortgagee. The case of 
Mohin Y. To(jû '̂> was followed in Desai I-allubhai Jethahhai v.
Mwulas KulGi'das,''̂  ̂ but it does not eliminate the point of the 
unwillingness of the first mortgagee to pay off the second mort­
gagee, If any other view is taken then the case of Mokan v. Tog'd'̂ '̂  
seems directly in conSicfc with the earliof case of Badhcbbai v.
ShamraoŜ  ̂ The judgment in Mohan Va Topt, cited Was2t,dev 
Balaji v. NcifUjya'ii Kfishid^'^ and Manstt-hh Fitamhar v. Tar^ 
hjiovan ParshoiamS'̂ '̂  These cases as reported in the Printed 
Judn-ments do not contain statements of facts: but a reference 
to the paper books in both of them makes it clear that the 
first mortgagee in either case was unwilling, to pay off the 
amount of the second mortgage and it was therefore that the 
redemption by second mortgagee was ordered. Section 75 of the 
Transfer of Property Act (IV  of 1SS2) does not come in our 
way, as it relates to the rights of mortgagees mter se. In the 
present case Hassanbhai has ceased to be a mortgagee and has 
become an owner. The case of S/ud/c Aldulla Saiba v. Haji 
AbdiiUâ ^̂  decides that a purchaser in a foreclosure suit buys the 
interest of the mortgagor as it existed at the date of mortgage 
and not as it existed at the date of sale. The case of Damodar

0) (1897) 22 Bom. 945. 0) (1895) 20 Bom. 390.
(2) (1890) 18 CaL 1G4. (1SS3) P. J.
(3) (ISSl) 8 Bom. 168. C7) (1882) P. J. 213,
(i) ( L885) 10 Bom. 224 (aj (1880) 5 Eom. S,

VOL^ X X V III,] BOMBAY .SEBiES. 155



Devcliand v. Naro MaliadmP'  ̂ is not in pointy as it does not state 
H a ssaitbh a i wliicli of the mortgagees was entitled to redeem inter se. The

U m I ' j i .  question, as to w h O ;  as between the Court-purchaser nnder the
prior mortgage decree and a second mortgagees is entitled to pay­
off'the other  ̂ was not settled. In that ease the purchaser by 
pnlling down the house in suit had practically refused to 
recognize the second mortgagee’s claim for money. The cases of 
Nara)i FtcrsJ/otam v. Dolatram Vifchand’̂^̂ und. Skivmm v. Genû '̂ '̂  
are silent on the point raised in this suit, The head-note of 
SanJcam .KaJana v. Viruj^alcsha^a GancsJiaim'-̂ '̂  is rather mis­
leading ; and the case has been dissented from in Verimal v. 
KaveriŜ '>

Our next contention is that XJmaji in this suit originally sued 
only for the recovery of his mortgage debt by sale of the 
property mortgaged. He did not seek to redeem Hassanbhai^ 
the prior mortgagee. The Court of iirst instance suggested that 
course to him ; and even then all that TJmaji did was to state 
through his pleader that if the Court allowed him to redeem the 
prior mortgagee he was willing to do so. The plaint was not 
amended and no alternative prayer was made at any time. And 
although the Court ordered XJmaji to redeem by paying Rs. 366 
to Hassanbhai, in spite of his original claim for Rs. 146j, he has 
as yet paid no additional Court-fees over the increased amount. 
Hence, in any view of the casC; Qraaji is precluded from claiming 
redemption from Hassanbhai, who is himself willing to redeem 
tjmaji.

(r. 8. Mulgaonhar, for respondent No. 1 (plaintiff) ;— The first 
point we have to meet is whether the order of redemption made 
by the Courts below is right when our suit related only to the 
recovery of the mortgage amount by sale of the mortgaged pro­
perty. Section 53 of the Civil Procedure Code (Act X IV  of 
1882) applies to cases of inconsistent causes of action. In this 
case the cause of action is one; the remedies are different. An 
alteration in relief does not alter the character of the suit: Kashi* 
nath Das v. Sadas/iiv Tatnaih^^ l^arslioiam v. Ih'a-

(1) (1881) 6 Bom. 11. C-t) (3883) 7 Boni. 146,
(2) 1882) 0 Bom. 538. (■'’’) (1892) IG Mad. 121.
(■3) (1882) 6 Bom. 515< (0) (3 893) 20 Cal. 805.

(S') (1S9S) 20 Bom. 196.
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/iimhhai y> Bamodar V. Naro MmkadevS-  ̂ The puisne 1903.
mortgagee has two remedies open to him : (1) sale and (2) re- HAsSiKBHAi
demption. He can claim the one or the other in the same suit umIji
in the alternative: Deljremlra Narahi v. Uamtaran Banerjee,̂ '̂̂
Times CImndaT v. ZalmrFalima, '̂^  ̂and Bamodar v.Naro Mahadev -̂ .̂
That it was not necessary to amend the plaint is shown by 
the above Bombay cases. The lower Courbs have exercise.d their 
discretion and the High Court cannot in second appeal interfere 
with it.

The second point raised by the appellant is as to whô , as 
between the prior and puisne mortgagee^ has the superior right of 
redeeming the other. We submit that a long course of decisions 
of all the High Courts affirm the right of the puisne mortgagee to 
redeem the prior mortgagee who has foreclosed his mortgage in a 
suit to which the puisne mortgagee was not a party. Besai 
Zallubliai^y. Mmdas^ '̂> distinctly lays down the principle. See also 
Baldeo Singh v. Jaggu Alla Balihsh y , MaAlio
WasucUv Bctlaji v. Narayari K rishna,M ansiilili Pitambar v,
Tarhhovan ParshoUamS '̂  ̂ Those cases lay down that  ̂as between 
prior and puisne mortgagees, it is the puisne mortgagee's right 
to redeem the prior one. It will be denying that right if the 
prior mortgagee is allowed to redeem him. Section 75 of the 
Transfer of Property Act (IV  of 1882) lays down the same rule.
See Snell’s Principles of Equity, pp. 336-337 ; Ghose on Mortgage, 
pp. 298, 299 (3rd Edn.). W e redeem up and foreclose down.
It was no fault of ours that we were not parties to the fore­
closure su it: and the order in that suit is not binding on us.
I f  no such suit had been brought^ and if there had been no 
foreclosure decree, we would, under section 7 5 of the Transfer 
of Property Act (IV  of 1SS2), have the tight to redeem. Why 
then should that suit affect our rights ? The prior mortgagee is, 
in spite of the foreclosure order, so far as we are concerned, 
still a mortgagee. The mortgagor^s equity of redemption against

(1) (3890) 21 Bom. 827. (5) (1S95) 20 Bom. 890.

(2) (1881) 6 Bora. 11. (<» (1900) 23 All. 1.

(S) (1903) 30 Gal. 599. C7) (I900) 23 All. 22.
(tt (1889) 18 CaL 164. is) (1S82) P. J. p. 21.

(a) (1882) P. J. p. 213,
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tlic prior mortgagee may hare been extinguished ? but so 
I! Afs.sAOTHii far as our mortgage is eoncjerneci tbo mortgagor l\as still the

tTMAji. right to redeem uŝ  though he may have lost his right to redeem
the prior mortgagee. But ii; we redeemed the prior mortgagee 
then the right of redeeming the prior mortgage in our liauds 
would revive in favour of the mortgagor : see Ghose on Mort-
gage, pp. 7'il, 742 (3rd Edn.). The case of MaganUl v. Shah’a
Girclliaf̂ '̂̂  is in our favour^ as showing that defendant No. 8, 
who stood in the shoes of the puisne mortgagee, was allowed to 
redeem the prior mortgagee. The case of Penm al v. Kaveri' ‘̂̂'̂ is 
not followed by the later Madras casoH. Besides, the learned 
Judges in that case have relied upon Ayyavayyaf v. RaMmmisa- '̂  ̂
to show that each case depends upon its own peculiar facts. In 
jRadhaMi v. ShamratP'̂  the prior mortgagee was no doubt given 
an opportunity to redeem the puisne mortgagee, but that was 
under the peculiar circumstances of the case, as pointed out in 
Dadoha w DaniodarĴ ^̂  The case of liadhahtii v. 8hamrav̂ ‘̂  ̂ is 
distinguished in Baldeo Singh v. Jaggu RamS^̂  The decision in 
Sanhana v. Vint'^mksAapa Qaneslia'paP'̂  says nothing about the 
prior mortgagee’s option to redeem the puisne mortgagee- In 
Shivmm V. the puisne mortgagee was held entitled to
redeem the prior mortgagee. The case of Umes CImnder v. Zahur 

is not against us. It affirms the rule that we have the 
right to redeem the prior mortgagee. No doubt the prior 
mortgagee is allowed to redeem the puisne mortgagee; but that 
is not allowed him qitd prior mortgagee, since the properties are 
not identical. The positions of the parties became changed. 
The prior mortgagee was allowed the right to redeem in the 
capacity of a puisne mortgagee with respect to the second 
redemption. The decisions of the lower Courts are, therefore, 
on principle and authority, correct.

A s t o n , J . i—The facts in this case are simple, One Ghimnaji 
' and Hs three brothers mortgaged the plaint land with possession

(1) (1897) 32 Bom. 94S. (3) (1.891) 10 Bom. 438 at 491.
(2) (1892) 16 Mad. 32L (<D (1900) 23 All. 1.
(3) (1S90) 14 Mad. 170, (7) (1888) 7 Bom. 146.
(4) (1881) 8 Bonii 1C58. (8) (1882) 6 Bora. 51S,

(8) (1890) 18 Cal. 164
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to Hasan for Bs. 300. After that CMmnaji alone mortgaged tlie
same property^ of which he had hecome sole owner, to Umaji for lii.s£Â ?TtnAi

Still later Ohimnaji and his three brothers brought a ledemp- 
tion suifc against Hasan to redeem the prior mortgage without 
joining the subsequent mortgagee, Umaji. A decree was passed 
ordering the mortgagors to pay Es. 300 to Hasan within seven 
months or to be for ever foreclosed. The mortgagors failed *to pay  ̂
and Hasan  ̂ the prior mortgageoj who -was and is in possession, 
obtained an order absolute for foreclosure.

Then XJmaji, the subsequent mortgagee, brought this suit' 
against Ohimnaji, defendant 1, as his mortgagor, and against 
Easan, defendant 2, as a person said to have some interest in 
the plaint land. The relief sought in the plaint was to recover 
Es 147-13-0 as principal and interest to date of suit and costs 
and future interest by sale of the mortgaged property and the 
deficiency, if any, from Chimnaji, defendant personally. The 
Subordinate Judge held that Umaji as a subsequent mortgagee 
was entitled to redeem Hasan wdio, he held, occupied the position 
merely of prior mortgagee towards Umaji, because Umaji was not 
a party to the suit in which the prior mortgage became foreclosed, 
lie  treated the suit to recover by sale of the mortgaged property 
the debt, 11 s. 147-13-0, due under the subsequent mortgage as if it 
were a suit to redeem the prior mortgage and decreed as follows;
“  Plaintiff to redeem and recover possession of the property in 
suit from defendants 1 and 2 by payment of Ks. 300 to defend­
ant 2 within two years from this date, and on failure to do so 
plaintiff do stand barred of all right to redeem. Each party to 
bear his own costs.”

Hasan appealed against this decree, and in his grounds of 
appeal raised the contentions that he had become absolute owner 
in virtue of the previous foreclosure decree absolute, that as 
he was ready to pay Es. 147-13-0 to plaintiff a decree should 
have been made accordingly, and that it was an error to award 
relief beyond the terms of the plaintiff^s prayer which was 
that Es. 147-13-0 should be awarded by sale of the mortgaged 
property or from defendant 1 personally.

The District Judge, holding that plaintiff has a right to treat 
his suit as against Hasan, defendant 2, as though it were a suit
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190S. for redemption, Tbecause plaintiff was not a party to tlie suit
Hassaitbhai which the mortgagors brought to redeem the prior mortgage to 

Fmaji. Hasan, confirmed the decree without discussing the question 
whether the suit brought to recover the money due on the 
subsequent mortgage by sale of the mortgage property ought to 
have been treated as a suit to redeem the prior, mortgagee; Hasan  ̂
and merely to redeem Hasan.

Ha.san brings this secoud appeal, repeating the contentions 
already mentioned.

The first point for decision is whether it was wrong to treat 
this suit of Umaji, plaintiff and present respondent No. 1, as one 
brought to redeem Hasan. Hasan’s plea in defence to this suit 
was from the outset that he had, in virtue of the decree absolute 
for foreclosure in the Suit No. 136 of 1897 brought by the 
mortgagors against himself for redoraptiouj become full owner 
and was in possession. The issues upon which the parties went 
to trial were (1) has defendant 2 (i. e., Hasan) become full owner 
of the land in suit as against plaintiff as alleged by him ?
(2) what relief, i f  any, is plaintiff entitled to against defendant I 
and against defendant 2 ?

There is thus no room for contending that the decree contra­
venes the general rule that relief not founded on the pleadings 
should not be granted see the Privy Council decision in Sri 
Maliant Govindrao v. SUa Bam KeshoS^  ̂ It is contended, however, 
for Hasan, appellant, that what the lower Courts have done 
amounts practically to allowing the suit to be converted into a 
suit of another and inconsistent character which is forbidden by 
section 53 of the Civil Procedure Code ( i c t  X IV  of 1882).

Looking to the substance and not to the form of the suit, 
the plaintiff was clearly seeking relief on the basis of the right 
of a .mortgagee. When the pleadings were complete it appeared 
that his mortgage was subsequent in date to that which Hasan 
had talcen of the same lands and had foreclosed. The contest 
thus became one between, on the one hand, a prior mortgagee 
■in possession who had obtained a decree absolute for foreclosure 

. arid, 031 the other hand, a subsequent mortgagee who had not

ft) A11,S8p. 69.
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been made a party to the redemption suit in which that final 1903.
decree for foreclosure was made. Hassasbhai

The issues were framed in such terms as to afford full u.\rur 
opportunity of bringing forward appropriate evidence^ and the 
parties had h j  tho pleadings been made fully alive to the
fjuostions that liad to bo argued, These essentials^ pointed out in 
8ayad MjiJiarsiniad v. Faitnh MnJh2 m\wM'̂ ''̂  therefore, are not want­
ing, The relief decreed was apj)ropriate in a degree to the d(?cisiou 
arrived at under these issues, Whether all the equities covered 
by those issues were sutfisiently provided for in the decree is 
another matter altogether. There was., in my opinion, no greater 
inconsistency iu the chai'acfcer of the suit as disclosed in the 
plaint and as treated in the issues framed than exists between a 
suit for ejectment and a suit for redemption where a relation of 
mortgagor and mortgagee is established.

It would be difficult after the decree passed by the Privy 
Council in Nilahcmt v. ^urcs Cliuncler̂ '̂̂  to hold that the Court 
cannot in its discretion pass a decree for redemption in a case in 
which the plaintiffs have sued in ejectment. Per Sargent, 0 . J,, 
in Parsliotam JBIiaisIiankar v, Rwml ZmijarS '̂* \

In Kashinatlh Das v. Badashiv Fatnai'k,̂ ^̂  decided by the Calcutta 
High Oourb it was remarked The law prohibits any such 
amendment as would change the fundamental character of the 
suit j for example, a plaint cannot be so amended as to convert a 
claim based upon contract into an action on tort. But an 
alteration in the relief does not alter the character of a suit. ’̂

It appears to me, therefore, that the contention that the lower 
Courts had no discretion to decree redemption of Hasan instead 
of the relief prayed in the plaint, must fail.

The next and main point for decision is whether, looking to 
the equities on both sides, Hasan, the prior mortgagee, who had 
already obtained a final decree for foreclosure against' the 
jnortgagors and was in possession, ought to have been given an 
opportunity to redeem Umaji, the subsequent mortgagee.

When a mortgagor executes a second mortgage he charges his 
equity of redemption to the extent of that subsequent mortgage :

(1) (1894) 22 I. A, 4 ; 22 Cal. 324. C3) (1895) 20 Bom. 19G,
(2) (1885) 12 I. A. 171. (‘«  (1893) 20 Oal. 805 at p. 808.

B 1618—2
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190&____ VmodciT V. Naro, EacUalai v. BlimnraoP^ The puisne mortgagee
HAssASTJsAt is, under section 75 of the Transfer of Property Act (IV of 1882)

XTeIji. as well as a long course of decisions of this Court {Demi L a llM a i
V. Mundaŝ ^̂  and the cases there cited), entitled to redeem a prior
mortgagee, and must be joined to a Redemption suit, section 85 
of the Transfer of Property Act, because a puisne mortgagee 
represents the equity of redemption to the extent of his own 
mortgage and as such is entitled to have an opportunity to redeem 
the prior mortgage and cannot be deprived of that right by 
proceedings to which he was not a party : Damodar v.

I f  a mortgagee “  puts the Court in motion to sell, he is held to 
be estopped from denying that his interest as mortgagee has 
passed under the sale of the rights title and interest of the mort­
gagor or hiw heirs to the purchaser t per Westropp, C. J., in 
8/iat/c Adfliilla Saiha v. Eaji

When such a sale has been effected under a decree obtained 
by a mortgagee it is usually said that ‘Hhe right, title and 
interest of the mortgagor as it stood ivken he was making the 
mortgage (and not merely as it stood at the time of the Court- 
sale) is what passes under the certificate of sale to the purchaser; 
ibid at page 13, Kaacmdas Laldas et al v. Pranjivan 
S. B, Shringarpure v. S. B. Pethê '̂  ̂and Bavji Narayan v. Krishmji 
Jjahshm,anP and that the purchaser at a sale in execution of a 
decree on a mortgage acquires the estate of the mortgagor as it 
existed when he executed the mortgage {Dadola Arjunji v, Damo- 
dar BaghwiatW^) free from all subsequent incumbrances subject 
only to the right of a puisne mortgagee to redeem him if he so 
desire; Desai Zalhibhai\3ethablicii v. Muiidas KuherdasS^  ̂ Also 
where the decree is for foreclosure, not for sale, the prior mortgagee 
who forecloses the mortgagor is liable to be redeemed by any 
puisne mortgagee who might have been but was not made a party 
to his suit: Smi^am v.

(1) (1881) 6 Bom. 11. (6) (1870) 1 Bom. H. 0. U. A. C, S. U 6 .
(2) (1881) 8 Bom. 168. <C) (3878) 2 Bom. 682, : ,
(3) (1895) 20 Boa. 890. (7) (1874) 11 Bom. H . 0, B. 139.

S (8) (1891) 16 Bom. 486.
<9V aH83)?B HU 146.
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It follows from tbe aubborities already cited that when tlii3 1903.
equity of redemption nested in the mortgagor has become charged 
by a subsequent mortgage before the suit on. which foreclosure is uirLi
decreed the estate acquired by the prior mortgagee who forecloses 
behind the back of the puisne mortgagee is subject to that charge 
on the equity of redemption so long as the subsequent mortgage 
remains unredeemed. The charge is limited to the extent of the 
subsequent mortgage and the right to redeem which that charge 
on the equity of redemption gives to the puisne mortgagee is not 
defeated by proceedings to which the puisne mortgagee is not 
made a party. J3ut it does not follow  that the mortgagor’s 
interest in the equity of redemption cannot be acquired by the 
prior mortgagee in proceedings to which the puisne mortgagee 
is not a party as effectively as it could be acquired by  ̂ say, a 
purchase, for valuable consideration. . No principle of law or 
equity has been advanced to show why a prior mortgagee 
who forecloses behind the back of a puisne mortgagee should be 
treated as less entitled to redeem the puisne mortgage than a 
prior mortgagee who becomes owner by purchase of his mort­
gagor’ s interest in the equity of redemption, in other words, the 
equity of redemption burdened with the charge created by the 
puisne mortgage to the extent of the subsequent mortgage.

The mortgagor’s interest in the equity of redemption was 
fully represented in the Suit 156 of 1897, and if Hasan in virtue 
of his acquisition of that interest is entitled to redeem the puisne 
mortgagee XJmaji and entitled to exercise that right whether in 
preference to, or subsequent to the exercise of, the right of a 
puisne mortgagee to redeem him when viewed merely as a prior 
mortgagee, then, upon such redemption by Hasan taking place, 
the second mortgage to XJmaji would become extinguished and 
with such extinction would disappear any right to redeem which 
Umaji might otherwise be able to set up as vesting in him under 
section 75 or section 91 of the Transfer of Property Act so long 
as his mortgage may subsist.

It must be borne in mind that the equity of redemption vested 
in the mortgagor or his representatives or assignees is an absolute 
indefeasible right which cannot be resisted by a mortgagee.
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1903. for the mortgagor is ' ‘̂ absolute o w n e r , t h e  interest in the
"itAsaAOTiT  ̂ equity of rodompfcion acquired by a puisne mortgagee is part of 

Umajx,  ̂ puisne mortgagee and is subject therefore to the
infirmities of a mortgagee's tith?, one of whicli is the liability to 
be redeemed.

Mr. Mulgaonkar’s argument amounted to tbis  ̂that as his client 
was not made a party to tiie redemption Suit 156 o£ 1897 ho is 
entitled to ignore the order absolute passed in. that suit fore­
closing the mortgage to Hasan : that his client Umaji as a puisne 
mortgagee is entitled to redeem Hasan^ the prior mortgagee, and, 
if TJmaji himself is liable to be redeemed, that can be done only 
by the mortgagor Chimnaji whoso interest in the equitj^ of 
redemption has not according to tlio argument passed to Hasan 
because TJmaji was not a party to the redemption suit in which 
Hasan’s mortgagors were foreclosed, Mr. Mulgaonkar did not 
contend that the right of the niorfcgagor to redeem is not para» 
mount if still subsisting.

There appears to me to be some unreality about tiiis argumentj 
seeing that the mortgagor Ohimnaji is a party to the present suitj 
and the rights of Ohimnaji and Hasan inter se- have been tinaJly 
adjudicated in Suit 166 of 1897. Mr, Mulgaonkar reliea upon 
section 75 of the Transfer of Property Act (IV  of 1882) as 
declaring his right to redeem and on the numerous decisions of 
this Court in which the right of the puisne mortgagee to redeem 
a prior mortgagee nofcwithstanding foreclosure of the mortgagor 
behind a puisne mortgagee's back has been atlirmod, and he also 
relies upon a passage in Ghose on the Iiaw of Mortgage to which 
reference will be made later on.

Section 75 of the Transfer of Property Act (IV of 1882) 
provides that every second or other subsequent mortgagee has, 
so far as regards redemption, foreclosure and sale of the inort" 
gaged property, the same rights against the prior mortgagee as 
his mortgagor has against such prior mortgagee or mortgagees, 
and the same rights as against the subsequent mortgagees, if any, 
.as he has against his mortgagor/' Mr. Mulgaonkar relied 
specially on Desai Itallubhai v. Mundas^-^ and. the cases there

0  PngK V, Heafk (1882) ^ App< Caa. 235 at p. 288* (2) (189B) 20 Bom, 300.
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cited, though it must be noted that in D esa i l a l lu h h a ih  case the 1903.

prior mortgagee was unwilling to redeem the second mortgagee hassakbiiI c

and the Court ruled he was not compelled to redeem, Mr. Usujr
Bhajekar for appellant Hasan contends that mere affirmation in 
section 75 of the Transfer of Property Act or in decided cases of 
the right of a puisne mortgagee cannot be treated as deciding that 
a prior mortgagee, who obtains a foreclosure decree absolute in a 
suit to which a subsequent mortgagee is not joined, has no right 
to redeem the subsequent mortgagee i£ he so choose instead of 
submitting to be redeemed himself by the subsequent mortgagee, 
or if he must submit first to be redeemed that he cannot in such 
circumstances; in virtue of his having acquired the mortgagor’s 
interest in the equity of redemption, redeem in his turn the 
subsequent mortgage by paying whatever may be the debt.

It is necessary therefore to take a wider view of the authorities.
Section 91 of the Transfer of Property Act enacts that: Besides
the mortgagor, any of the following persons "  (amongst others) 

redeem or institute a suit for redemption of the mortgaged 
p r o p e r t y - (a) any iDerson (other than the mortgagee of the 
interest soiight to be redeemed) having any interest in, or charge 
upon, the property ; (&) any person having any interest'in^ or 
charge upon, the right to redeem the property/'’

The redemption by Umaji of Hasan would not extinguish the 
owner’s interest in the land which must be somewhere and caunot 
be in abeyance. The position of the title as long as the mort­
gage is redeemable is described by Lord Hardwicke in the leading 
case of Caslorne v. Searfe An equity of redemption has 
always been considered as an estate in the land, for it may be 
devised, granted, or entailed with remainders and such entail and 
remainders may be barred by fine and recovery, and therefore 
cannot be considered as a mere right only, but such an estate 
whereof there may be a seisin. The person therefore entitled to 
the equity of redemption is considered as the owner of the land. ”

“  The interest in the land must be somewhere and cannot be 
in abeyance ; but it is not in the mortgagee and therefore must 
remain in the mortgagor. ”

(1) 2 White & Tudor’s L. C. 6, 7th Ed.
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1903. W bat then is the position o£ the title after an order of
iLisŝ NBHAi foreclosure absolute ?

Um u i "  The effect of an order of foreclosure absolute is to vest the
ownership of, and the henefical title tO; the land, for the first 
time, in the person 'who previously was a mere incumbrancer. 
The equitable estate of the mortgagor is then forfeited and trans­
ferred to the mortgagee. It is transferred as efiectually as if it 
had been conveyed or re-leased. “ A foreclosure (said Lord 
liardwicke) “ is considered as a new purchase of the land.” The 
iiiortgago being foreclosed” (said Sir Wm. Grant) ‘Hhe estate 

' bccamc absolutely his. By the order wade in the forecloaui'c 
suit ” (said Sir Lancelot Shad well) “ he became the absolute 
owner/^— per Lord Selboriie, L. C., in Heath v. Pugh, “ The 
decree absolute gave a new right, confirmed a new estate,” per 
Lord O’Hagan in the same case on further appeal (L, R. 7 A. C. 
at p. 289).

Thus looking to principle it would appear that the fact that 
the second mortgagee Umaji’s interest in the equity of redemp­
tion was not represented in the suit in which Hassan the 
prior mortgagee obtained an order absolute for foreclosure can 
no more prevail to save Umaji from being redeemed as to his 
charge on the equity of redemption than if there had been no 
foreclosure but some third person had bought the right, title and 
interest of the mortgagor (that is, the property subject to the 
mortgages to Hasan and Umaji) and were now suing to redeem 
Umaji.

Turning next to decided cases, Umes 0/i under Sir ear v. 
Zahir Fatima may be cited to show that their Lordships of the 
Privy Council {see at page 178) did not question the proposition 
that at any time before actual sale the mortgagor himself and 
anybody to whom he may have transferred the property can 
come in and redeem the property by paying the debt.

In the present case the appellant Hasan, as already pointed 
out, has added to his rights the mortgagor’s interest in the equity 
of redemption.

In  the respondent No. 1, Umaji, we have a second mortgagee 
who was not a party to the redemption suit and has therefore still

(1) (1881) 6 Q. WS at p, 360. (2) (1800) 18 C«l. 164*
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a right to redeem Hasan so long as his own charge on the equity loos.
of redemption subsists. That charge can be got i n  by redeeming H a s s a s b h a i

(Jmaji. The question then is v^hy should not the right of Hasan uitaji.
to redeem, the puisne mortgagee be enforced in this suit even if 
it be held that Hasan must first submit to be himself redeemed 
by Umaji ?

In Madhalai v. ShmMdv a prior mortgagee, Sitabai, obtained 
a decree for sale against the mortgagor Anandrao behind the 
back of a puisne mortgagee and Shamrao was the Court pur­
chaser. The puisne mortgage was with possession. In a suit be­
tween Shamrao as plaintiff and Radhabai this Court allowed Sham­
rao to redeem Radhabai, the puisne mortgagee, and Westropp, C.J., 
said : No doubt the decree in Sitabais suit bound the mortgagor
Anandrao Bapuji (who was a party to Sitabai’s suit), so far as his 
right to redeem is concerned, and, therefore, the plaintiff has a 
good title to the interest of Anandrao Bapuji and is accordingly 
entitled to redeem the lands from Radbabai’s mortgage.’^

In Bacloha Arjunji v. Bamodar Raghnnatk Sargent, C. J., 
observed that the circumstances in liaclhcibai y. Bhamrm W were 
of a special nature and it may perhaps be open to doubt whether 
the decision is reconcilable with the ruling in Ka&andaa Zaldas 
et al V .  Pranjlvan Asharam Shaik AhduUa v. Eaji AM2illa, 
and Rupchand v. Davlatrav that a purchaser at a sale in 
execution of a decreo on a mortgage acquires the estate of the 
mortgagor as it existed when he executed the mortgage.

Mr. Mulgaonkar, for respondent No. 1, ITmaji, argued that 
the above observation should be treated as casting doubt on the 
proposition that when the equity of redemption so charged to the 
extent of a second mortgage has become merged in the title 
acquired by the Court purchaser at a sale effected in the suit of 
the prior mortgagee the Court purchaser cannot get in that 
charge and complete his title if he so pleases by redeeming the 
second mortgage ; but it is not apparent why such a construction 
should be put upon that observation.
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1903. The case of Bhivram v. Genû ^̂  is instructive. In that ease
ifAssANBHAi one Genu had mortgaged property to one Hanmantrao for a sum 

less than Bs. 100 by an unregistered deed. At a later date Genu 
executed a mortgage for less than Rs. 100 of the same land to 
one Pandu by a registered deed. Hannaantrao obtained a decreo 
upon his mortgage and having caused the property to be put up 
to sale by the Civil Court became its purchaser. He did not, 
make* Pandu a party to the suit on the mortgage. Subsequently 
the assignee of Pandu brought a suit to enforce the mortgage to 
Pandu. In that case Westropp, C. 1,, said (at page 519) ;

Assuming, however^ that Pandu had not  ̂at or before the execu­
tion of ■ his mortgage, notice of IIanmantrao\s unregistered 
mortgage^ and, therefore, that Pandu ’̂s mortgage by virtue of its 
registration is entitled to priority over that of Hanmantrao, the 
latter (Hanmantrao) will in that event be entitled^ as owner of 
what was Genu's equity of redemption under the judicial sale to 
Hanmantrao^ to redeem the mortgage of Pandu/'* What is to bo 
specially noticed here is that Pandu was not represented in the 
suit in which Hanmantrao became purcliaser and tlius owner 
of wdiat was the mortgagor Genus’s interest in the equity of 
redemption.

The principle- here followed is the same as that in the later 
case of Badhabai v. Shamrav, namely, that in a suit between 
the prior mortgagee and the mortgagor on the prior mortgage, 
the mortgagor’s interest in the equity of redemption is fully 
represented and passes under the decree for foreclosure or sale to 
the mortgagee or to the Court purchaser oven though a puisne 
mortgagee who has an interest in_, or charge upon, tlie right to 
redeem the property has not been made a party to such suit.

In Umes Chmder Sircar v. Zalmr Fatima, a case decided, as 
already noted, by the Privy Council, a prior moi’tgagoo wl\o had 
acquired the equity of redemption of tlio rnortgagorsj charged to 
the extent of a subsequent mortgage, was allowed to redeem the 
subsequent mortgagee in a suit in whicli the latter sued to redeem 
prior encumbrances so as to make his own charges the first on 
the property,

(X) (1882) 6 Boin. BIS, (a) (18S1) 8 Bora. 163.
W  (1890) 18 Oal. 164.
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Mr. Mulgaonkar argued that tliis decision, may also be 1903. 
interpreted as supporting liis contention because it decreed a Tl.AisIxBiui 
preliminary redemption by tlie puiaae mortgagee of the prior Umaji. 
mortgage and then upon the terms stated in the decree the 
redemption of the puisne mortgagee by the prior mortgagee ,̂ but 
it is unnecessary to discuss the reasons appearing from tlie jndg- 
m entfor the decree taking this fornij, for the fact remains that 
the decree as worked ou.t gave the prior mortgagee the option 
to redeem the puisne mortgagee,
, In Rangasamy Naihn y. Jelli Bodi Naiken (•) the liability of 

a second mortgagee to be redeemed by a iirst mortgag'oe who 
had got a decree for sale on his mortgage and purchased the 
mortgaged property is affirmed.

In Auundo Moyee Dosscc v. Bhoiicndro Chuncler̂ -'̂  it was 
pointed out that a foreclosure suit binds subsequent mortgagees 
of the equity of redemption.

Mr. Mulgaonkar ha.s relied upon the following remark in 
G-hose on the Law of Mortgage (3rd Ed,  ̂p* 741) :— It should bo 
here noticed that where a mortgage is redeemed by a puisne 
incumbrancer who was no party to the suit for foreclosure, the 
mortgagor will acquire a now right of redemption which he may 
exercise notwithBtanding the pi:e7ious decree for foreclosure.
Thus, if the first mortgagee forecloses the mortgage without 
making the second mortgagee a party to the action^ the latter may 
redeem the first mortgage; but ho will be liable in his turn to
be redeemed by the mortgagor.^^ No authority is mentioned
supporting this view that in the circamsfcancea stated a right to 
redeem is revived in the mortgagor who has already been fore­
closed. It is a view opposed to section 60̂  paragraph 2̂  o f the 
Transfer of Property Act (IV  of 1882) and to the decisions of this 
Court in Sliivram v. Qeim and RadJLahai v. BJiamrav and to 
the principle underlying the decree passed bjr the Privy Counci-1 in 
Hmes Chmder Sirear v. Zalinr but may be reconciled with those 
decisions and with the remarks quoted from lleatJi v. Tihgli isiif.') 
if the word mortgagor in the above passage is read as meaning

(1) (1902) 26 Mad. 484. <3) G Bom. 53(5.

(■:■) (IS71) W  Moo. I. A. 101. (1) (IS&l) 3 Bo u. 16 >

(̂ 0 (1S90) 18 Oal. IGi,
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1903. the person who has acqnircd the mortgagor’s interest in the
pqmty of redemption. Even as it stand.s tho pasfsago does not 
help the respondent XJmaji as it recognizes that a second 

VuAn. j^Qj-tgagee does not in the circumstances stated escape his
liability to be redeemed.

Thus on principle and authority the conclusion to be drawn 
is that when an order absolute for foreclovsure has been made in a 
suit between a mortgagor and a prior mortgagee, the fact that a 
second mortgagee was not made a parfcy to that suit does not 
deprive the prior mortgagee (who has by such order absolute 
acquired what was the mortgagor's interest in the equity of redemp­
tion) of his right to redeem the second mortgagee ; and this right 
must at his option prevail ultimately even though the equities of 
the suit between him and the second mortgagee may require that 
the decree should allow the second mortgagee to exercise in the 
first instance his own right to redeem the first mortgage^—a right 
which notwithstandiug the foreclosure survives to the second 
mortgagee until he is himself redeemed by reason of his charge 
on the equity of redemption not having been represented in the 
former suit which was therefore insufficiently constituted as to

THE INDIAK LA W  REPORTS. [VOL, X X 7 III .

The puisne mortgagee Uxnaji cannot be allowed to both 
reprobate and approbate the proceedings in the previous 
redeiiaption suit (156 of 1897). I f  he exercise his right to redeem 
Hasan he will remain liable to be redeemed himself by the owner 
of what was the mortgagor’s interest in the equity of redemption^, 
that iSj, by Hasan. The only practical question which remains is 
whether such ultimate redemption by Ilasan should bo provided 
for by the decree in the present suit or whether the decree should 
only provide for the redemption by ITmaji of the prior mortgage 
and Hasan be left to bring another suit to redeem 0maji. XJmaji 
has sued on his own (second) mortgage and Ilasan has expressed 
his willingness in the Lower Court to pay off the second mortgage 
and thus redeem Umaji. There is therefore no reason why all 
proper relief should not be given in the present suit.

Umaji, respondent No. 1, has not asked that in the, event of 
its being decided that Hasan, appellant, may ultimately redeem 
hiiii, our decree should provide that ho (Umaji) ma,y in the first 
instance ledeem Hasan.



The decrees of tlie Lower Courfca muat be varied liy making 19C3,
the relief awarded ccnditional on the appellant Hasan, tlcfendant Hass-vn-biiai
No, 2, nofe redeeming the plaintiff’s mortgage of 26th May, 1897, ‘Ciujx,
within the period allowed to Umaji to redeem Hasan wbieli we 
alter to six months from this date by payingto plaintiff Es. ld7-13-0 
with interest on Rs. 100 at the rate stipulated in the mortgage 
hond from date of suit till date of payment. In default ol: such 
payment witliin the said six months the appellant Hasan to be 
absolutely debarred of all right to redeem. Costs in the Court 
o£ first instance as ordered in that Conrt^s decree. Costs in the 
Lower Appellate Court each to bear his own. But respondent 
No. 1 to pay the costs of appellant in this Court.

J A C O B ; J. :— This suit was instituted by the plaintiff U a i a j i  to 
recover principal and interest due on a mortgage bond executed 
by defendant No. 1, Chimnaji, on the 6th May, 1897, by sale of the 
mortgaged propert3  ̂ Defendant No. 2, Hasanbhai, was added, 
because being in possession he appeared to have an interest in 
the property.

Defendant No. 1 pleaded want of consideration, and asked for 
a decree for payment by instalments.

Defendant No. 2 claimed to have an. absolute title to the land.
He had been in possession as n^ortgagee under a prior mortgage, 
and defendant No. 1 having failed in pursuance of a decree for 
redemption brought by him in 1S9? to pay the money within the 
prescribed time  ̂ had been foreclosed by an order absolute on 
] 7th "Pebruaryj 1899.

The plaintifi was not a party to the redemption suit. At one 
time in the course of the hearing before us it was understood that 
plaintiff'^s mortgage Vv̂ as taken pendente lUe, but it turned out that 
it was executed, a week before the institution of the redemption 
suit b}̂  defendant No, 1, In the redemption suit there were 
others joined as co»plaintiffs, and a question was raised before the 
District Court as to whether Chimnaji (defendant No. 1) had a 
complete title at the date of his mortgage to plaintiff. An issue 
On this point was tried and was decided in the affirmative.

It is true, as pointed out by the Subordinate Judge in his 
judgment on remand, that the question wliethor the mortgage by 
Chimnaji to plaintiff carried the whole, or only a share, of the
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,, lOPS' equity of roiuimpiioii wovJd not have affected the plaintiffs right
irAssANijiiAi toreLlccm a prioL' mortgage. The fact, however (had it been a

llasanbhai (defendant No. 2) had acquired by the 
foreclosure the title of other co-sharers besides Chimnaji might 
have niacerially affected the question ■whether Hasanbhai in his 
turn was not entitled to redeem the plaintiffs mortgage.

Upon the pleadings the Subordinate Judge framed a second 
issuo in general terms, as follows^ t'iz. : What relief, if any, is 
plaintiif cniitled to agfiinst defendant No. 1 and against defendant 
No. 2 ? And on this issue lio held that plaintiff was entitled to 
redeem the property from defendants Nos. I and 2 on payment 
of Iis. 300 within two years to defendant No. 2.

Tliis decree on appeal was confirmed with costs.
The suit as originally framed was for realisation of the 

mortgage debt against the mortgagor^ Vvdiile the decree was for 
redemption against the mortgagee. The prior mortgage however 
was not referred to in the plaint, and the question of the necessity 
for redeeming it arose out of the pleadings, and as no objection 
was taken in the Lower Courts to the change of the nature of 
the suit, we should not, I  think, be justified in second appeal in 
enforcing a technical objection of this sort against the plaintiff. 
Point No. B in the first appeal does not appear to have been 
pressed at the hearing. The Lower Courts should however have 
required the plaint to be amended and the deficiency in Court fee 
to be made up. In the Subordinate Court Hasanbhai stood only 
on his claim as absolute owner. l ie  made no offer to redeem the 
plaintiffs mortgage, or̂  in other words, to pay off the claim as 
presented in the plaint. The Subordinate Judge states that he 
had actually refused to do so, but of this there is no indication on 
the record. In his first appeal Hasanbhai in point No. 9 put 
forward that he had been ready to pay what might be found 
due to plaintiff, but although when the remanded issue was under 
trial before the Subordinate Judge a formal ofler to pay off the 
plaintifT^s claim was made, this offer was not renewed before the 
District Judge when finally disposing of the appeal. Under these 

: circumstancGs it does not appear that as the ease comcs before 
us ihe appellant is entiled to any more indulgence than the
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The question wliicli is before us is concerned strictly witli 
their legal rights inter se. HissANBH&i

There can be no doubt upon the authorities that a puisne u .w i. 
mortgagee, who was not made a party to a suit on a prior 
mortgage, does not lose his right to redeem that mortgage 
by sale or foreclosure in that suit.

The further question however whether the prior mortgagee 
who had forccloscd; or purchased under a sale in such a suit, is 
in his turn entitled to the option of redeeming such a pnisne 
mortgagee is one that is not so free from doubt.

It is true that the interest of the mortgagor was acquired by 
proceedings in a suit to which the present plaintiff was not a 
party, and by which he is not therefore bound, but it appears to 
mo that it can only be for the jDrotection of his rights^ and not 
for their enlargement, that the puisne mortgagee under such 
circumstances can claim to disregard the effects of the previous 
litigation.

I f  there had been no such former suit for redemption of the 
prior mortgage, there can be no doubt that the plaintiff would 
have been liable to be redeemed by the mortgagor. Can he then 
bo allowed to say in reply to the prior mortgagee that the 
foreclosure operates to extinguish the rights of the mortgagor as 
against him ?-

Mr. Mulgaonkar was not indeed prepared to go to this length.
He admitted, referring to a dictum at page 742 of Ghose^s Law 
of Mortgage, that after redeeming the prior mortgagee he might 
still be subject to redemption at the instance of the mortgagor.

The dictum just noticed is not supported by reference to any 
authority. Its acceptance would involve the reopening of the 
mortgagor’s right to redeem the first mortgage, which had been 
already foreclosed as against the first mortgagee.

It involves in fact the assumption that a puisne mortgagee 
who was not made a party to suit on a prior mortgage is entitled 
for all purposes to treat that suit as a nullity, leaving his rights 
as against the mortgagor and the prior mortgagee individually 
entirely unaffected. I  cannot find that this has been affirmed in 
any of the cases which have been cited before us, or in other 
cases to which I have referred.
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 ̂ 190 . On the contraiy in liis order of rercrcDce to the Full Bench in
ITTssMsr.HAt the case of Belendra Narain ,Ro?j v. liamtarmi Banerjee Mac- 

lean, C. J., says : I t ,seems to me Vvre ought to look^ not at what
his (the puisne mo.'tgag'oe^s) rights would have Leen  ̂had he been 
made a party to the first mortgagee « .suit; but what his rights as 
second mortgagee are as ho was not made a party/’ that is to 
say, his rights are unailected as to Iii.s security, but the persons 
against whom those rights may be cnl'orcod may have been 
changed by the previous litigation^

I f  the puisne mortgagee would still be ]ia]jlc to bo redeemed^ 
then ifc is no hardship on hini that ho 8U<)uld bo redeemed at the 
instance of the prior mortgagee, who has by foreclosure acquired 
the title of the mortgagor, rather tlian by the. mortgagor liimself 
or any other private assignee of tlie mortgagor's interest.

If, as held by the Calcutta Full IJencli in the case just cited 
(I. L. B., 30 Cal,  ̂ 599), the puisne mortgagee is under such 
circumstances entitled not only to redeem but also to bring the 
property to sale subject to the prior mortgage, such a right must 
surely involve the correlative liability to be redeemed. The right 
to bring the property to sale involves the right of foreclosure 
witli which the right to redeem is always co-extensive. Whether 
the decision of the Calcutta Eull Beucli is in all points reeoncil” 
able with the decisions of the 33ombay High Court'laying down, 
that the purchaser at a sale in execution of a decree on a prior 
mortgage stands in the place of tlio prior mortgagee^ subject 
only to redemption at the hands of a puisne mortgagee who was 
not a party to the decree (see Desai JjaUuhhai Jdhaljhai v. Mmu- 
rlas Kufjerclas and the previous authorites there cited), may 
perhaps be open to question. It may bo noted however that 
what was held in that suit was that the subsequent mortgagee 
could not compel the purchaser (jdIio was not iha prior mortgagee 
himself) to pay off his mortgage.
: I  find on referring to the paper book of the case of Vasudev v.

th at the learned Judges w ho decided th at appeal 

proceeded on th e ;as3umption th at the p lain tiff h avin g  b ou ght

(1) (1908) so Ca.1, 699 afe p. 601. (2) (189S) 20 Bom. 390,
(8) (18S2) P. J. p, 31.
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undei: liia own decree oljtained -witliout makiug defendant a ^̂>03,
party is in no better position than that o£ a mortgagee and can- H a s s a s b h a .1

not rely on the sale under the decree as a thiid party could do,’"’ -gjuji.
This circumstance may afford a basis for reconciling the  

decision in liadliabai v. 8Uamrav with the other Bomhay 
decisions^ as to which doubt is expressed by Sargent  ̂ 0. I., in 
JJadoha A rjm vji v .  Baraodar Ticighwnatli, In this conne^ction 
it is to be borne in mind that the foreclosuie with which we are 

now dealing was the result of a suit for redemption brought by 
the mortgagor^ and that it was the mortgugor (who had executed 
Ills second mortgage only a w eek before filing his plaint), and 
not the prior mortgageej who w as responsible for the omission to 

make the present plaintiff a party to that suit. There can pro­
bably be little doubt that the present plaintiff had notice o f th at  
suitj and that it waa for the purpose of raising funds for that 
suit that the mortgage to him was executed. Apart however 
from any such means that may be available for differentiating 
the present suit from those above referred to, it is clear that the 
theory that a purchase under a decree on a mortgage has the 
effect of shutting out all puisne incumbrances, so as in a n y  w a y  

to affect the rights or liabilities of persons who were not bound 
by that deereej has been rejected by the Judicial Committee of 
the Privy Council; see Um,cs Oliurider Sircar v, Zaliiir Fatima

This case also in my opinion affords direct support to the con­
tention of the respondent as to his right to redeem. The suit 
having been brought for sale, subject to other incumbrances, it 
beeauje necessary to determine the question of the plaintiff’s 
right to redeem a certain share in the hands of Zahur in order 
to clear the way for an adjustment of their respective rights in  

the purchase money. The case however did not rest there ; it 
was found that plaintiff having redeemed that share, was in  his 
turn liable to be redeemed by Zahur as purchaser at a sale under 
a decree on her mortgage^ snhject io the plaintiff^s mortgage or 
mortgages (the plaintiff not having been a party to that suit), in  

respect of another subordinate share. The necessity for providing

(1) (1831) 8 Bom, 168, (2) (1591) IG Bom. p, 491.

(3) flS90) 18 Cal. p . 179.
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for such a double transaction b y  w a y  o£ m utual redem ption ap­

pears to  bave been due to  tb e  fa c t  th a t th e properties held in  

m ortgage b y  each were not identical (see page 1 8 1 ).

I  therefore concur in holding that under the circumstances of 
the present case tbe appellant is entitled to redeem on the terras 
stated by my learned colleague, and that the dccree of the lower 
Court should be modified accordingly. I  also concur in the order 
as to costs.

JDecrce varied.
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B e fo re  M r, I m lk e  Ohandaviirhar nrnl M>\ JnaiitQ Aston.
1903. SH ID LIN G i.P P A  liiK IRATPA and otiieiu) (ottirai^Ai, Defendants), 

\G. , Al'PEiiANTS, w. S.HAKKARAPPA am  K  A.BABASAPPA ITTIG l
(original PLAmi'IFF), ElJSi'0\r)I!NT/>!‘

Par£ners?d;p—Dissolution of 2?avtncrskij)'~~>Apj)ointmcnt o f  Bc.oovnor—.Doli o f 
the Jirvi— Deorert against one 2)arlne)’— S(^fisfaction o f the. decree h j ih& 

'iktftnei'—Swt hy fhe partner a(fa{n«l Iiifi co-partners for  CAmtrihnHo7i-~‘ 
Court—Practice and proce&wre.

The plaintiff aiid clefcndwitH bm lcd in partnet'Kliip from 1884 to lSi}4, In  
iS M a s u i t f o r  dissolution of tlie jartnorslup was iiiRtiiatod "vvith tlie result 
that on tlio lltli, Juno, 1807, a decree was passed appointing' a P»,e(.‘civei‘ with, 
the usual directions for aecounta and infjuiry. In  tlio m eanwhile, .T., a 
creditor of the pai’tneraliip, sued tho plaintiff and dofcndanls for tlio debt duo 
to Ixim, but the Court jiassud a dfcreo against the plaintHf alone, loaviiig his 
i-iglits against the defendants to bo settled, iu tho acfsountH nndor the docroo 
dated the 11th Juno, 189?. The plaintifF sfUiKiiod .T,’« decTee, wluoli. was for 
Rs. SjSGl-S-O, by means of a h m ila  nndcr wliioh S. and Jv. paid on his 
account B s. 5,400 to J. The balaiico 1G1-G-!) diio nndor tho decrcc was 
paid to J. by j>lainti'if him self. H'ho plaintiil then institutod a su it to xeco vn ' 

from  tho defendants their t-hai’O of tho decreed dobt. Tho Bnbordinato d’ndgo 
awtirded the plaintiff’s claim. On appoal,
' ITdd, (1) that as J.'s decree had been B:t,ti,sliC!d by tho plaintiff boconi- 

ing liablej to S. and K., h3 was entitled to call upon tho defendants to enaldo 
Mm to meet their shave of the lia.bility ;

,.(2)  that it was oi^en to any ci-cditor of tho partnoi’ship to sue tho partners 
and Obtain a decree for tbe xecovery of his debt, but no creditor, after the 

,;|pp0i»t™-ent of a Eeceivcr, oonld* exocnto any decroc, obtained after that

« Fif0t Appeal No. 35 of X$)03.


