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down by tlio Privy Council in the recent ease of Malkarjunx, 1S03. 

yarhari where it was said that strangers to a suit are 
justified in believing that the Court has done that which by the 
dire!3tion of the Code it ought to doĴ  Here I think the pur- 
ehaseij who was a stranger to the suit, was justified in believing 
that the Court had authority to attach and sell this property.

For these reasons I think that the order of the lower apiiellate 
Court was wrong and that it must be reversed and the decree 
of the Subordinate fJudge restored with co.sts throughout.

Decree re-versed̂

( i )  (1000) 2a Bom, 337 p . :1I7.

O K IM IJ^A L  A P P E L L A T E *

B efore  M r. Justicr Clumiavarjcar,micl M t , JusUce Jacob ; on reference, 
before Mr, Justice Aston,

EMPEEOE ALLOOMIYA, HUSAW.-

GamLUng— Boinhajj T feveniion  o f  G-amhl'wg A ct (Bodihay A ct I V  o f  1S87J) 
sections 4, i>, 6, 7— KeG'ping a common ffcwilng liou-s<i—A^yplicahUit}^ o f  
^resim jytion under section 7 io OLises v.nihr sedio7i d —W arrant tinder 
scction G— 'Bdlay in cxcctiting the war^'u'nt— Previous comiotion— Criminal 
Frocedara Code (A c t  V  o f  1.898), scetion 342— E vidence A ct fA c t  I  o f  
1S7SJ> sections

On tlio 19fcli May, 1903, a Tvarrant wasissxiod by the Commissioner of Police at 
Bombay, under section 6 of the Bombay Prevefntion of C4ambliiig Act '(Bombay 
Aofc IV  of 1SS7), for tlie cirrest of accusod’ 1, In exccjutlon of this wirrantj wben, 
on tlio 7tli June, 1903, tbg police entered tlie room of acoiisad 1, no actual play' 
was soan by tbe raiding party, but there were foaud playing eards on tbe grotiucl, 
and ton persons, including accused 1, were found sitting in a circle. ITpon thesa 
facts the Magistrate oonvicfccd the accused of Icceping a common gaming house, 
an oii'enoe under ssction 4 of the Bombay Prevention of (jambling Act (Bonibay 
Act TV  of. 1887), by applying to bim tbo presumption created by section 7 of 
tbe A ct; and taking into consideration tbe previous couviotions of tbe accused 
under tbe Act, be sentenced bim to pay a fino of Es. 500, tbe maximum amount 
of fino allowed by tbe section. On appeal to tbe High Court,

JJcid, by Gliandavarkar and Aston, JJ. (Jacob, J.j dissenting), affirming tbo 
conviction, (1) tbat tbe presumption created by section 7 of tbe Bombay
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Prevention of Gambling Act (Bombay Act IV  of 1887) cotild bo applied to cases 
falling undor fsoctlon 5 as well as to tlxoso falling 'vvitliiii tlio purview of section 
4i of the Act.

(2) Tlud; tliG applicability of seofcion 7 of tbo BomlJivy rrevontion. of 
Gambling Act (Bombay Aefe IV  of 1887) affacbd by tho fuct tbiit a 
flottsld&rable intoi’vnl litid elapsed beiwoon tlio issue of a wan’iuit under scction 
0 of tlic Act and the eseotition tlioreof.

(3) _11iat tbfi ovidcnoo tbafc tbo accused had boon provlonsly convlototl of tlio 
satno oiTencG was admissible to sliow guilty loiowledge nr intention.

H eld , by Jaoob, J., dissonting, (1) that tlie prosuniption i-reatod ))y .section 1 
of the Bombay Prevontion of Gambling Act (Boml)i.iy Ac-t IV of 1887) is 
sufficient for tho purposes (jf section 5 of tho Act. It iH also sufficient for the 
purpo.s0s of soction 4 {a) so far as regards the, J'act tbfit the Iioubo, &c., is usoJj 
but it is not alone suiliciont fov tlio purpose irl: s]io;viny tliat tho houae way so 
kept or used by any spocifiod person,

(2) That in a trial for an ofl'onco nndiu’ KCotion 4 («) of tho Bombay 
Prevention of (rambling Act (Bom])ay Act IV  of 18vS7), tho ovidoneo that the 
accused was previously conviotod of a similar oi'fencc cannot bo admitted cither 
under sections 14, 15 or o:li of tho Evidoiico Ac!; (I of 1873).

(3) 1’hat the (juostion whether tho diday, betweon tho issuo of a warrsint 
under section 0 of tho Act and its exocution, lias boon j>easo,nablo ,or othovwiso is 
ono which must bo decided with rofoi’enci'- t;o tho circumsfc(wici}!3 of oach caao.

A ppeal from the conviction and scntoncc recorded by 
Karsandas Clihaliildas, Tiiird Presidency Magistrate of Bumliay.

On the 19th May, 1908  ̂ the Commis«ioner of Police at Bombay 
issued, under section 6 o£ the Bombay Prevention of Gambling 
Act (Bombay Act IV  of 1887), a warrant for tlio arrc«t of 
Alloomiya Husan, accused 1.

Ill execution of this warrant, the police entered tho room of 
accused 1 on the 7th June, 1903, where a pack of eard.s was 
found and ten persons, including' accused 1, were found seated in 
a circle.

The accused 1 was thereupon, charged under .section 4 of tho 
Bombay Prevention of Gambling Act (Bombay Act IV  of 1887) 
with keeping a common gaming Iiouho, and accused 2— 10 under 
section 5 of the Act with being found gaming therein witli cards 
and money,
;: T?he convicted them and sentenced them to pay
ines varying in amount. The following is a material portion of 
Ms judgment*
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Throe witnesses have been examined by prosecitfcioti, vh., Inspector Pofcer 
Sullivaiij Sub-Inspector EoLorts and Sub-Iiispsctor Finch. After going 
through their evidence I am fully convinced tha,t the statements of all the 
accused except Ho. 9 ara unworthy of any belief whatever and that all the accused, 
except Ko. 9 , -ware actually gaming with cards and money when they entered 

.N o. I ’s room armed with a warrant from the Commissioner of Police on the 
7tli instant at 3 p.m. It is proved to my satisfaofcicm that whon they entered 
the room, all tire accused except No. 9 were actually playing ■with cards and 
money as they were seated in a. circle; that oa seeing Inspector Sullivan 
enteriixg there was a general confusion and rush for windows and doors; that 
accttsed No. 10 thre^v out of the -window a ea.p -which was lying on the 
ground; that No. 8 jumped on a, chair and began to read the Kurtin, 
v.diile No. 7 quietly sat near him. and that No. 9 began to work in a bath 
room. The evidence of Inspector Sullivan is fully borne out by the 
evidence of Sub-Inspectors Boberts and Finch, from whose evidence it is also 
proved that the packs of cards, Exhibits B and C, TŜ ere found in No. I ’s room-—• 
Exhibit B on. the floor scattered about and Exhibit 0  underneath a mat~aud 
that Es. l'3-O were found lying on the ground. It is also proved that Sub- 
Inspector Finch and Eobeits had to go to the doos on the other side in order to 
prevent the accused escaping. One witness has been esamined on behalf of the 
accused byname Abdxil Eehnian Abdul Easool, a relation of acoujsed N o -1. 
He -was not present at the tinae accused were arrested, but he tries to support the 
statements of accused Nos. I—4 and 5 and S showing tha.t No. 8 is a preacher 
of Knran, that No. 1 was never seen gambling, and that some money was due to 
No.*?. 4j and 5. In view of the evidence for tho prosecution which is quite oleax 
and trustworthy, and which I  do not see any reason to disbelieve, I  am not 
prepared to hold on the evidence of this witness alone, who is related to No, 1 
closely, that Nos. 4 and 5 and S were in No. I ’s room fo r  the innocent purposes 
they suggest and that the three witnesses for the prosecution have perjured 
themselves. I  do not believe his evidence at all and on the evidence for the 
prosecution find that accused No. 1, being the occupier of the room, used it for 
the purpose of a common gaming bouse, and that Nos. 2, 3 ,4  5, 6, f ,  8 and 10 
were found gaming with cards and money in that room. I  accordingly conyict 
accused No. 1 under section 4 of Act l Y  of 1887 and accused Nog. 3, 3, 4, 5,
6, 7 , 8 and 10 under saetion 5 of the said Act. With regard to accused No. 9, 
la m  inclined to believe that he was a mere loolcer on temporarily. !For,the 
evidence shows that his tools were with bim and that he began to work after the 
Police came. It is doubtful whether he was in No. I ’s room purely for the 
purpose of gaming. I therefore giro him the benefit of the doubt and order 
him to be acquitted. Now with regard to the suggestion made by Mr. Kazi 
Kabirudin that tlae warrant issued by the Commissioner of Police is bad, I  must 
holci that the warrant is perfectly legal. It has been executed by an officer to 
wh.om it was addressed and has been issued by the Commissioner of Police who 
is aiitborized, under section 6 of the G-ambling Act, to issue it. I fail to see any
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1903. iIl“giiUij in it* With regard to tluj point tiuit tlioro is no cvideiiiicj t(.i yliow that 
uoc’.iH'u'd Ko. I used tliiw room iia a ctimmon giii'ning liouBe, thove î i iiutuing to 
alioft’ th:ifc tlio room was nf<cil fur the pi'olHi of the person ocuu ĵyliig- or viHing 
sueli room, I think scction 7 of tlw Gaming Act k  cpite clear, Soctioii 7 says 
when cards, dice, eouutcK or othor insitruriumtu <>i g’anilng usiod in pU}''lny* any 
.g\imO) &c., arc found in a house or room ontni'jd tuuloi'warrant issuod nndci* 
section G, it aluill bo eviilonce, until tlm conti'ary i:-; .slioivn, that sueli hovjiia or 
room li3 used as a common gaminj ’̂ lifmse and that Iho punjoni? found tliereiu 
’troi’o prosont for tlio puTpoBC of gMniing, nltluiugli n,o play was soon hy tho 
Polico otHcer. In this caso it provod that a, hiy'al warrant was issaied under 
BQctiun (i by the GourtniHsionca’ of I ’olico. It i;j also proved that cardn iuul 
nmncy Averc I’ound in a roora which ifj pi’ovcd lio bo in No. l ’,s {xseiipaitiou aiul 
wliidi \vas entorod urrlor tUo iV.UhoriLy oi‘ that warrant. Those two f.ivtinni- 
btanco.̂  ai'o, in m y  opiuioUj ovtdoucij nudof KiSution V of that rooni hahig UaiJ 
a common garniug- lumao and that tlio porĵ ous prCHont tljorein woro thero for tho 
purpose of gaminy until tho contrary in ui;ulo to apptnr. A,a it hiW not heon 
inado to appear to uiy Hatiĵ faotion tluit t!io ;u“cu.sed wore, in that room for tha 
innoccnt purposes moutioned 1>y tluon and iw card:-; and nionoy v;ci'o found in 
that roonij I  nmst convict" accUHcd No, 1 iindin; Boction .'.li and accused Woa. 3, !i, 
d'j 5, 6j Tj 8 and 10 under Kootion 3 of tJuj (lajiinj^ Act. '\\'"Ith, rogMfd to tha 
punishmout to ho iuflictcd on the uccuKed, I thiulc No. 1 de.yervus to he do;dt 
with aevoroly as lio is twluiittodly a coulinnoil gtiniblcr. Ho lias Iwoii conviutfd 
twice tindor section 4> on a chargo o£ kocpin^ a oonimon liou.-,o aiu'i
tiiricG under section 5 cm u, chai’go of gamhif^. In hiacaso a, dotorroiib sjuuionfo 
is necossary. I  sonteiico accused No. 1 to psiy a line of rnpscH live hundroil, in 
dofaxilt three weeks’ rigorous impvis^onintint. With reyard to accused KToa. S], 
4j 0, 6, 7, 8 and 10 ,1 t'entonoo eaeli of them to pay a fine of rupees KOventy-iiyc 
Gachj in default one weclc’s Tigorous inipvisonnxont.

The accn.sed 1 appealed to tlio High Courfc.
The t’ollowing are the sections of tlio Bombay l^reveutioiii

of Gambling. Act (Bombay Act IV  of 1887), rei'errcd to  in  tlie 
case:—

4  Wlioev'er:

K e e p in g  ccim m ou 

lioaac.

(«) hoing the owner oi' oo«\!pl(3i' or kiving tlio 
use of any Iioubo, room, or place, openf!, keqis or 
uscw tho, saino for iho. puri^oso of a common (.i'aniiuî  
hon®;

(5) being the owner or occupi(jr of any Hueli hoitso, room or |>lac.i;;, kuo\vingly 
or vilfttlly permits the sarno to ho oponed, occuiiied, kept or used by tmy otlior 
])6i.son for the pni*ijoso aEoroMaid;

(c) 1 .a«̂  tlie care or Boanagemout of, or in any raaimei* asBiats in conductbig 
tl 0 husimss. oi any sucK iiouso, roojn or place opcnecl, ocCTpiwl, kept or URcd 
for IliopTirpow aforesaid.
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(.:?) ridvraicoa or furmslies inoney for tlie purpose of gaming witli persons 
freqiicutirig any sxicli lioxxse, room, or place, shall be ptiiiislied witli fino wliicli 
may ext-oiid to five Kuiidred rupees, or with imprisoninaut whicli may extend to 
tliree raoiiths.

5 Whoever is foiiud ia any common gaming house, playing or gaming with 
cardSj dice, counters or other instrnmenb of gaming, 
or is found there present for the purpose of gaming, 
•whether by playing for any money, wager, stake or 

otliei’wiso shall, he p-unished 'wvtli fine 'which may esteiid to tvfo hxmdreffl, rupees, 
or with imprisonment which may extend to one month.
, Any person fonud in any common gaming house during any gaming or 

playing therein, shall he presumed) ixntil the contmry he mad0 to appear, to 
have been thei'e for the purpose of gaming.

0. It shall he lawful for the Commissioner of Polico in the City of Bombay, 
and elsewhere for any Magistrate of the First Glass 

n-amSv o l  Districfc Superintendent of Police or for any
Assistant Superintendent empoAvered hy Governmeni; 
in this behalf, upon any complaint made before him 

on oath that there is reason to suspect any house, room, or place to  be used 
as a, common gaming housSj and upon satisfying himself after such enquiry as 
he may think necessary that there are good grouudg for suc-h suspicion, tt> give 
authority, hy special ivarraut under his hand, when in his discretion he shall 
think fit, to any Inspectoi, or other superior officer of Police of not less rank 
than a Chief Constable—

(а) to cuter, with the assistance of fsuch persons as may be found necesssary, 
by night or by day, and by force, if necessary, any such ■ house, room, or place ; 
and

(б) to take into custody and bring before a Magistrate all persona whom‘ he 
finds therein, whether they are then actually gaming or not; and

(g) to seiae all instruments of gaming, and all moneys and securities for 
money, and articles of value reasoj-iably suspected to have been used or intended 
to be used for the purpose of gaming, which are found therein; ami

(d ) to search all parts of the house, room or place, which ho shall have so 
entered, when he shall have reason to believe, that any instruments of gaming 
are concealed therein, and also the persons of those whom he shall so find 
therein or take into custody, and to seize and take possession of all instruments 
of gaming found upon such search.

7. When any cards, dice, gaming table, counters, cloth, board or other 
instruments of' gaming used in playing any game,

Proof of keeping’, or of being a game of mere skill, are found in any 
m common gamiiiy- room, or place entered tinder warrant issued

under the provisions of the last preceding section or 
about the person of any of those who are found therein, it shall bo evidenccf 
until the contraiy is made to ai^pear, that such hotise, room, or place is iised as

g’amiiig',
liouse.
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1903* a common gaming lioxise, and that t!io persons fonnd tlierein wore tlioro lu’esoiit 
for fclie purpose of gaming, altliongli no play wus actnally aeon l)y tlie Magistrafe 
or Police officer, or by any person acting under tlie authority of either of 
them,

S. B, Bady B^njor for tlie accused 1.
Scott (Advocate General)^ with the Public Prosecutor, for the 

Crown.

0 HANDAVARKAii^ J. T h e  appellant,, Alloomiya Hiisan, has 
been convicted by the Third Presidency MagistratOj Bombay^ of 
the offence oi' keeping a common gaming house under section 4 
of Bombay Act IV  of 1887. Three grounds have been urged 
before us in support of this appeal against the conviction. The 
first is that the presumption of guilt created by section 7 of the 
Act has been wrongly applied to the ofFence of keeping a common 
gaming house under section 4. It is contended that that pre­
sumption applies and was intended by the Legislature to apply 
only in the case of the offence of gaming in a common gaming 
house, which is dealt with in section 5 of the Act. There is 
nothing in tho language of section 7 which lends support to tho 
narrow construction which we are asked to put upon it. On the 
other hand, the language is wide enough to cover the case of an 
offence of keeping or using a common gaming house.

The second ground of appeal urged before us is that the learned 
Presidency Magistrate admitted the evidence of certain previous 
convictions against the appellant in proof of the offence of which 
he has been convicted. That evidence is to the effect that the 
appellant was previously convicted twice under section 4 of 
Bombay Act IV  of 1887 and thrice under section 5 of the Act. 
The learned Magistrate has drawn from this evidence the inference 
that the appellant is a confirmed gambler’ ’ and that he, there­
fore/ deserves to be dealt with severely/'’ I f  the object of 
proving the previous convictions was merely for the purposes of 
the punishment to be awarded after conviction, the Magistrate 
ought not to have allowed that evidence to go in before eonvlct™ 
ijag the appellant j but even in that case there is no law wluch 
:ptoyides that proof of previous convictions can be given to justify 
enhaticed punishment under Bombay Act IV  of 1887, Section 76 
of the Indian !Penal Code, which deals with the punishment of



persons convicted after a previous convietion^ is confined to 1903.
offences punishable under Chapter X II  or X Y II of that Code, EscEEao»
Nor could the proof of previous convictions be given against the AwobJHYA
appellant to show that he bore a bad character. Section 54 of 
the Evidence Act prohibits the admission of saeh evidence unless 
evidence has been given that the accused person has a good 
character, and the only exception allowed to that is where the 
bad character of the person is itself a fact in. isvsue or relevant.
The learned Advocate G-eneral has sought to bring the admission 
of the evidence in question within that exception by contending 
that;, as the question at issue in this case was whether the appellant 
kept a common gaming house  ̂ the evidence was admissible under 
either section 14 or 15 of the Evidence Act. Now, however the 
law stood before the amendment of the Evidence Act in 1891  ̂
such evidence is made clearly admissible by the amendment of 
the Act. See Explanation 2 to section 14 of the Evidence Act.
According to it, previous convictions become relevant within the 
meaning of that section when the existence of any state of mind, 
or body, or bodily feeling, is in issue or relevant. For instance, 
where a person was charged with the offence of belonging to a 
gang of persons associated for the purpose of habitually commit» 
ting dacoity^ it was held by the Calcutta High Court that proof 
of previous conviction was admissible under section 14 of the 
Evidence Act^ having regard to the character of the offence 
attributed to the accused; Emiire^s v. Nabth Knmar FatnaiIeŜ '>
In the present case, the offence charged against the appellant was 
one o f keeping a common gaming house. Both in the charge- 
sheet and in the Magistrate's judgment it is stated generally that 
he was accused of the offence of keeping a common gaminghouse 
under section 4- of the Act. That section divides the offence into 
four classes, and all are described in the marginal note as keep­
ing a common gaming house.” The first class has reference to 
the owner or occupier of a house, room, or place, who uses or 
keeps it as a common gaming house. Now, the user of a place 
or the keeping of it for a particular purpose necessarily connotes 
the existence of a state of mind. They imply a purpose showing 
intention and knowledge, intention to use the place for jthat

YOh. X X V III.] BOMBAX SBHIES. 13S

(1) (1897) 1 C. W. S, 146.
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1003, purpose and knowledge that it is so used. To keep a common 
gaming' house is to hokl the house and manage it with the intention 
of using’ it as such Iiahihially. In the words of Lord Hobhouse 
In Fowell v, Kemptoft J?arh Ilace-coiirse ” the phs'ase
me,for a piyrpose necessarily implies a deliberate usê  a designed 
choice of the thing used for the purpose in hand/'’ Kept ” and 
“  used ”  he says  ̂ are expressions necessarily or vory strongly 
importing an habitual or repeated use of the thing for tlie purpose. 
So also in the second class of the oi&nce. According to it, a 
person commits the ofience of Iteeping a common gaming house, 
if, being the owner or occupier of it, he hioiolngly or wilfully 
permits the same to be opened, oecu])icd^ kept^ or used by any 
other person as aforesaid ; or, in the thii'd class, if he advances or 
furnishes money/i?r Ike purpose ot gaming with persons frequent­
ing any such house. Those are ingredioiits of the offence which 
render it necessary to give proof of his knowledge or intention 
and liabitual course of dealing with the housoj room^ or place so 
far as they are relevant to the proof of the offence. I  think, 
therefoi-’oj thatj having regard to the charaetc3: of the ott'ence 
ehatged against the appellant in respecl' to fMs pm'Hcular foom  ̂the 
evidence was rightly admitted under section 14 of the Evidence 
Act.

The appellant was convicted by the Magistrate generally under 
section 4-, and the evidence in the case -shows that there was 
gambling going on when the Police entered, and tlie appellant 
who was the occupier of the room was one of tlio gambl(3rs. 
This evidence^ with the evidence of previous convictions, consist­
ing in his own admissions, shows that' he used and kept ib as a 
common gaming house both under the first and the socon.d clasy 
of the oflences in section 4, i. e. {a) and {b)>
. The third and last ground of appeal is that the execution of 

the ,warrant which was issued by the Oommissioner of Police 
under section 6 of Bombay Act IV of 1S87, and under which the 
Police entered the appellant^s liouse and conducted a search, was 
illegal  ̂ because  ̂ it is contended, the warrant was oxecutcd not 

; iinmediately after it had boon issued, but several days after. The 
; late of 19 th May, 1903, audit was executed on the

(1) (1899) A. 0.143 at p. m .
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7th Junej 190S. Section 6 o£ the Act does not say that the warrant 
should be executed immediately after its issue, nor does it pre­
scribe any period during which it must be taitou to he in force. 
But. the argument advanced by the appellant’s pleader is that it 
could not have been the intention of the Legislature to keep a 
warrant of this kind in force for an indefinite period and authorise 
those to whom it is issued to let it lie in their pockets as long as 
they like and execute it after the lapse of considerable time: But 
when the Legislature has not prescribed any' period limiting the 
time during which it is to be in force, the presumption is that it 
retains its validity until it is executed. In IJiclcen&on v. Bfcmn and 
othen̂ '̂̂  Lord Kenyon said that the warrant of a Magistrate was 
not returnable at any particular time, but continued in force until 
it was fully executed and obeyed^ though it were seven years. In 
Mayliew v. Tarjcer '̂  ̂ the same learned Judge held that a war­
rant to arrest a person that he might be bound to^appear at the 
next Session of Oyer and Terminer might be executed at any 
time. Some discretion must be given to the officer executing a 
warrant, and whether that discretion is exorcised properly and 
within a reasonable time or not is a question which must depend 
on the circumstances of each case. But the warrant itself does not 
become illegal merely because it is executed not immediately after 
its issue but some days after that. There may bê  -under certain 
circumstances, illegality attending the execution of the warra;it 
and rendering the officer executing it liable on account of such 
illegal execution; and yet the warrant itself may be in force, no 
period of time being expressly prescribed for its execution. It 
was said that the language of section 6 of the Act showed thatO p
the warrant must be executed immediately after its issue, and 
the case was put before us in this way in support of that. The 
persons who occupied the place wdien the warrant was issued 
might leave and others might come and live there, and it cannot 
have been the intention of the Legislature that the warrant 
should be executed when there has been a change of that kind. 
But it appears to me that the language of section 6 supports the 
view that the Legislature did not intend to restrict the authority 
executing the warrant to any limit of time. The warrant has to

1003.
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(1) (170 {) iPcak. N, P. 007. 
3J 1CI2—3

(179?) 8 T, R. 110,



138 THE M D IA N  LAW  REPORTS, [YO L. X X Y U l .

1903.

Empebob
ij.

Atxooiiiya.
Husah.

be issued when, a complaint is made on oath that there is reason 
to suspect that ‘̂'any house, room, or place is used as a common 
gaming house. The attack aimed at primarily is against a 
particular locality as distmguishod from the persons who live in 
or frequent it* It is because a house, room, or place is suspected 
to be a rendezvous o£ gamblers that the Legislature has authoriz- 
ed the issue of a warrant, the object being to prevent any house 
becoming the resort oi! gamblerSi, The gamblers are reached 
through the houso; rooniji or place  ̂ and it is the Iioubo, roornj, or 
place which is to be entered and searehed. The complaint in 
fact on the basis of which the warrant goes is against the house, 
room, or place, and its iimiates and its contents come in as parts 
of it. That being the nature of the coraplahit and the house, 
room, or place standing where it did, it may be the Legislature 
has not prescribed any limit of time for the execution of the 
warrant, but left it to the discretion of the officer issuing it. 
Pei'sons who live in sucli a place may change from day to day or 
from hour to hour, as those who gamble there may change. But 
the house, room, or plac<3 being in itself primd facie  proved to 
the satisfaction of the authority issuing the avarrant under 
section 6 of the Act to be a eomnio^ [jaming Iioime, it continues 
to be so for the purposes of the Act and may be searched within a 
reasonable period so long as the warrant, not being executed, is 
in-force. Again, the object being to apprehend the gamblers and 
seize the gaming instruments, it may be necessary sometimes 
that the executing officer should bide his time to make the searcli. 
Having regard to all those circumstanccs I think that the 
Legislature has delib:rately ouiitted to provide for any period of 
time for the execution of the warrant.

The only flaw in the warrant urged before us was that 
because the search under it was maile some days after its issue  ̂
we must decline-to draw under section 7 the prcHumptiou against 
the appellant that the place was used as a common gaming liouse, 
Eor the reasons I  have given neither tlis warrant nor tlm searcli 
under it is vitiated by the fact that the search was made several 
days after it had issued. Hut assuming that the flaw pointed ont 
is of such a character as to vitiate the search and make the 
presumption, created by section 7 inapplicable to the case, what
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follows ? This only that the prosecution must prove that the 
place searched by the Police was used as a common gaming house. 
It only makes a difference as to on whom the omis of proof in the 
first instance lies. Here the evidence of witnesses for the 
prosecution proves that gambling was going on when the Police 
entered and that packs of card and money were found in the 
room. The appellant and the other persons who were accused 
with him were caught almost red-handed. That evidence with 
the evidence of previous convictions against the appellant is 
sufficientj in my opinion^ as it was sufficient in the opinion of the 
Magistrate who saw and heard the witnesses and examined the 
accused; to prove that the appellant^s course of dealing with the 
room in which he has lived for the last 18 or 19 years has been 
to treat it as a house kept for gaming. The discrepancies pointed 
out in the evidence by the appellant^s pleader arc too trivial to 
affect the weight of it. I would, therefore, confirm the conviction 
and sentence under section 4 and reject this appeal.

J acoBj J.— I have had the advantage of perusing my learned 
colleague’s judgment in this appeal, and it is with much regret 
that I  feel myself unable to concur in some of the conclusions at 
which he has arrived, materially affecting the decision of the 
case.

The first objection taken for the appellant was that the 
j}restm,piion (I use this word for want of a better concise term, 
in accordance with common practice^ though I  am doubtful whe­
ther the term accurately connotes the conclusions of the section) 
created by section 7 of Bombay Act IV  of 1887 was applicable 
only in connection with an offence alleged to fall under section 5, 
and not in connection with one under section 4 of the Act. 
It iSj I think, obvious that broadly stated as this contention was  ̂
it is untenable. I am not sure, however, that the learned pleader, 
who appeared for the appellant, was quite successful in explain­
ing clearly the point of his objection.

Now it is clear that section 7 does provide for a presump­
tion under certain circumstances that the house, room or place 
in question is used as a common gaming house. That is suffi­
cient for the purposes of section 5. It is also sufficient for the 
purposes of section 4 (a) so far as regards the fact that the house, 
&c., is so used, but it is not alouo sufficient for the purpose of

1903.
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Hliowing that the house was so kept or used by any specified per­
son, and in certain cases this would he certainly an important 
distinction in favour of a person charged with an offence under 
section. 4 («).

It is necessary in order to comply with the provisions of 
section 6 of the Act that the authority issuing the warrant 
should bo satisfied that there are good gtound« for suspecting the 
house, to be used as a common gaming house, that is (under 
scction 8), that it is kept or used for the prolit or gain of the 
owner or occupant^ and before ho can be so aatiafiedj, it would 
,seem to bo necessary ea h-ijpotJtcsi that he should have what ho 
deems to be reliable information as to the enjoyment, or at least 
as to matters involving reason to suspect the enjoyment^ of such 
profit or gain by some spccitiod individual as such owner or 
occupant. 3n the present caso the warrant which is on the 
record indicafces tluit tlio Jiousc was kept by the appellant. I am 
of opinion that this circumstance alone would not have justitled 
any presumption against tlic accused; if be had disputed tlie fact 
that he was thc3 ow'uer or occupant of the house. The burden of 
proving this fact  ̂ which it is necessary to prove for a conviction 
undei' section 4 of the Actj is not removed from the prosecution 
by the provisions of scction 7 and the entry of his name in the 
warrant would so far be no evidence of this fact against the 
accused.

In  the present casc  ̂ however, this olijection of fact was not 
taken before the Magistrate. As the record before us stands ifc 
is undisputed that the appellant was the occupant of the house, 
and to hinij as suchj the “ presumption” that the liouse was 
used as a common gaming house attaches. I concur thoroforc in 
holding that on the facts of this case the first olsjection is 
untenable.

The second objection has reference to the admissionj, nofc 
indccid of evidence^ but of statements elicited from the appellant 
as to previous convictions for offences under the same Act. I 
concur in the opinion (see F a w  v. King that the
examination of an accused person in respect of such previmis 
oonvictioiis which it may bo necessary or permissiblo for the

(1) (1901) 28 Cal, m.
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prosecution to prove is without legal \Tcarraiit or justifieatioiij 
having regard to the provisions o£ section 342 of the Criminal 
Procedure Code. For the purposes of the present argument, how­
ever, these statements must be regarded as evidence, and the 
question which arises is whether evidence of such previous con­
victions was relevant in the present case.

It is not necessary I think to consider in this case whether such 
evidence would have been admissible after conviction for the 
purpose of affecting the sentence to he pas«ed. It seems probable 
on the construction of section 54 of the Evidence Act^ especially 
in view of the circumstance that in the matter of civil suits a 
somewhat analogous condition of affairs is dealt with in section 
55, that such evidence tendered even for such a limited purpose 
must be excluded. The question however is not free from doubt 
(see Queen v. SMboo Mundle^^  ̂ and lioshm  Doosadh v. 
and whether this is likely to have been the real intention of the 
Legislature in view of the deliberate adoption of the principle 
expressed in section 54 of the Evidence Act prior to its amend­
ment by Act II I  of 1891, and the considerations which brought 
about that amendment (see Queen-Umpress v. Kariieh Ghunder 
Dns'‘̂ '>) may well be questioned.

The provisions of section 221 of the Criminal Procedure Code 
have reference, it may be noted, to the competence not to the 
discretion of the Court in awarding punishment. However in 
this case a decision on this point is not at present called for as 
the learned Advocate General very readily admitted before us 
that the previous convictions must have weighed with the Magis­
trate in determining the question of the accused^s guilt. Now as 
regards the admissibility of the evidence in this connection my 
learned colleague has applied section 14 of the Evidence Act. He 
regards for this purpose the case as falling possibly within the 
purview of section 4, clause (b) or clause of the Act.

This in my opinion is going entirely beyond the record. It is 
true that so far as any law is quoted, the Magistrate only refers 
generally to section 4, which of course might include or denote 
clause (5) or clause {d) as well as clause (a), but the offence is 
clearly stated to have been that of ‘^keeping a common gaming

(l; (1805) 3 w. R. Or. 38. (2) (18S0) 5 Cal. 768.

(:3) (1687) 14 Oa.1,721.
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1003» house, and this no le,ss dearly fiills under clausc (r/) and not 
under clause (?;), iimcli leas under clause (d).

I can fmd nofchiugin tlie record and certainly notliingwas said 
at the hearing before us to indicate tliat the offence was ever 
regarded as falling under clatiso (d) or clause (d).

It is indeed, true that the general expression keeping a coinnion 
gaming house is attached in tiie margin to the whole of section 
4 of the Act. This seems to rne however beside the present 
question, apart from the fact that marginal notes form no part of 
the legislative enactment: Dukid MiiUali v. Halwaŷ '̂>, Punardeo 
Narain Singh v. Ram Sarwp Rcr\/-\ Section 2i<2 of the Criminal 
Procedure Code requires that the particulars of the otfeiiec of 
■which a person is accused shall bo stated to him, and it is to my 
mind, clear that a general rcferonoo to the inclusive terras of a 
marginal note ap])cnded to a section which deals with several 
offences made up of distinct facts  ̂ihjes not amount to a compliance 
%vith this requirement, 'i'he expression keeping a common gam­
ing Iiouse applies in strict parlance only to the terms of clause 
(a)j and looking to the record and to the case as presented to us, 
it seems to me impossible to eoncoivc that any otlier olibnce than 
one falling under clause (a) was contemplated by the prosecution^ 
or by the iVIagistrate, or by the accused.

In my opinion there can bo no doubt that the two clauses (a) 
and (b)j provide for perfectly distinct offences. The iiigredicnt of 
the house being kept or used for prolit or gain is common indeed 
to both, but in the case of clausc (a,) the direct recipient of the 
gain or profit is the owner or occupant himself, while under clause 
[h) it is some other person whom the owner or occupant has 
knowingly or wilfully permitted to use the hoxisc for such a 
purpose.

Clause {d) on the other hand deals with an ontircly diflerenfc 
state of facts. The advance of money by the ajipellant for such 
a purpose has never boon alleged. Now oven assuming that clause 
{!)) could under any circumstances bo applied by us in this aj>pea1̂  
there is no evidence or allegation that any such permission as is 
stipulated in this clause had been given by the appellant to any 
'othex j^erson, or that any other person had used or kept the

(1) (1895) 23 Oal. 55. («) (1898) 25 Gal. 85S.



hoiise for his profit or gain. The necessary ingredieiifc of fact, 1903, 
therefore, is wanfcing  ̂and no question of knowledge of wilfnhiess^ 
or indeed of any other state of mind, can  ̂ therefore, arise in  ̂
connection, therewith as affecting the appeUant, Hpsai?/

As stated above, however_, I  am clearly convinced that clause 
(li) is not applicable, and clause (a) read with the definition in 
section 3̂  which states the ingredients of the offencej is con-cjmed 
solely with matter of fact., and not with any such states or 
conditions as are specified in section l-i of the Evidence Act.

Further^ it seems clear that the relevance of such previous 
convictions would be excluded by the terms of explanation (1) 
of section 14s of the Evidence Act; read for instance with 
illustration [p) appended to the section.

Equally I  am of opinion that section 15 of the Evidence Act 
is inapplicable. In connection with an oflence under section 4 
(a) there is no question,, at any rate in the present case, of acci­
dent, or knowledge or intention. The words f/i.€ purpt/se o f  a 
common gaming house in this clause do not in my opinion 
involve any notion of intention, as distinguished from accident, 
but are used as introductory of the definition in section 3. The 
fack  set out in that definition are what must be proved to 
establish the purpose.

The words of Lord Hobhouse quoted by my learned colleague 
from the case of Powell v. Kevnpton Parle Baoe-course Compam/ )̂ 
do not appear to me to be in point. The expression was used in 
the course of a discussion bearing on the question how far the 
phrase use for a purpose ”  is to be limited to the more proximate 
or direct object of the use. A  presumption of deliberate choice or 
intention attaches more or less to nearly all criminal acts, but it 
would not therefore be held that intention is a necessary ingre­
dient of such offences. It is also to be borne in mind that sec­
tion 15 of the Evidence Act invites consideration of the question 
of intention, only as opposed to accident, and in connection with 
an offence under section 4 of Bombay Act I  V of 1887 it appears 
to me that no question of accident can arise.
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It is clear that the evidence cannot be let in under section 54, 
or nnder scction 11 of the Evidence Act. I have not thought it 
necessary to refer to sections 310, 1)11, &c., of the Criminal 
Procedure Code. The provisions of these sections are directed 
to matter of procedure, on the assumption that the evidence is 
admissible.

I  am of opinion, therefore, tliat the conviction, admittedly 
based in material part on the fact that the accused had boon 
previously convicfcod  ̂ should bo set aside, and that the accused 
should be rc“tricd. Tlie previous convictions undor section 5 
would not in any view of the law bo admissible. W ith regard to 
the discrepancies as to the discovery of tlie second pack of cards, 
though standing alone they might nob be worthy of serious 
consideration, tho fact that only one pack was endorsed on the 
warrant and sent up with the charge shoot i.'̂  wignificanfcj and 
appears to require furtlicr explanation. On tho third point, 
delay in execution of tho warratit, I am unable to concur entirely 
in tho opinion expi'c.ssed Ijy Mi’. Jrtstice Ohandavarkar^ but my 
diftercnce of opinion will not a'fect tlie decision of this case.

Section 6 of Bombay Act IV  oL‘ 1887 empowers any one of 
certain officials, on the event of certain eondifcious being fulfilled, 
to '^give authority by .special warrant nnder his hand when in his 
discretion he shall think fit̂  ̂ to a Ptrlice Oificer of not less rank 
than an Inspector to enter, &c. r̂iiis section read Avitli section 7 im­
ports a departure from tho principles ordinarily enforced in crimi­
nal proceedings as to the incidence of the burden of proof, and it 
has been frequently held that the ]n'Ovi.<;ions of these sections 
must in consequcnec be strictly construed. It  appears to mo that 
the justifying reason for the new departure adopted in section 7 
is to bo found in the fact that the proceedings contemplated by 
section 6 involve tho cxercise l*y an. oxperienced ofllciai of a care­
fully restricted class of a di.scretion, which, though applied to 
eai parte and it may bo infcore.sted information, is essentially 
judicial. Now tho giinng o f  the autlioritjf by the special warrant 
— (the use of such guarded terms cannot bo intended to have no 
significance, compare sootion 96 of tho Criminal Procedure Code) 
•—is itt tho exercise of that judicial discretion applied to facts as 
they have been brought to tho knowledge of tho authorising



official. In the course of time, it may be shorter or long ;̂r, 
according to circumstances, a change iii those facts may be 
brought about; the house or phaee may be transferred to another AsxooMnn 
occupant, or the same occupant may change his habits, or m a y  
cease to take profit or gain, and the result of delay in executing 
the warrant may thus result iji virtual delegation of tlie carefiillj?- 
guarded discretion from the issuing to the executing official, 
which cannot have been the intention of the Legislature.

The provisions of section 75 (2) of the Criminal Procedure Code, 
which embody the principle affirmed in the English cases cited 
by my learned colleague, are indeed by section 101 of that Code, 
made applicable to search warrants issued under that Code, but 
they are not in my opinion applicable to a special warrant issued 
under section 6 of the Bombay Gambling Act, To hold that they 
are applicable would also involve the application of the provisions 
of section lO i, Criminal Procedure Code, to such special warrants_  ̂
which would probably tend to defeat their object.

On the other hand, however, it would be absurd to hold that 
the warrant issued under section 6 of the Gambling Act must 
be forthwith executed. It appears to me that the question 
whether the delay has been reasonable or otherwise is one v.diich 
must be decided with reference to the circumstances of the case.
In the present case I am not .'disposed to hold that the delay of 
19 days was unreasonablci

Owing to the above difference of opinion the case was, under section 429 of 
the Grimiual Procedure Code (Act Y  of 1808), vefai’red to Mv. Justice Astoii.

S. B, Dad^ Burjor for the appellant (accused 1) t—We contend 
that the Magistrate was not right in raising a presumption o f 
guilt on the strength of section 7 of the Bombay Prevention of 
Grambling Act (Bombay Act IV  of 1887). The Act must be 
construed strictly; Queen-Empress v. Maroitamdas 
Queen-J^riipress v .  GoviudA^^; Qzieen-IHinpress v , K a n ji  i
and, hence, section 7 must be held to apply to a conviction 
under section 5 only, and not under section 4 of the Act.

Moreover, the admission of irrelevant evidence as regards 
previous convictions had weighed with the Magistrate in coming

(1) (1889) 13 Bom, C81, (2) (1S91) IG Bom. 283.

(3) (1892) 17 Bom. 184.
B 1542— 6
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1-03. to a conviction. These previous convictions are not admissible 
inider any provision oi' law  ̂ either under the Criminal Procedure 
Code (Act V of 1898) or the Evidence Act (I of 1872). Sections 
220; 321  ̂ 310, 348 and 511 oi* tlie Criminal Procedure Code (Act 
T  of 1898) deal with the procedure regarding such evidence and 
not with its admissibility or otherwise. Such evidence was 
formerly admissible under section 54, Evidence Act, I of 1SV2 
{Qucm-Jimp'ess v. Karliai CJmukr Das ; but sinco its amend­
ment by x\ct II I  ot' lS91j it is inadmissible. It is also inadmis­
sible under section 14 or section 15 of the Evidence Act (I of 
1872) j for in an offence under scction 4 ol! the Eoml)ay Preven­
tion of Gambling Act (Bombay Act IV  of 1887);, vh.^ of keeping 
a common gaming house, tlvere is no question of intention or 
guilty knowledge. No state of rnind ia relevant in this case j 
Emj r̂csfi v. M :J . Yya^ioory Mooddiar j JloUinghmi v. IleaM^^K 
As regards the dictum of Lord Holdiouse in Fowcll v. Keniptoii 
Park liacc'course Company on the phrase "  use for the 
purpose/-* wc rely on the opposite view taken by the Earl of 
Halsbury^ L . ()., in the same case at page 102,

We further contend that the warrant being a special warranty 
must be executed forthwithj and not Iiaving been so executed, it 
must be taken to liavo spent itself  ̂ or in any event t]ie presum- 
tion under section 7 of the Bomliay Prevention of Gambling Act 
(Bombay Act IV  of 1887) ought not to bo raised against us, 
The general rules regarding ordinary warrants under the Criminal 
Procedure Code (Act V  of 1898) do not apply to this special 
warrant. The delay in execution of the warrant in the present 
case is far from reasonable and has not been aecountod for.

Brntt (Advocate General), wdth the Public Prosecutor, for the 
Crown:— The presumption under section 7 of the Bombay Pre­
vention of Gambling Act (Bondjay Act IV  of 1887) applies 
equally to sections 4 and 5 of the Act. There is nothing in the 
Act to limit or restrict its operation.

The evidence of prcvioiis convictions was rightly admitted 
either under section 11 or section 14 or section 15 of the Evidence 

. It is necessary to prove the intention of the
a) (1887) 14 Cal,721. 
(2) (l£81)6GiiI.

Oi) (185S) 27 L. J. 'G, F, 2il. 

<4) (1899) A. 0 . 143.



VOL, XXYIII.] BOMBAY S B E I ia .W

accused and guilty knowledge is an Ingredient of tlie offence. 
The prosecution had to prove that the present act of the accused 
formed one of a series of similar acts on his part.

As regards the legality of the warrant, the Court must so 
construe section 6 of the Bombay Prevention of Gambling Act 
(Bombay Act IV  of 1887) as to give some meaniug to its provi­
sions. To hold that the warrant should be executed forthwith

9

is to make the section nugatory. Section 75 (2) of the Criminal 
Procedure Code (Act V  of 1898) shows that a warrant shall 
remain in force until it is cancelled or executed. In any event, 
the delay in executing the warrant is not shown to he unreason­
able.

AsTONp J.— It is, I  consider, clearly proved by the evidence 
in this case that a room, of which the appellant is the occupier, 
was entered by certain Police Officers on the 7th June last under 
a warrant legally issued in accordance with the provisions of 
section 6 of the Gambling Act (Bombay Aeb IV  of 1887) nineteen 
days previously, and that in the room thus entered under the 
warrant so issued, there were found playing-cards, and ten per­
sons including the appellant.

The -finding of cards under these circumstances constitutes 
legal evidence, until the contrary is made to appear, that this 
room is used as a common gaming house and that the persons 
found therein were present for the purpose of gaming even if no 
play was actually seen by the raiding party (see section 7 of the 
Act).

It has been contended by Mr. Dady Burjor who appeared for 
the appellant that section 7 of the Act has no application when 
there has been an interval oi many days as in this case between 
the issue or the warrant and its execution. This argument is, I 
think, unsound, for no foundation for it can be discovered in any 
expess words or necessary implication in the Act. It is, however, 
open to the appellant to ask the Court to treat what the Legis­
lature declares in section 7 to be incriminating evidence/'’ as 
reduced in weight by any , unreasonable delay which may take 
place between the issue of a warrant under section 6 and its 
execution. In the present case the . delay is not shown to have 
been unreasonable*

IGOS.
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1903. There is further evidence on the record which I thiuk the
KHi-iaioir~ Presidency Magistrate has rigiitly believed to he trixe. This
vi-ooosuTv evidence establishes the following additional foacts. The ten men
Husan. ill the room when surprised were seated on the floor in a circle.

Some of the cards were scattered about and Kowe under a mat 
after the raiding party entered^ but most of the persons in the 
room had cards iu their hands when first seen. Money was found 
oil the floor. When surprised there wa« at first general con­
fusion and etfort to escape and thou a pretence of listening to the 
reading of one of the ten persona.

The offeuee of ‘'^keeping a conimon gaming h o u s e o f  which 
appellant stands convicted iimler fsection 4 of the Gambling Act 
(Bombay Act IV  of 1887) may bo committed in any ô  the various
ways set out in clau.soa (n), {b), (c), {d) of that Roction, It is 
sufReient at prewent to confiiic attention to clause {a) being the 
owner or occupier or liaving tlie iiso ol; any such house, room or 
place, opens', keeps, (3r n.sca the satucj for the purpose of a common 
gaming house, '"’•—though it mn,y l>o ol;)served that under clause 
(cj) it would be useless for the appellant to plead that he was not 
tlio owner or occupier if he had the care or management of, or 
in any maimer assisted iu con,ducting the business of any such 
house, room or place openeil, occupied, kept or used for the pur­
pose aforesaid.”

The incriminating evidenee on the record may bo summarised 
as follow s:—

(1) The appellant is the occupier c)f the room In que.stion.
(2) When the room v/as entered under a warrant issued under 

the provisions of section 6 of the Act cards were found in the 
room. This has been declared by the Legislature (section 7) to 
be evidence until the contrary is made to appear that sucli room 
5s used as a common gaming Iiouse  ̂ and that the persons found 
therein were there present for tlie purpose of ganjing.

(3) There were in fact nine persons besides the appellant, some 
of whom were playing cards in t̂lio presence of the appellant, 
and evidently playing for money,

Xo rebut tho complete case made out by this ovideuce that 
;t1ak kept or used by the appellant as a eommoii
gkming house, there is merely the bare assertion of tho accused

,148 THE I T O I M  LAW  EBPORTS, [ m h .  X X Y l l l ,



that tlie poTfsoES presont had met fortuitously each foi a different 1903.
purpose wholly unconnected with card-playing and that thero -was ...
no card“playing at all—-an assertion which the Manistrate, for, ,
 ̂ ® T °   ̂ Ailoo^xitaI thmkj good reasons, did not believe* HcsAy. :

But it is contended for the appellant the conviction is vitiated
because the Magistrate elicited from the appellant before he "«vas
convicted that he had been previously convicted of teeping a
common gaming* house and Mr. Dady Burjor argued firsi thsit
the Magistrate treated this admission as part of the evidence on
which he based the conviction appealed a.gainst: secondly^ that
this fact of a previous conviction was not legally admissible
evidence to prove the offence of keeping a common gaming house
for which the appellant was being tried.

The case was tried not by a jury bat by a Magistrate who
was judge of the law and the facts. Ho was presumably aware
already from the papers before hioi that previous convictions
were alleged against the appellant and he knew that a previous
conviction if proved would afford legal ground for awarding more
severe punishment in the event of the appellant being convicted
by him. The Magistrate in setting out the evidence upon which
he has held the charge against appellant proved has not included
the admission of a previous conviction and the record does not
afford indication that he took this admission into consideration
except for the purpose of assessing punishment. I f  it is to b*e
assumed (which I think unnecessary) that the admission of a
previous conviction was treated by the Magistrate as part of the .
evidence upon which he based the convictionj the question arises
was it admissible evidence under the provisions of the Evidence
Act (I  of 1872).

Section 5 i of the Evidence Act (I of 1872) is as follow s:—
'̂̂ In criminal proceedings the fact that the accused person has

a bad character is irrelevantj unless evidence has been given that
he has a good character^ in which ease it becomes relevant.

“  Eaipkimiion l."“-This section does not apply to eases in wliicli
the bad character of any person is itself a fact in issue.

Eicplamtion 2.— A previous conviction is relevant as evidence 
of bad character.”

It is sufficiently clear from this section that in criminal pro­
ceedings the fact that the accused person hâ î a bad character is

V O lv X X V IIL ] BOMBAY SERIES U9
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not relevant for the purpowe oi‘ raising a general mkvenco from 
such had chimder tluit tlio iiccusod per,son is likely to have com­
mitted tbe crime cliarged.

The sccond explanation ,say« “ a previous conviction is relevant 
as evidence oi' bad character/’ It dees not say that a previous 
convictioH. is never relevaiit unless evidence of had character is 
relevant or is itself a fact in issue, and oven if it did go so far as 
to say thia, it has to be reineinbercd that the Evidence Act no­
where say.s that evidence may be given only of relevant facts.

Under section 5 ‘^evidence ”  may be given in any suit or pro­
ceeding of the existence or non-e.xiKtence of every fact in issiiOj 
and of such other facts as are hereinafter declared to bo relevant^ 
and of no otliers. The illustration (a) to that scction is as 
f o l l o w H •

'^A is tried for the niurder of B by boating him with a club 
with the intention of causing lii.s death.

At A ’s trial tlie following facts arc; in issue »
A\s beating B witlx club ;
A^s causing B ’w death by such beating j
A ’ s intention to cauHC B’s death/^
The words ^\for the pnrpose of a common gan:iing house 

occur in each clauao of Hection 4 of the Gamljling Act (Bombay 
Act IV  of 18S7) and guilty knowledge 03’ intention becomes 
tliua an essential ingredient of the of!(inco defined in that 
section so that guilty knowliMlgc or intention becomcB a fact in 
issixe when a ])erson is tried for the olfeneo of keeping a common 
gaming house.

Again section of the Evidence Act enacts tliat facts showing 
the existence of any state of mind  ̂ Huch an intention;, knowledge 

are relevant when the existence of any such state of mind
is in issue or relevantj .......... . and (explanation 2) where^ upon
the trial of a person aecu.sed of an oflcneo, the previouH commis­
sion by the accused of an olfeneo ia relevant within tlie meaning 
of this section^ the previous conviction of .sucli person .shall also 
ho a relevant fact.’’’

Under section 11 of the .same Actj facts not otherwise relevant 
are relevant ......... if by them«elvcs or in connection with other
facts, they'make the cyistenee or non-existenco of any fact in 
issue or releyanfc fact highly probable or improbable,



I f  the proseciitioQ had been in a position to pi’ove that the 
appellant had habitually on many occasions used this very room EarrHEoa
or another room in his occupation as a common gaming house by 
the direct evidence of persons who had gambled there  ̂ such a HrsAs.
fact would make the existence of the guilty intention or know­
ledge imputed in the present charge highly probable, and under 
the sections 5, 11 and 14 quoted from the Evidence Act (with 
which section 54 must be read) such fact w'ould be admissible in 
evidence. Previous conviction might be a mode of proving such 
a use on some of the previous occasions, but it can hardly be 
contended that such previous convictions are inadmissible if the 
use for such criminal purpose could be allowed to be proved by 
other evidence.

I  therefore concur in the opinion of Mr. Justice Ohandavarlcar 
that in a trial for an offence of keeping a common gaming house 
under section 4 of the Gambling Act (Bombay Act IV  of 1887) 
evidence that the accused had been previously convicted of the 
same offence is admissible to show guilty knowledge or intention.

I  have assumed in dealing with this part of the argument for 
the appellant, that the Presidency Magistrate did take into 
consideration for the purposes of conviction, the previous convic­
tion admitted by the appellant^ but I have said that in my opinion 
it is not necessary to make this assumption. It is, I think, under 
the circumstances already set out more probable that the Presi­
dency Magistrate’s object in putting the question as to previous 
conviction was to ascertain whether in the event of conviction 
formal evidence as to alleged previous convictions and as to 
identity of the accused could be dispensed with.

Section 342 of the Code of Criminal Procedure (Act V  of 1898) 
enacts t h a t f o r  the,purpose of enabling the accused to explain 
any circumstances appearing in evidence against him, the Court 
may, at any stage of any inquiry or trial, without previously 
warning the accused, put such questions to him as the Court 
considers necessary, and shall for the purpose aforesaid question 
him generally on the case after the witnesses for the prosecution 
have been examined and before he is called on for his defence/'’

It is under this section that the appellant appears to have been 
examined by the Magistrate.
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lOjs. If the quesfcioii was put by the Magistrate under the belief
Ehfkror that a previous conviction of appellant under section 4 of the

A l t o o m i y v  Granibling’ Act (Bombay Act IV  of 1887) could be taken into
Xfrs.vw, consideration for the purpose of conviction; then tlie question was

not authorised by section 342 of the Criminal Procedure Code, 
its object not being to enable the accused to explain any
circumstances appearing in the evidence against him.

on the other hand  ̂the object of the question was to ascertain 
whether^ in the event of convicfcionj formal evidence as to alleged 
previous convictions and as to identity of the accused could be 
dispensed with^ the question was equally unauthorised at that 
stage by the provisions of section 34<2, Giiminal Procedure Code^, 
so that it may well be contended that inquiry of any sort into 
the fact of previous convictions for'the latter object should have 
been postponed until after actual conviction of the appellant in 
this case.

On the view which I take of the evidenccj independent of the 
appellanti'^s adioission of previous conviction, it is unnecessary to 
pursue this matter, as on that view it becomes equally immaterial 
in the present appeal whether the Presidency Magistrate in fact 
treated that admission as part of the evidence establishing the 
offence charged,"or whether it was improper so to treat it.

Independently of the evidence objected to there was, as already 
shewn above, sufficient evidence to justify the conviction.

• Section 167 of the Evidence Act (I of 1872) enacts that "the  
improper admission or rejection of evidence shall not be ground 
of itself for a new trial or reversal of any decision in any case  ̂ if 
it shall appear to the Court before which such objection is raised 
that, independently of the evidence objected to and admitted, 
there was sufficient evidence to justify the decision, or that, if the 
rejected evidence had been received, it ought not to have varied the 
decision.’’’ The conviction appealed against is therefore confirmed,

The ease doevS not appear to be one in which, even taking into 
consideration previous convictions, the maximum fine allowed for 
the offence is required. Having had the advantage of consulting 
Mr. Justice Chandavarkar and Mr. Justice Jacob before whom 
this appeal has been also argued, I reduce the fine to Ils. 250 or in 
default three weeks  ̂ imprisonment. The balance of fine, if paid, 
tp; be restored.

ComioLion confimed. Bentmice rediiced.
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