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question whether the debts alleged to be due are due to the 
deceased person whom the applicant claims to represent.

The respondent has established his representative title and 
a succession certificate may quite possibly be put to a legitimate 
use by him even in the Suit 106 of 1902 if it be decided in that 
regular suit that Bai Kashi, plaintiff in that regular suit  ̂ is 
not entitled to the debt of Rs. 1,600 which present respondent 
claims to be a debt due to Jiwandas Vardhman, deceased.

I f  the respondent should seek to make use of the certificate in 
order to harass Bai Kashi with unnecessary litigation, that 
could be a matter for the consideration of any Court in which 
further litigation about this particular claim to the Es. 1,500 
might be undertaken, but this argument cannot be entertained 
as a reason for refusing the certificate when respondent has 
established his representative title. The issue of the certificate 
in no way affects the question whether the debt of E.s. 1,500 
alleged in the application to be due to the estate of Jiwandas 
is or is not due to that estate.

I  would therefore confirm the order of the lower Court and 
dismiss this appeal. The cross-objection is overruled. No 
order as to costs.

Appeal dismissed.
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B efore Sir L . B , Jmlcins^ K  O kief Justise, and M r, Justice Jacoh-

PANDUEANG BALAJI BAG-AVE ( o b i g i n a l  Piaintip]?), A p p e e l a n t ,  v. 
K R IS H N A JI GOVIND PAEAB a btd  a n o t h 33e  ( o b i g i n -a l  D e f e n d a n t s ) ,  

Respondeni’s.-̂ *
C ivil Frocedure Code (A ct X I V  o f  1882), section 366 {a )~ H o m e ’—8 a le  in  

e.vecutio7i— Exem ption from  I M il i ty  to attaoJiimnt or saU— Facts io he 
taken to exist loJiioh are proved.

A  oerlain houso was sold in execution of a decree. Subseqixeutly tho 
purchaser having brotiglit a suH to lecover possossion of the Bouse, the 
defendant, that is, tko judgmeiit-debtor under tliQ decree, contended that
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iiiasnitich as ho wy,s an agricultru'isfc find tho 1u)''.'.ko was occi.ipi9tl l)y IhTOj tKa 
materials of it conldiiot bo sold Iiaviiig regard to clause (a) of section 266, Civil 
Pracodare Code (Act X IV  of 18S2).

tliafc tliG judgmont-dolitor liaving injyor Biiggosted, mncliless proved, 
in tho oxQcution proeeodings tliat olauHO (t;) of section 30(i of tlie Civil Prooodtiro 
Code (Act X IV  of 1882) had ap})lia.tion to tho ca!-!u, tho hoxiso was lialilo to bo 
attached luid sold ;md it was not opon to him to oontond that the Court had no 
jurisdiction to ordor tho salo oE tho houao hy rftaaon o:l; clause (o)* Only those 
facts can ho taken to exist wWoh arc proved- In tho ahaonco of prool; tho 
exemption from liability to attachment or sale doo.s not exist for tho purposes 
of exGciitlon pro^eodiiiga. “Stiangoi's to a HU.it ato justified in Lolioving that tho 

^Court has done that which hy the diroetion of tho Uodo it ongl'it to do.”
MalJcarJun r , Narlmn^^) applied, Gurtipdiiapn, v. Ira;pa '̂^> and Fam nji 

llanh jtai v. L a lk i Ahhi,^’̂ ) diatinguishod.

A p p e a l  against a remand ordor passed by Maluidev Shridhar, 
First Class Subordinate Judge of liatnagiri with appellate 
powers^ revorising tho decree of M. M. Bhat, Joint Subordinato 
Judge.

The plaintiff purchased at a sale in execution of a decree the 
western moiety of tho house in dispute and he was put in joint 
possession of the house wifcli the person entitled to the other 
moiety, Subsequently tho judgniont-debtor having caused 
obstruction to the plaintiif s managoniont, he brought the present 
suit either for the recovery of possoHMion of the moiety purchased 
by him or for partition.

Defendant thejudgment-debtor under the decree, contended 
that as he was an agriculturist, his house could not be iittachcd

* in the execution of the decree and that the sale being illegal, 
the plaintiff got no title to the house by his purchase.

Defendant % the owner of the other moiety, answered that 
he had no objection to the house being partitioned at the instaneo 
of the plaintiff if his moiety was not thereby affected.

The Subordinate Judge found that the sale to plaintiff was not 
illegal and that he was entitled to a partition and separate 
possession of the moiety of tho house. He therefore decreod 
that hy equitable partition the ];)lainiitt’ should recover posseBsion 
of tliB moiety belonging to defendant 1.

(1) (IQOQ) 2S Bom. 887 at p. 847. (S) (1.890) 14 Bom. 6S8.
, (3). (1885) 0 Bom. 285.



VOI;« X S V IIL ] BOMBAY. SERIES, 127

On appeal by defendant 1 the Judge reversed the decree and 
remanded the suit for trial after raising' proper issues. The 
reason for the remand was as f o l l o w s •

The SubordiBate Judge I’emarks : “  In the eseciifclon proceedings no objection 
was taken by the defendant niider section 2G6. Tliat -was tlie only time wben 
aiiob. objection should bave beou takftn under section 244. It oamiot be taken 
in tliis suit” Now section 2i4 bars a suit in I’cspect of questions arising 
between parties to the suit in v̂ liicb the decree 'W'as passed, or tboir refDi-esenta- 
tives and relating to tho execution, disobarge or satisfaction of the decree. 
It bas been beld in Vishvanatb v, Subraya (I. h. E. X V I Bom. 290) that a 
purchaser at a Court’s sale is not a party or the representative of a party -witluK 
the meaning of section 24il of the Civil Procedure Code.

Section 244 does not therefore preclude the defendant from raising' the question. 
It is open to the plaintiff to contend that llio defendant is estopped from 
questioning the sale. If this question c£ estoppel by conduefc or otherwise is 
raised by tho plaintiff, i>roper issues must be framed and the question decided 
according to law.

The plaintiff appealed,

H. C. Coyajee for the appellant ( p l a i n t i f f ) Th e  order of 
remand was passed under section 562 of the Civil Procedure 
Code. We contend that the said order is not correct^ and the 
decision arrived at by the first Goiirfc was right. Sections 244 
and 266 of the Civil Procedure Code relate to execution of 
decrees ; tlierefore^ any question as to the legality or propriety of 
the execution sale should have been raised while the proceedings 
in execution were pending. I f  the sale was illegal the defendant 
should have appealed under section 244-. It is not now open 
to him in the present suit to contest the legality of the sale.

Further, the question as to the illegality of the sale on the 
ground of section 266 (c) was not only not raised in the execution 
proceedings but there was no evidence oiFered by the defendant 
to prove that he was an agriculturist entitled to the benefit of 
clause (c) of section 266 or the Civil Procedure Code. We 
bought the moiety of the house under the belief that the Court 
executing the decree was empowered to sell it. Under these 
circumstances the judgment-debtor cannot impeach the sale; 
Setk Chand Mai v. Durga
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Marayan V. Gohltale for tlie respondent (defendant) He 
referred to GimijMclapa v. and Vasaii-fi v. LaUu Ahlm̂ \̂

{Jenlcins, 0 ,1 , referred to Mallcarjau v, Narhari^ '̂ ]̂,

J enkins, 0 . J . ;— The plaintiff sues to recover pos,session of tlie 
western m oiety of a Iioiise  ̂ allog-iiij.'; that he purchased that 
moiety at an auction sale in execution of a decree.

The'defendant 1 pleads that inasiriiich as he is an agriculturist 
and tho house was occupied hy liini, the materials of it cannot be 
sold, having regard to clause (̂ i) of section 2G()̂  Civil Procedure

■ Code.
The first Court decided in tlie phiintiiF.s favour and against 

the plea, but on appeal the Iwt ClaSiS iSnbordinate Jiidgx;  ̂ A. P,j, 
reversed tho decision and remanded thr; .suit for trial after raisinffO
proper issues, From that order this appeal is preferred.

Now tho houss; jiparfc from cluuso (<?) of sectio]i clearly 
could be attached and sold in oKocution of the decree, and it was 
only if it wore sliown that it fell wifchin clause (c) tliat ib could 
not he attached, and wsold. But admitfcedly the judgment-dehtor 
never suggested, much less proved, that clatiso (e) had any 
apphcation to the case.

It is a general rule that in Courts of Law only those facts 
can be taken to exist which arc proved; so that it is manifest 
that in the absence o£ proof tho exemption from liability to 
attachment or sale did not exist for the purposes of the execution 
proceedings. Therefore the executing Court had complete juriH- 
dietion to make tho order it did j and I  do not think that it is 
now open to tho judgment-debtor in tho fonner ,suit., wlio is the 
defendant in the present suit, to contend that there was no juris­
diction to order the sale of the houstj by reason of clause (<!),

This case appears to me to bo distinct froin Gumpadapa v.
(1), and also from fasmiji Ilanhhai w  LalUi Akhui‘̂ \ qh 

which it proceeded.
I  think that to come to any otlier conclusion than that which 

we have expressed would be to disregard what luis been laid

0) (ISOO) 14 Bom. 53P, C'̂ ) (1S8G) 9 Bum. 285.
(8) (1900) 25 Bom, 3:17,
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down by tlio Privy Council in the recent ease of Malkarjunx, 1S03. 

yarhari where it was said that strangers to a suit are 
justified in believing that the Court has done that which by the 
dire!3tion of the Code it ought to doĴ  Here I think the pur- 
ehaseij who was a stranger to the suit, was justified in believing 
that the Court had authority to attach and sell this property.

For these reasons I think that the order of the lower apiiellate 
Court was wrong and that it must be reversed and the decree 
of the Subordinate fJudge restored with co.sts throughout.

Decree re-versed̂

( i )  (1000) 2a Bom, 337 p . :1I7.

O K IM IJ^A L  A P P E L L A T E *

B efore  M r. Justicr Clumiavarjcar,micl M t , JusUce Jacob ; on reference, 
before Mr, Justice Aston,

EMPEEOE ALLOOMIYA, HUSAW.-

GamLUng— Boinhajj T feveniion  o f  G-amhl'wg A ct (Bodihay A ct I V  o f  1S87J) 
sections 4, i>, 6, 7— KeG'ping a common ffcwilng liou-s<i—A^yplicahUit}^ o f  
^resim jytion under section 7 io OLises v.nihr sedio7i d —W arrant tinder 
scction G— 'Bdlay in cxcctiting the war^'u'nt— Previous comiotion— Criminal 
Frocedara Code (A c t  V  o f  1.898), scetion 342— E vidence A ct fA c t  I  o f  
1S7SJ> sections

On tlio 19fcli May, 1903, a Tvarrant wasissxiod by the Commissioner of Police at 
Bombay, under section 6 of the Bombay Prevefntion of C4ambliiig Act '(Bombay 
Aofc IV  of 1SS7), for tlie cirrest of accusod’ 1, In exccjutlon of this wirrantj wben, 
on tlio 7tli June, 1903, tbg police entered tlie room of acoiisad 1, no actual play' 
was soan by tbe raiding party, but there were foaud playing eards on tbe grotiucl, 
and ton persons, including accused 1, were found sitting in a circle. ITpon thesa 
facts the Magistrate oonvicfccd the accused of Icceping a common gaming house, 
an oii'enoe under ssction 4 of the Bombay Prevention of (jambling Act (Bonibay 
Act TV  of. 1887), by applying to bim tbo presumption created by section 7 of 
tbe A ct; and taking into consideration tbe previous couviotions of tbe accused 
under tbe Act, be sentenced bim to pay a fino of Es. 500, tbe maximum amount 
of fino allowed by tbe section. On appeal to tbe High Court,

JJcid, by Gliandavarkar and Aston, JJ. (Jacob, J.j dissenting), affirming tbo 
conviction, (1) tbat tbe presumption created by section 7 of tbe Bombay
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