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APPELLATE GIYIL.

Before Sir L. S -  Jenlclns, ILC.I.JS., Chief Jusliaĉ  asd Mr. Juslicc Jacob.

G U E U Y A Y Y A  GOUDA and ctheijs (oraaiNAt P haosiips), Appexlaxts, 1903, 
V. D ATTA TE A YA  ANAJTT akd othehs (oiuginai Oefeudants), 28.
E espondekts.* ■»

Ximitatioii Aet {X V  cf 1877)i section 23— Civil JProceduTe Code (A-cf X I V  
of iS8,3), secthQii 33—Suit to recovcr jJQSsession—jSuit lij one of the plaintiffs as 
manager of ilie family-—liigM of manager to sue— Ohjcetion as to non-joinder 
at a late ,, stage— Joinder of c.o-]}lmrtiiff's aftê ' the period of limitation—
Limitation. ^

A  suit to recover possession of a lious© ivas originally Tbrotig’ht b j two plal'ntiifs, 
the second plaintiff being descrited as the manager of tlao family. Subsequently 
at a late stage of the suit, the defendants liaving Taised aii ohjeotiDB of, non­
joinder of pai'ticRj the other memhers o£ the family who, ho'f ĉTex, stated that they 
ware satisfied to he represented hy the jjlaintifE 2 as the manager of the joint 
family, were joined as co-plaintiffs, hut after the espiry of the period cf limita-^ 
tioii prescribed for tha suit. The first Court allowed the claim. Tho Judge iu ' 
nppeal reversed the deci’ee and dismissed the suit as time-harxed tuidei* 
section 22 of the Limitation Act (X V  of 1877).

Se2d^ reversmg the decree of the Judge and restoring' that of the first Court; 
that section 22 of the Limitation Act (XV of 1877) doca not in itself puxpoi'fe to 
determine directly whether the joinder of the parties after the iastitution of a 
suit shall in all cases necessarily involve the bar of limitatioi), if the period 
prescribed for such a suit has then ospirei!. Such a res-olt miist depend tipon 
consideration of the qiiostion Trhether the joinder -was necessary to en’aHo the 
Court to award such relief as may be given in the suit as framed. If fresh 
parties are mei’ely joined for the purpose of safeguarding the rights subsisting' 
as between them and others claiming generally in the sarae interest, tho deterB*!- 
nation (by application of the provisions of section 33 of the Limitation Act) of 
tlie date of the institution of the suit as regards such freshly joined parties/ 
does not ordinarily affect the right of the original plaintiff to continue the' ŝttifa 
and wonld not tharefora attract the application of the general provisions al the 
Limitation Act (X V  of 1877). , .

The question of the right of a manager to sne in that capaoity is miher'one ;of 
aathority, if the other co-sharers are adults, and the right to insist on ';'tlie- 
other coparceners being brought on the record is for the benefit of the defendant 
to iiifsure himself against further litigation and is therefore dependent'on thg 
objection being taken at an early stage, the objection on the score of want of * 
anthorizatiou being one of a character which it v?otild clearly be open to 
defendant to Tvaivo.  ̂ . .
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Second appeal from tlio decision of J. C. G-loster, District
■ luBtrvAsrA. Judge of Karwar, reversing tlie decree of T. V . Kalsulkar,

ÂTTATiiATi. SubordiBate Jndgo of Sirsi.
On the lifch September, 1877  ̂ plaintiffs 1 and 2, of whom the 

latter was described as the manager of the family of which the 
plaintifts along with others were members^ sued defendant 1 to 
xecovor j)ossession of the house site, and eompoimd in dispute and 
to recover £trrears of rent. The plaint alleged that defendant 
I ’s deceased undivided brother wlnantayya rented the property 
about eleven j^ears ago for rupees twelve per year; that the rent 
till the 7th ;?,iarGh, 1894j was paid by defendant 1 to the 
plaintiffs; that further rent was not paid ; that defendant 1  was 
the heir of the deceased Anantayya and had been in possession 
of the property ; that on the 27th August^ 1897, the plaintiffs gave 
noticc to defendant 1 to pay the arrears of rent and to vacate
the property, and that their failure to do so gave rise to the
present suit.

Defendant who was originally the only defendant, having 
failed to appear on the appointed day, namely, the 31st May, 
1898, an e.w-farte decree was passed against him, but he having 
applied for the setting aside of that decreo the Court granted his 
application and, thereupon, he on the 24th September^ 189S, denied 
the letting and contended, inter aliâ  that he was not the heir of 
the deceased Anantayj^a; that one G-opalkrishnaj, a minor, "was the 
heir o! the deceased; that plaintifts 1 and 2 were not the owners 
of the property in suit̂  but they were simpty hcnamidars under a 
saic-deed dated the 26tli October, 1885; that he (defendant 1), 
one Subrao Anantayya, and the minor Gopalkrishna were the 
owners of the property, and the latter two ought to have been 
joined as parties: that the sale-deed was passed to plaintifl' 1 and 
the uncle of plaintiff 2 owing to the confidence and friendship 
between them and the deceased Anantayya^ and also because the 
deceased was a Government servant; that since the date of the 
sale-deed the Government assessment was paid by the deceased 
Anantayya or for him, and plaintiffs never paid it or never 
enjoyed the property, and that he had sold his one-third share in 
the property to one Mangeshrao Annappa and was, therefore; in 
no way liable to the claim.
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On the coniention o£ tho defeiidaiitj Sulji-ao Anaiitayya^ 
Gopalkrishna and Mangeshrao Annappa having beeii joined as GuErvii’i-i. 
defendants 2̂  3 and respectively, on the 14tli September, 1898, Dî KlxiiAYA.

• tlioy raised tho srane objections, and further contended that the 
suit was time-barred.

At the eighth hearing of the vsuit the defendants by an applica­
tion dated the 16th June;, 1S99  ̂ contended that the plaintiffs had 
omitted to join the remaining membors of their family as parties 
to the suit. KoticeB were thereupon issued to those membeis, 
and they having- appeared stated that they had no objection 
either to the suit beii-’g’ proceeded with at the instance of plaintiff
2 as the manager of the family or to their being brought on tiie, 
record. The Court ordered them to be joined, as co-plaintitls, and 
they were accordingly joined asplaintiiis S—18 on the ninth day 
of the hearings that is, on the 30th 1899,

The Subordinate Judge found that the plaintiffs T,7eie theV 
owners of the property in suit | that the suit was within time  ̂and, 
that the plaintiffs were entitled to recover possession , o l  the 
properfcj?-, He  ̂ thereforej passed a decree directing the plaintifis 
to recover possession of the property and nie3ne profits from the 
date of suit till delivery of possession. The claim for arrears of 
rent was disallovvcd. With respect to the point of limitation the 
Subordinate Judge observed as follows

The suit is in tixue. The sale-deed (EsLiMb 18) is dated 26tli OetoLer, 1S85.
The suit Avas filed on 1-ltli September, 1S97, i.e., within twelve yeaxs fsom tiie 
date of the sale-deed. DofeiulaKt E'o. 1 is really ia possession. . . ' He.
was made a party before. Defendants 2 to 4  were afterwards added on 14wK 
September, 1898. These latter dofeBdants are not necessary parties, they aot 
haTiiig title and. not boiug hi possession. Hence, plaintiffs clo not lose anythhig 
if tlio suit is time-bim'ed as against them undei' section 22 of Act X V  of 1^7?..
Phaiiitiffs 3 to 13 were afterwards added on 30th Jxxnejl899j i.e., more than 
twelve years after tho plaint was filed. The sale-deed (Exhibit passed iu 
plaintiff I ’ a naroe and in the name of xjhimtifi’s unele. Plaintiff :^ t e s  now Jsa, 
manager. Other jilaintiifs were added as,having interest in theipbjeet-matter 
of the suit. Defendants contended that the suit h  hai'rei tmder seotion 22 of 
Act X V  of iSiY. They stated that tke casfe XeiJaZ^as--"I. L.-R, f
Eoni. 217) applied and therefoi-e the suit should he dismissed. I think the case 
does not apply- The objection •was not taken by defenda,nts on or before the 
first: hearing OTdci'., section' 34, o! the G%dl Code fKsliihit 8S).
Î iidexv tho’ <5ircaitnsta"c,es, on, the ci tiio case {ShireluU T im a p ^
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1903. JTegde y. A jjihal JX'ar(^shinha Jlegde and another- '̂T. L. 15 Bom. 297) the
suit is in time.

l)ATTAisiiA. On appeal hy tlio clefeiiclants the Judge agreed with the
Subordinate Judge as to the merits of the plaintiffs^ claim, but* 
lie being of opinion that it was time-barred reversed the decree 
and dismissed the suit for the following reasons :—

Oil the questicn of limitation, it is n.i'gued on beliali; of the appellants that 
section 22 of the Limitation le t  ajoplies, and that, inasmucli as defendants 
2,0 and 4 and plaintiffs 3 to 13 wore added more than twelve years after the 
alleged cause of action, the whole suit should be dismissed.

As regards the late joinder of the three defendants; I do not think it is fatal, 
for plaintilils’ title being establiahod the relief is really sought agaiust the 
person in wrongful possession and the evidence showa that that is defendant L 
Further, if the cage be treated as governed by article 144, I do not think the 
defendants have established adverse possession for twelve years. And if, as 
defendants oontend, they are entitled on plaintifl's’ case to take article 139 as 
applicable, then, too, iuasmuch as the period must bo computed from the 
espiration of the one yeai-’s alleged leape, namely, from Novernbei ,̂ 1886, all the 
defendants were joined before the period of limitation: compare Cltandri v. 
D a ji B h a u -1 .  L. E. 24 Bom. 504.

The plaintilSs 3 to 12 were, hoivever, .not added till June, 1899, more than 
twelve years after tbe accrual of the cause of action as calculated ahove. The 
Su\)Oxdinate Judge relies on the decision in Bldrehuli Thnappa v- Ajjihal 
NarasUn'ha-—l .  L. E. 15 Bom. 297. The juclguient in that case, -which ia a veiy 
brief one, apparently dlstingtvished it from the case of Xalidas v. NaMu,
I. LrE..*? Bom. 217, on the ground that the defendants had taken no objection 
on the ground of non-joinder of parties and no fresli paxties had in fact been 
3olaed.
^I^he position here is different. Defendants did take objection (Exhibit 88), 

and as the result plaintiffs 3 to 12 were added.
That they were necessary parties cannot be doubted: see Eari GopaiY. 

G-oTculdas, I. Jj. E. 12 Bom. 158, and, after careful consideration, 1 am 
unarle to accept the Subordinate Judge’s finding that the case of Kalidiis v. 
NatJm, I. L. E. 7 Bom. 317, is inappliciible merely on the ground that the 
objection \ya3 not taken at or befova the first hearing. The provisions of 
section 22 of the Limitation Act seem to me clear.

Plaintiffs preferred a second appeal.
Nillcanth A. SUvesIivarJccu\ for the appellants (plaintiffs) Our 

contention is that even plaintiff 1 alone was competent to bring 
the suit because the sale-deed was passed to him and plaintiff 2’s 
uncle, -who was dead at tbe time of tbe suit. Plaintiff 2 was



joined in his capacity as the agent of all the meinhers o£ th.o Ŝ03, 
family. It  was not at all neceKSsary to join him, but he was Gb-buv-it^  
joined simj^ly for the purpose o£ satisfying the Court that the 
interest of the other memhers of the family was not overlooked,
Further, the co-plaintiffs subsequently joined were not brought on 
the record lay our application. The Ooui’t off,its own motion joined 
them as co-plaintiffs under section 82 of the Civil Procedure 
Code. Therefore, the bar of limitation cannot arise: The Orienial 
Bank Cor^oraiion v . / .  A. Charnol/^  ̂Faker,z w B ibi AzimtmnissaS^^

Further, the defendants having failed to raise the plea of non­
joinder at the earliest opportunity under section 34 of the Civil 
Procedure Code, they must he considered to have waived their 
right to object; SJdrehuU Timappa v. Ajjihal NarasJdnliaS'̂ '̂

Our suit was not based on any contract. It was a suit in 
ejectment. The Judge has relied on K a lid a s  K ev a ld a s  v. N a tlm  

Bhagvan,̂ '̂̂  which has no application to the present case. In that 
case the property involved was a joint debt for the recovery of 
which all the persons interested were necessary parties. Section 
S2 of the CivilTrocedure Code refers to the Limitation Act when, 
defendants are added and not when plaintiffs are added.
Defendants have not complied with the provisions of section 34 
of the Civil Procedure Code. They did not raise the objection 
of non-joinder of plaintiffs at the earliest stage. They raised 
the objection after all the evidence was recorded and after "the 
case was heard eight times.

[J e n k in s , C. J., referred to 8n,bodini Debi v. Cumar Ganodct.

Kant and Rai^i Apjmji v. Maltadev BapupiS^>]
Our next objection relates to the arrears of rent. The first 

Court held that we were owners and were entitled to reco^r 
possession. I f  we are owners, we ate entitled to recover arrears 
of three years. " '

S/iamrav Fit/ial, for the respondents (defeitidaiits) :-™ThQ pro­
perty belonged to the undivided family o f  the plaintiffs, thmigh 
the sale-deed was in the names of plaiatiflf 1 and the, uncle of

<l) (18S6) 12 Cal. 642. (4) (1883) 7 Bom m
<2) (1899) 27 Cal. 540. (S) {188^)14 CaJ 0.
(3) (1890) 15 Bom, 297. (0 (1897) 22 Bo m
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V.
DimTFvATi-.

190.3. plaintiff 2. The consideration for the sale proceeded from the
GiTiixTVAXi'4  family, tlierefoj’e all the members ought to have been originally 

brought on. the record : Navlieri v. BUeh JamalŜ ^

The plaintiff had uofc bronght the suit as the surviving party 
to the sale-deed. He has not based his suit on the sale-deed alone  ̂
but has joined plaintiff' 2 who was not a party to the sale transac­
tion. * A  mere description of the plaintiff that he was the manager 
of the family would not enable him to bring a suit without join­
ing all the other members. The property is not described in the 
plaint as the property of the family. When there is a joint 
f '̂imily, any action taken with respect to the’family property must  ̂
at the ontsetj be for the benefit of all the members: Mayne^S! 
Hindu LaWj Sixth Edition^ section 29S_, page S68.

[J e n k in s, C. J. But in the present case under the salc-deed 
the property vested in the two purchasers.]

We submit that notwithstanding that circumstance when the 
suit is for the recovery of family property all the members of 
the family must appear on the record : Bhattacharya on Hindu 
Law, page 232— Fershad v, Mioaree MahtoŜ  ̂ The Bombay 
and Madras rulings have laid down that a manager, describing 
himself as such, cannot bring a suit without joining all the 
members: Anganmthu Pillai v. Kolanclmehi Fillai,i^  ̂ Hari 
Gopaly. GokaklasJ î) Hari Vasudev v. Mahadu Dad GavdaĴ ') I f  
plaintiff 1 alone had brought the suit  ̂ then the question of 
non-joinder would not have arisen  ̂ but as he joined plaintiff 2 
as the manager, that question arose. The claim is time-barred 
because the additional plaintiffs were joined twelve years after 
the accrual of the cause of action.

Wtimshvarhar, in reply the cases relied on̂  the objection 
as to non-joinder was taken in the written statement^ that is, at 
the earliest stage of the case.

Jacob , J. In  th is su it the plaintiffs sou ght to  recover  posses-
sion o f  a house and com pound, w ith  arrears o f  rent.

CD (1903) 5 Bom. L. E . 577. (3) (1899) 23 Mad. 100.
<2) (1878) 20 W, K. 133. (i) (iss?) ,12 Eom. 158,

<S) (1895) 20 Bom. 435.
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The CouL’fc of first instance awarded the claim except in respect 9̂03.
of the rents. Go-fitrvASTA

On appeal by the defendants the District Judge, while eon- BiiriTKATA.
cttrriug with the Subordinate Judge as to the merits of the casê
held tlie suit to be barred by limitation.

The grounds on -which this decidion Avas based were the 
following:

The cause of action was held to have accrued at the latest in 
November, 1886.

The suit was in the first place instituted on the 14th September,
1897j by plaintiffs Nos. 1 and 2 alono  ̂ after certain proceedingSj 
involving the joinder of additional defendants, the particulars of 
which it is unnecessary for the purposes of this appaal to specify, 
objection was taken by defendant 1 in an application presented 
on the 16th June, 1899, that there were other members of the joint 
family to which the property was alleged to belong, who must 
be joined as co-plainiiffs. Notices were then issued by the Court ; 
under section 32 of the Civil Procedure Code to plaintiffs 2Tos.
3— 13, and on their statements that they were satisfied to be 
represented by plaintiff No. 2 as manager of the joint family, but 
that they had no objection to be joined as co-plainti9s_, they were 
brought on the record as such on the 30th June  ̂ 1S99. The period 
of limitation had then expired, and the District Judge, applyin'g 
the provisions of section 22 of Act X V  of 1877, held that the suit 
must therefore be dismissed.

Now, section 22 of Act X V  of 1377 does not in itself purport 
to determine directly whether the joinder of parties after the 
institution of a suit shall in all cases necessarily involve the bar 
of ]imitation, if the period prescribed for such a suit has then"̂  
expired. Such a result must depend upon consideration of the 
questioD. whether the joinder was necessary to enable the Court 
to award such relief as may be given in the suit as framed.

Now, plaintiff 1 was set out in the plaint as the actual'lessor 
with whom the deceased Anantayya contracted, but the lower 
Courts have held the alleged oral leases to be not proved, and 
the suit as it is now  ̂ before us must be regarded as one for the 
ejectment of the defendants as trespassers,

B 1170—3 ,
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1903. Eor the purposes o£ such a claim it is not open to us to consider
GuatTTAYYA. in this suit the suggestions that plaintiff 1, by virtue of his
Dattath \ri. purchase in his own name, might he regarded as alone representing

the legal estate of the joint family, or as occupying the position 
of a trustee on behalf of the other co-sharers, with a view to 
calling in aid the provisions of section 437 of the Civil Procedure 
Code. The sale-deed was not even mentioned in the plaint, and 
any questions raised in the suit in connection with the purchase 
had reference to the contention of defendant 1 that the purchase 
was hemmi for the benefit of his deceased brother. .

It is further clear that plaintiff 2 was from the outset joined 
as manager of the joint family in view of the alternative prayer 
for declaration of their ownership^ and for consequential recovery 
of possession of the ju-opertVj failing proof of the oral leases.

The question therefore before us is rather, whether the claim 
could have been decreed in the suit of plaintiff 2 as manager, or 
whether the non-joinder of the other co-sharers, minors and 
adults, was a defect which could be overlooked by reason of the 
delay on the part of defendants in taking objection to it. If 
fresh parties are merely joined for the purpose of safeguarding 
the ri2:hts subsistino; as between them and others claimino-o O
generally in the same interest, the determination (by application 
of the provisions of section 22 of the Limitation Act) of the date 
of institution of the suit as regards such freshly joined parties 
does not ordinarily affect the right of the original plaintiff to 
continue the suit, and would not therefore attract the application 
of the general provisions of the Limitation Act.

The main question in this appeal is whether, had the additional 
. plaintiffs not been joined, it would have been competent to the 
Subordinate Judge to pass a decree for ejectment against the 
defendants, on the facts alleged and proved, in favour of the 
original plaintiffs.

Now it appears to be settled law as summarised by Mr. ¥ayne 
(Sixth Edition, page 36S) that a single member cannot sue. 
to recover a particular portion of the family property for himself, 
whether his claim is preferred against a stranger who is asserted 
to be wrongly in possession or against his .coparceners. If the 
former, all the members must join, and the suit must bo brouo'hfc
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to recover the whole property for the benefit of all. . . . . . . . I f  from 1903.
any eaxisej such as lapse of timej the other members cannot be "GcwvAT^r 
joined as plaintiffsj the whole snit will fail.'*'*

• In the case of At'tmaohala v, YftMali%ga, an exception appears 
to have been recognized in favour of a managing member of the 
family, who has instituted the suit in that capacity, but this 
was a mere oliier dickim, and has since been, dissented from in 
Alaffappa v. Tellimi and Angmmtlin v. Kola-nS-a-vehiŜ '̂

The authority last cited is directly against the appellants, as 
the suit there as here was brought by the plaintiff as family 
manager^ claiming the property on behalf of the family. The,
Bombay High Court, however, has not regarded the right of the 
manager of the family to sue alone in that capacity for family 
property as absolutely excluded.

In Kaliflas v. NaihvS ’̂̂ the original plaintiff" was not the manager 
of the family. It is true that in Hari Gopal v, GoJcalclas,̂ '̂̂
Sargent, C. J., points out that this would not afford ground for 
distinguishing such a case as the present one, bat at the same 
time he plainly indicates that the question of tl>e right of a 
manager to sue in that capacity is rather one of authority, if the 
other co-sharers^are adults, and that the right to insist on the 
other coparceners being brought on the record is for the benefit 
of the defendant to insure himself against further litigation and 
is therefore dependant on the objection being taken, at an earfy 
stage, the objection on the score of want of authorization being 
one of a character which it would clearly be open to the defendant 
to waive. This principle was acted upon in another case* 
reported at page 300 of the Printed Judgments of 189D {SMrehdi 
Timappa v. Ajjihal NarasJiinJm) and applying the same to the case 
now before us, we must hold that the bar of limitation was n o f  
established, as the defendants objection to non-joinder o£ parties 
having, been taken at a late stage of the suit may be disregarded.

The SldtdajiramY. Yishm^^ is distinguishable. There,
although it appears to have been proved as a fact that the

(1) (1832) 6 Mad. 27. , (1883) 7 Bom, 217*,
(2) (1894) 18 Mad.-^3. (1887) 1.3 Bom;
(S) (isi)9) 2 S Mad. 190 (6) (1900) & Bora. Ii. IB. 121;
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1903- plaintiff had been recognised as manager by the whole family,
"gtottvIttI the suit had actually been instituted by the plaintiff in his
DatwJeaya. individual capacity.

We purposely refrain in this case from resting our decision 
in any measure on the authority of the ruling of the Calcutta
Hi'di Court in Gruh CJnmder S'asmal v. Dwarica Nath DindaO
whic'h was cited at the hearing, as that ruling appears to proceed 
upon a misapprehension of the principle afltirmed in The Oriental 
Banh CGrp̂ yration v. CJiarriol on which alone it purporte to 
be based. What had there been held was that a Court in joining 

-parties under section 32 of the Civil Procedure Code was 
untrammelled by any question of limitation in respect of an 
application for such joinderj not that the joinder could be made 
in disregard of any question of limitation in respect of the suit 
itself as affected by such joinder.

For the reasons above given  ̂ we reverse the decree of the 
District Judge and restore that of the Subordinate Judge with 
costs of both appeals on the defendants.)

Decree reversed.
(1) (1S97) 24 Gal, 640. (-3) (1S3S) 12 Cal. 042,
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. Bifoi'c Sir L, H. Jcnlcins, K.C.I.E.) Cheif Justice, and M r, Judice Aston,

190'3. NATEOJI M ANEKJI W AD IA ato  oinrcEs (original Di!i?ekdahts), 
Juhi 29, Appellants, v . DASTUE, KI1AR3EDJI MANCHEHJI and oto tes

~  ~  (oEiGiNAL P laintiffs), EEspoHDEiNTs/̂

Civil Procedure CocU (Act X I  V o f 1SS3J, seciion 539—AtashBeho'amfFarsi 
fvrs-tfimpUj—I'O'm commiuiify of JJihmda—Tnisi~Bidt~~Capacity to hold 
^rnperfij—Mandatorij Injundion—Trespasset— Removal of eneroaoJment. 
In this country a finctiwting body of persons, such a.s a villago community, 

ii5 capable of owi)ing property.
It is opposed to tlie notions of tho Parsi community that the Ivan ShaK 

(sacred lire) should be regarded as capable of, or ths subject of, ownership ; ,but 
even iijhora be difllcuUy or doubt as to its o-5vnersliix>, it is obvious that there
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