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Bofore Siv L. H. Jenkins, K.CQ.LE., Clief Justite, and Mr. Justice Jucob.

GURBUVAYYA GOUDA axp orBERS (ORIGINAL PLAINTITYFS), APPILILANTS,

zo DATTATRAYA ANANT AND OTHERS (ORIGINAL UEFENDANTS)

REsPONDENTS.®

Limitation det (X of 1877); section 22~—Civil Procedure Codle (Aot XTIV
of 158.2), sectivn S2—~Suit to recover passessivin—Suit by one of the plaintiffs as
manager of the family— Right of manager o sue— Oljeetion as fo non-joinder
at o late stage~—dJoinder of co-plaivdiffs afier the period of limifation—
Limitation. ’

A suit to recover possession of a honse was originally brouzht by Swo plaintiffs,
the second plaintiff being deseribed as the manager of the family. Subsequenily
at o late stage of the sult, the defendants having raised an objection of nom-
joinder of partics, the other members of the family who, however, stated that they
ware satisficd to be represented by the plaintiff 2 as the manager of the joint

family, were joined as co-plaintiffs, bub after the expiry of the pmicd of limita-
tion preseribed for tha suit, The frst Court allowed the claim. - The Judge in

eppeal roversed the deeree and dismissed the sunit as time-barred nnder
section 22 of the Limitation Act (XV of 1877),

Held, reversing the deerec of the Judge and restoring that of the first Counrt;
that section 92 of the Limitation Act (XV of 1877) does not in ifself purport Lo

determine directly whether the joinder of the parties after the institution of o

suit shall in all cases necessdrily involve the Lar of lmitation, if the period
presoribed for such a suit has then expireds  Such a result must depend upon
consideration of the question whether the joinder was mnecessary to eriablo the
Court to award such relief as may be given in the snitns framed. If fresh
parties are mevely joined for the purpose of safeguarding the rights subsisting
as between them and others claiming generally in the same interest, the deterpsi-
nation (by application of the provisions of section 22 of the Limitation Aet) of
the date of the institution of the smit as vogards such freshly joined parties
does nob ordinarily affeet the right of the original plaintiff to continue the guit
and would not therefora attract the application of $he general provisions of the
Limitation Act (XV of 1877).

The question of the right of a manager o sue in that capacity is miher one of

aatherity, if the other co-sharers are adnlts, and the right to insist on the
other coparceners bqing brought on the record is for the beneﬁt of the deferidant
to ingure himself against further litigation and is therafore dependsnt on tha

objection heing taken ab an early stage, the” objection on the score of want of -

anthorization being one of & character which it would clearly be open. o bha
defendant to waive, |
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SECOND appeal from the decision of J. C. Glostu- District
Judge of Kdrwir, reversing the decrce of T. V. Kalsulkar,
Subordinate Judge of Sirsi.

On the 14th September, 1877, plaintiffs 1 and 2, of whom the -
latter was deseribed as the manager of the iann]y of which the
plaintifis along with others were members, sued defendant 1 to
recover possession of the house site, and compound in dispute and
to recoter arreavs of vent, The plaint alleged that defendant
Vs deceased undivided brother Anantayya rented the property
about cleven years ago for rupees twelve per year; that the rent
till the 7th Alavch, 1894, was paid by defendant 1 to the
pla:intiﬁ’s; that further rent was not paid ; that defendant 1 was
the heir of the deceased Anantayya and had been in pessession
of the property ; that on the 27th August, 1897, the plaintiffs gave
notice to defendant 1 to pay the arrears of rent and to vacate

the property, and that their failure to do so gave risc to the

present suit.

Defendant 1, who was originally the only defendant, having
failed to appear on the appointed day, namely, the 31st May,
1898, an ea~parte decrec was passed agaiust bim, but he having
applied for the setting aside of that decree the Cowrt granted his
application and, thereupon, he on the 24th September, 1898, denied
the letting and eontended, infzr alie, that be was not the heir of
the deceased Anantayya ; that one Gopalkrishna, a minor, was the
helr of the deceased ; that plaintiffs 1 and 2 were not the owners
of the property in suit, but they were simply benamidars under a
saierdeed dated the 26th October, 1885 ; that he (defendant 1),
one Subrao Anantayya, and the wminor Gopalkrishna were the
owners of the property, and the latter two onght to have been
joifed as parties ; that the sale-deed was passed to plaintiff 1 and
the uncle of plaintiff 2 owing to the confidence and friendship
between thcm and the deceased Anantayya, and also because the
deceased was a Government servant ; that since the date of the
sale-deed the Government aasessmmt was paid by the deceased
Anantayya or for him, and plaintiffs never paid it or never
enjoyed the property, and that he had sold his one~third share in
the property to onc Mangeshrao Annappa and was, thercfore, in
no way liable to the claim.
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On the contention of the defendant, Subrao Anautayya,
Gopalkrishna and Mangeshrao Annappa having been joined as
defendants 2, 3 and 4, respectively, on the 14th Septeinber, 1828,

- they raised the same objections, and further contended that the
snit was time-barred.,

At the eighth hearing of the suit the defendants by an applica-

'~ tion dated the 16th June, 1399, contended that the plaintjfs had
omitted to join the remaining members of their family as parties
to the suit. Notices were thereupon issued to those members,
and they having appeared stated that they had no objection
either to the suit beivg proceeded with at the instance of plaintiff
2 as the manager of the family or to their being brought on the
record. The Court ordered themn to be joined as co-plaintitls, and
they were accordingly joined as plaintiffs 3-—13 on the ninth daj,
of the hearing, that is, on the 30th June, 1809,

The Subordinate Judge found that the plaintiffs were the:
owners of the property in suit; that the suit was within time, and
that the plaintiffs were entitled to recover possession of the
property. He, therefore, passed a decree directing the plaintifis
to recover possession of the property and mesne profits from the
date of suit till delivery of possession. The claim for arvears of
rent was disallowed., With respeet to the poiut of limitation the
Subordinate Judge observed as follovws i

The suit is in time. The sale-decd (Exhibit 18) is dated 26th October, 1885.
The suit was filed on Lith September, 18397, 1.e., within twelve vears from the
dato of the sale-deed. Defendant No.1 is vesllyin possession. .~ . . "He
was made a party before. Defondants 2 to 4 were afterwards added on I4h
September, 1898, These latter defendants are not necessary parties, they not
having title and not heing in possession.  Heuce, plaintiffs do not lose anything
if the suit is time-barred as against them under section 22 of Act XV of 1817
Plaintiffs 8 to 13 were afterwards added on 30th June, 1809, i.e.; more th'm
twelve years after the plaint was filed. The sale-deed (Exhibit 18).ds passed in
plaintiff 1’s name and in the name of phintif’s uncle. Plaintiff 2 ues now as

manager. Other plaintiffs weve : added as having interest in the sul)'ject-mattcr‘

of the suit. Defendants contended that the suit is barred under seation 2% of
Aet XV of 1877.  They stated thatthe case (Kalidus Hevaldas—L T R.7
Bom, 217) applied and therefore the snib ahould be dismissed. - I think the case ,‘
“does not apply. The objection wis not taken by defendants on er before’
fivst. heaving unders section. 34 of the Civil Procedurs Code (Exhiibi
Undoz the cmcumatm wces, on the punclp]e of the cage (;S’kwﬂimh Tomi
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THegde v. Ajjibal Ferashinke Hegde and another--T, Lo B. 15 Bum, 207) the
suit is in time,

On appeal by the defendants the Judge agreed with the
Subordinate Judge as to the merits of the plaintiffs’ claim, but
he being of opinion that it was time-barred reversed the decree
and dismissed the suif for the following reasons (—

On the question of limitation, it is avgued on bebalf of the appellants that
section 22 of the Limitation Act applies, and that, inasmuch as defendants
2, 8 anid 4 and plaintiffs 3 to 13 wore added more than lwelve years after the
alleged cause of action, the whole suit shonld be dismissed.

As vegards the late joinder of the three defendants; I do not think it is fatal,
for plaintiffs’ title being establishod the relief is veally sought against the
person in wrongful possession and the evidence shows that that is defendant 1.
Turther, if the case be treated as governed by articie 144, I do not think the
defendants have estallished adverse possession for twelve years.  And if, as
defendants vontend, they ave entitled on plaintifis’ case to fake artiele 130 as
applieable, then, too, inasmuch as the peviod must bo computed from the
expiration of tho one year's alleged lease, namely, from Wovember, 1886, all the
defendants were joined Defore the period of limitation: compare Qlhardri v.
Duji Bhau—1. 1. B. 24 Bom. 504,

The plaintiffs 3 to 12 were, however, not added till June, 1899, more than
twalve years after the acerual of the cause of action ag calenlated above, The
Subordinate Judge relies on the decizion in Shirekuli Timappa v. Ajjilal
Nurashinke—I. 1. R. 15 Bom. 207. The judgnent in that case; which is a very
brief one, apparently distingnished it from the case of Kalidas v. Nutha,
1. LR..7 Bom. 217, on the ground that the defendants had taken no ohjection
on the ground of non-joinder of parties and no fresh parties hald in fact been
joined. .

.. Dhe position here is different. Defendants did take chjection (Exhibit 88),
and as the result plaintiffs 3 to 12 were added.

That they were necessary parties cannot be doubted : see Hari Gopal v.
Gokuldas, T . R 12 Bom. 158, and, after caveful consideration, I am
unakle to accept the Subordinate Judge's finding that the ease of Kalidas v.
Nathu, I. L. B 7 Bom, 217, is inapplicable merely on the ground that the
objeetion \E"aé not taken at or hefore the fivst hearing. The provisions of
section 22 of the Limitation Act seem to me clear.

Plaintiffs preferred a second appeal.

Nilkontk A. Shiveshvarkar, for the appellants (plaintiffs) ;~Our
contention is that even plaintiff 1 alone was competent to bring
the snib because the sale-deed was passed to him and plaintiff s
unele, who was dead ab the time of the suit, Plaintiff 2 was
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joined in hiy capacity as the agent of all the members of tho
family. It was not ab all necessary to join him, but he was
joined simply for the 15\11‘13053 of satisfying the Courf that the
interest of the other members of the family was not overlooked.
Turther, the co-plaintiffs subsequently joined were not hrought on
the record by our application. The Court ofiits own motion joined
them as co-plaintiffs under section 82 of the Civil Progedure
Code. Therefore, the bar of limitation cannob arise: Zhe Oriental
Bunk Corporation v.J, 4. Charriol O Fakerz v, Bibi 4 zimunnissa®

Further, the defendants having failed to raise the plea of non-
joinder ab the earliest opportunity under seetion 34 of the Civil
Procedure Code, they must be considered to have waived their
right to object : Skerebuli Timappa v. 4jjibal Narashinka.®

Our suit was not based on any eontract. It was a suit in
ejectment, The Judge has relied on Kalidas Kevaldas v, Nathw
Bhagvan,® which has no application to the present case.  In that
case the property involved was a joint debt for the recovery of
which all the persons interested were necessary parties. Secction
32 of the Civil Procedure Code refers to the Limitation Act when
defendants are added and not when plaintifis are added,
Defendants have not complied with the provisions of section 34
of the Civil Procedure Code. They did not raise the objection
of non-joinder of plaintiffs at the earliest stage. They raised
the objection after all the evidence was 1ecorded and after +the
case was heard eight times.

[JENKILNS, C. J., veferved to Subodini Debi v. Cumar Ganodg
Kunt ® and Ravji Appaji v. Makadev Bapuji.@] .

Qur next objection relates to the arrears of rent. The first
Court held that we were owners and were entitled to recoyer
possession. If we are owners, we ave entitled to reeaver arrears
of three years.

Skamraw Vithal, for the respondents (defendants) --The pro-
perty belonged to the undivided family of the plaintiffs, though
the sale-deed was in the names of plaintiff 1 and the tnele of

(1) (1886) 12 Cal, 642. ) (1893) 7 Bom, 217.
(@) (1899) 27 Cal. 540, (3) (1887).14 Cal 470,
3 (18%0) 18 Bom. 297, @ (1897} 22 Boi, 672
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plaintiff 2.  The cousideration for the sale proceeded from the
family, therefore all the members ought fo have been originally
brought on the record : Navheri v. Shele Jamal.

The plaintiff had not brought the suit as the surviving party
to the sale-deed. He hasnot based his suit on the sale-deed alone,
bub has joined plaintiff 2 who was not a party to the sale transac-
tion, - A mere description of the plaintiff that he was the manager
of the fardily would not enable him to bring a suit without join-
ing all the other members, The property is not deseribed in the
plaint as the property of the family. When there is a joint
family, any astion taken with respect to the family property must,
at the outseb, be for the Lenefit of all the members: Mayne’s
Hindu Law, Sixth Edition, section 298, page 368,

[Jexking, C. J.:—DBub in the present case under the sale-deed
the property vested in the two purchasers.]

We submit that notwithstanding that circumsbtance when the
suit is for the recovery of family property all the members of
the family must appear on the record : Bhattacharya on Hindu
Law, page 232—~(Foliool Pershad v. Etwaree Hakto? The Bombay
and Madras rulings have laid down that a manager, describing
himself as such, cannot bring a suit without joining all the
members: dugamuthu Pillei v. Kolandavelv Pillui,® Hari
Gopal-v. Gokaldas,'® Hari Vasudev v. Mahadu Dad Gavda® If
plaintiff 1 alone had brought the suit, then the question of
non-joinder would not have avisen, but as he joined plaintiff 2
ag the manager, that question arose, The claim is time-harred
because the additional plaintifis were joined twelve years after
the accrual of the cause of action.

4,
R A s leras 1 Oy i 1 3
Bhiveshvarkar, in reply :—In the cases relied on, the objection
as to non-joinder was taken in the writben statement, that is, at
the earliest stage of the case.
‘ T e et e
. Jacos, J. +—In this suit the plaintiffs sought to recover posses-
sion of a house and eompound, with arrears of vent.

M (1903) & Bom, L. 1. 577. (3 (1899) 23 Mad. 100,
(2 (1578) 20 W, L. 138, () (1897} 12 Dom, 158,

) (1895) 20 Bom, 433,
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The Court of first instance awarded the claim except in respect 1503,

of the rents. GURUVATTA
On appeal by the defendants the District Judge, while con- Darratzizs.
etirring with the Subordinate Judge as to the merits of the case,
held the suit to bs barred by limitation.
The grounds on which this decision was based were the
following: .

S

The cause of action was held to have acerved at the latest in
November, 1886.

The suit was in the first place instituted on the 14th September,
1897, by plaintiffs Nos. 1 and 2 alone, after certain proceedimgs,‘
involving the joinder of additional defendants, the particulars of
which it is unnecessary for the purposes of this appaal to specify,
ohjection was taken by defendant 1in an application presented
on the 16th June, 1899, that there were other members of the joint
family to which the property was alleged to belong, who must
be joined ag co-plaintiffs. Notices were then issued by the Court :
under section 82 of the Givil Procedure Code to plaintiffs Nos.
3—13, and on their statements that they were satisfied to be
represented by plaintiff No, 2 as manager of the joiut fanmily, but
that they had no objection to be joined as co-plaintiffs, they were
brought on the record as such on the 30th June, 1899, The period
of limitation had then expired, and the District Judge, applying
the provisions of section 22 of Aeb XV of 1877, held that the suit
must therefore be dismissed.

Now, section 22 of Act XV of 1877 does not in itself purporizn
to determine directly whether the joinder of parties after the
institution of a suit shall in all cases necessarily involve the ha
of limitation, if the period prescribed for such a suit has then”
expired. Such a resulb must depend upon consideration of the
question whether the joinder was necessary to enable the Tourt.
to award such relief as may be given in the suit as framed. |

Now, plaintiff 1 was set out in the plaint as the actual lessor
with whom the deccased Anantayya contracted, bubt the lower
Courts have held the alleged oral leases to be nob proved, and
the suib as it is now, before us must be regarded ag one for the
ejectment of the defendants as trespassers, ”

B 11703 ’
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For the purposes of such a claim it is not open to us to consider
in this suit the suggestions that plaintiff 1, by virtue of his
purchase in his own name, might be regarded as alone representing
the legal estate of the joint family, or as occupying the position
of a trustee on behalf of the other co-sharers, with a view to
calling in aid the provisions of section 437 of the Civil Procedure
Code. The sale-deed was not even mentioned in the plaing, and
any questions raised in the suit in connection with the purchase

‘had reference to the contention of defendant 1 that the purchasc
. p

was benami for the benefit of his deccased brother,

It is further clear thab plaintiff 2 was from the ontset joined
as manager of the joint family in view of the alternabive prayer
for declaration of their ownership, and for consecquential recovery
of possession of the property, failing proof of the oral leases.

The question therefore before us is rather, whether the claim
could have been decreed in the suit of plaintiff 2 as manager, or
whether the non-joinder of the other co-sharers, minors and
adults, was a defect which eould be overlooked by reason of the
delay on the part of defendants in taking objection to it. If
fresh parties arc mevely joined for the purpose of safeguarding
the rights subsisting as between them and others claiming
generally in the same interest, the determination (by apphcatlon
of the provisions of scetion 22 of the Limitation Act) of the date
of institution of the suit as regards such freshly joined parties
does not ordinarily affect the right of the original plaintiff to
continue the suit, and would not therefore attract the application
of the general provisions of the Limitation Act.

The main question in this appeal is whether, had the additional
Elaintiﬂ‘s not been joined, it would have been competont to the
Subordinate Judge to pass a decrce for ejectment against the
defendants, on the facts alleged and proved, in favour of the
original plaintiffs.

Now it appears to be settled law as summarised by Mr. Mayne
(Sixth Edition, page 263) that “asingle member cannot gue.
to recover a particular portion of the fawmily property for himself,
whether his elaim is preferred against a stranger who is asserted
to e wrongly in possession or against his .coparcencrs. If the
formor, all the members must join, and the suit must be brought
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to recover the whole property for the benefit of all. ...,...If from
any cause, such as lapse of time, the other members ﬂamlot be
joined ag plaintiffs, the whole suit will fail.”’

- In the case of Arunachala v. Vythialinge () an exception appears
to have been recognized in favour of a managing member of the
family, who has instituted the suit in that capacity, but this
was a meve obsler dictum, and has sinee been dissented from in
Alagappa v. Vellian @ and dngamuthu v. Kolandwvely,®

The apthority last cited is directly against the appellants, as
the suit there as here was brought by the plaintiff as family

manager, claiming the property on behalf of the family, The.
Bombay High Court, however, has not regarded the right of the

manager of the family to sue alone in that capacity for family
property as absolutely excluded.

In Kalidas v. Nathu® the original plaintiff was not the manager

of the family, Tt is true that in Hars Gopal v. Qokeldas,®
Sargent, C. J., points oub thab this would nob afford ground for
distinguishing such a case as the present one, but at the same
time he plainly indicates that the question of the right of a
manager to sue in that capacity is rather one of authority, if the
other co-sharers are adults, and that the right to insist on the
other coparcencrs being brought on the rccord is for the henefit

of the defendant to insure himself against further litigation and

is therefore dependant on the objection being taken ab an eaxly
stage, the objection on the score of want of authorization being
one of o charaeter which it would clearly be open to the defendant
to waive. This principle was acted wupon in another case
leOTtO(} at page 300 of the Printed Judgments of 1890 (8kérekuli
Timappe v. 4jjibal Norashinka) and applying the same to thecase
now hefore us, we must hold that the bar of limitation was nof’
established, as the defendant’s objection to non-joinder of par bies
having been taken at o late stage of the suit may be disregarded.

The case of Shiwajiram v. Vishnuw ) is distinguishable. - There,

although it appears to have heen proved as a fact thab the

@) (1852) 6 Mad., 27. 4 (1883) 7 Bom, 217.
@) (1894) 18 Mad.33. (9) (1887) 12 Bom, 188,
(% (1509) 23 Mad, 190 (© (1900} 2 Bom. Tn B. 12L
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1903, plaintiff had been recognized as manager by the whole family,
Gunovavra  the suit had actually been instituted by the plaintiff in his
Datrivgavs, individual capacity.

We purposely refrain in this case from resting our deecision
in any measure on the authority of the ruling of the Caleutta
High Court in Grish Chunder Sasmal v. Dwurke Nath Dinda @
which was cited at the hearing, as that ruling appears to proceed
upon a misapprehension of the principle affirmed in Z%e Orienéad
Buulk Cerparation v. Charriol® on which alone it puports to
be based. What had there been held was that a Court in joining
-parties under section 32 of the Civil Frocedure Code was
unframmelled by any question of limitation in respect of an
application for such joinder, not that the joinder could be made
in disregard of any question of limitation in respect of the suit
itself as affected by such joinder.

For the reasons above given, we reverse the decree of the
District dJudge and restore that of the Subordinate Judge with
costs of both appeals on the defendants,;

Decree reversed.
1) (1597) 24 Cal. 640, @) (183%) 12 Cal. 643,
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Croil .P‘?’fJCG(ZlLTL‘ Code (det XTIV of 1852), section 539 — Atash Behram { Parsi
et o g xe arrr . .
Jire-temple j—Darsi community of Udwada—Trust—Suit—m Capacity to hald
property—Mandatory injunciion—Tvespasser—Removal of encroaelinent.
In this country a fluctuating hody of persons, such as o village community,
is eapable of owning property.
It is oppesed to the notions of the Parsi community that the Tran Shah
(snered fire) should be regarded as capable of, or the subjcet of, ownership ;. but
on 18 ther henlty or doubt as to ils : ;
gven if there Le diflicully or doubt as to its ownership, it is obvious that there

* Appeal No. 186 of 1900,



