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enlarging the time fixed in the decree  ̂and whether^ if time ought 
to be enlarged, the plaintiff ought to be put on any terms. The 
plaintitf; it is true, did not make any application expressly for 
an enlargement o£ the time ; but following Bcm^o v. ’BhomslieUi 
we think his present application may well he treated as one 
made for such enlargement to be followed by an order for the 
execution of the decree. The darhJiasi ought to be dealt with 
from that point of view, and the Appellate Judge should consider^ 
after taking or directing to be taken by the Subordinate Judge, 
such evidence as the parties may adduce  ̂ firstly whether there is 
good cause shown for enlarging the time fixed by the decree, and 
tlien, if he is of opinion that it should be enlarged, whether the 
plaintiff ought to be put on any terms.

W e reverse the decree of the lower Appellate Court and 
remand the darkhast for disposal with reference to the remarks 
made above.

Costs to follow re ĵult.
Decree revefsed  ̂ BarMast remanded>
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(1) OOCl) 26 Bom. 12L

APPELLATE GIYIL.

'Befare Sir Z . S .  Jcnhim, ICCJ-JS., C M cf Justico, a u l  Mr, Jnsiiee Aston.

T h e  s e c r e t a r y  o f  STATE . f o e  IN D IA  m  COUNCIL ( o r i g i n a l  

P i iA iN T iF P ) ,  AprBiLANT, V, BxVLYAlTT GAl^iSSH OZJ] ( o b i g i k a l

Uebeu-pant), ReS3?0HDDNT.*
Bom bay Im g a tio n  Act {Bom. A c t V I I  o f  1879), sections C>, suh-sectio'n (S), 5, 

8, SBj 37, 28 (1)— NdlU'— Water-cnurse— Canal— Irrujation Beparbnent — 
B ight to control water or to oh&truct t?i& use thereof— Biparian Proprietor — 
JEnJoijnbent cmd benefit o f  water— c,o7istrn< t̂io% o f  statutes eneroiclimfi 
on the rights o f  s^ihjects.

The defendant was in possession of a plot of land, Survey No. 13, and a vmIS, 
tliat is, a wafcor-course, ran ixasti that plot of land. The nCila was crossed at a

* Appeal No. 8fl o£lP02.

(1) ►Sections 3, sub-section (3), 5, S, 23, S7? 28 of the Bombay Ii’rigation Act (Bern. 
Act VII of 1879) j

3, In tliia Aet, unless tlio?e will bo soinetluug repugnant in the subject 
B 1542«-I

1003. 
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coTvsideralile distanco to tlio noi'tli o£ tlw dt'fendant’s land by a Govonimenfc 
Irrigation Canal, TIio water flowing in. the nCtlAt was derived from two smircos;
(1) from tlio rain water from tlie lulls and cateliaient area of the na'M., and (2) 
fro;n ])orcolation of wafcor or waabe from the oaiial, Apart i’roxn abnormal 
yerioJs of clrougttj tlio uooond of the two soarcca waa porenu'al and tlio raere

or contoxtj—
(1) “  canal ”  iiM;liidi.s

(a) all csmalf', oluuinels, pipoa and reservoirs constructed, maintained 
o r  conti’olUjd by Govornuioa'i for tlic supply or storage of water ;

[h) all worJcs, emba.nknicntSj Btructiu'cf!;, and snpjily and escape cliannels 
covmectod witH suck cauabj c,l\aunols, pipaa or reserYoivSj and 
all roadd oonstnicted for the pui'poao of fadlitafcing tlio ccn-’ 
struction or maintenance of sucli canals, cliannels, pipes or reservoirs j 

(<0 all Avater-conrKos, drainaj^o-works and llood-embankments as lioreiu* 
after rcMpcotivcly defined ;

{d) any part of a river, Htreain, liike, natural collection of water, or natural 
drainage clianncl, to wJucli tlio Governor in Council may apply tlio 
provisions of section 5 cr of wldeU tlio water Las been applied or 
used before tlio passing o£ tliiti Act for tlio purpose of any existing 
canal j

(e) all laud belonging to Govorumont wliicU ia situate, on a baulc of any 
canal as liereinbeforo deliufid, and wbicli lias been appropriated, 
xmder tlie orders of Qovornuient, foi’ the purposes of suclx caual.

(2) ‘'water-course ” ineaua any chaniud oc pipe not maiutained at tlio w>st 
of Govornnient, wliicb is supplied with water from a canal, and includes 
all subsidiary works connected witli any sueli cbannel or pipe, except tlio 
sluice or outlet fcliroiiffli which water is supplied from a canal to such 
oliannol or pipe.

5, Wlienever it appears expedient to tlio Governor in Council that the water of 
any river or stream flowing ia a natural cbannel, or of any lake, or any other natural 
collection of still water should be applied or used by the Goverimient for tho purpn.se 
of any existing or projected canal.

The Governor in Council may, by notlfleation in tlie Bomlay G-over/imenl Baxelfe, 
declare that the said water will be so applied or used after a day to ho named iu the 
said notification, not being earlier than three montliB from tho date thereof.

8. Any canal oliicer duly empowered in this behalf aud any pei’son acting under 
tho general or special order of any such canal officer may enter tipan any laud, Imild- 
iiî ;, or water-oouT’sc, on account o f  which any wafcer-rato 5b chai'geablo, for 
the purpose of inspecting or regulating tho use of the water supplietl, or of measuring 
the land irrigated thereby or char t̂eablo with a water-rate, and of doing all thingu 
iuecessary for the proper regulation and managemmit of tho canal frou’i whloli auch
• water is supplkd.

23, 0(1 receipt of any such application tho, caual o/llcer shall soiwe notico on the 
owner to show cause why sucU authority should not be granted, or such declaration
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important of tlie two. Beloro tlie canal was made there was a surface flow in a 
portion of tlio nuld uad tliis liow lasted tlii-'ougli tl\o rains and fox- a portion o? 
the c o H  weather and there was no liow after December. Forsevea Imndx’ed 
j^ards below tlio point of contact of the canal and the ndld, the ndld was noi’- 
•mrilly dry and gravelly for inany mouths, but at a point some seven hundred 
yards lower down the canal thare was a spriBg and tlicnee downwards there was 
a perennial stream. Tlie nuld, however, throughout the rainy months held a 
fair body of water. In the year 1S97, the Irrigation Department put a dam 
aci’osstho nCdd aiid thereby infrin<jed tlie defendant’s ripai'ian rights. Tlia 
defendant thereupon brought a summary suit agfiinat the Executive Engineer 
for Irrigation and his subordinates in the Court of the Slamlatdiir of Haveli for 
the 3'emoval of the dam and obtained a decree in his favour. Thereupon, the 
Secretary of State for India,, as pUintiffj bronglit the present suit against the 
defendant praying that his right to control the water in the water-conxsG 
(ndld) in suit and to obstruct the use of such water therein by the defendant

1903.
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should not 1)0 made anti, if no objection Ijo raised^ oi' if aay obje3tiou be raised and bd 
found insufReient or invalid, shall, subject to the approval of the Colleotor, either 
authorize the applicant to use the water-course, or declare him to be a jotut owner 
thereof on such conditions as to the j)aymont of compensation or rent or otherwiae as 
maji appear to hini cq̂ îi.tablc.

27. Every person desiring to have a supply o£ water from a canal .shall siibnuii a 
written api^lication to that effect to a canal officer duly empoweivd to rcceivc such
a,ppUcatlonSj ill such form as shall from time to time bo presciibed by Govennnrni-. 
in this behalf. '

If the application be for a supply of water to bo uso'I for purpose.s ofchex than thoiso 
of imgatioUj the canal officcr may, with the sanction of Government, give perniission 
for water to bo talcen for such purposes under such special coinlitions and rc.?trict'ons 
as to the Imiitation, control and measurement of the supply as he shall be enipo'Vtred 
hy Goveriinient to impose in each casGe

28» The supply of water to any water-coussft or to any person who is entitled to 
siic supply stall not bo stopped except—

(rt) Whenever and so long as it is necessary to stop such supply for the purpose 
of executing any work oi'deredby competent authority;

[h) whenever and so long as any wa!-er-ecui'se by which such supply ,is rcceivcd 
is not maintained in such repair as to prevent the wasteful escape of water 
therefrom,-

(c) whenever and so long as it is necassavy to do so inovdei' to supply in rotation 
the legitimate demands of other persons entitled to water; 

whenever and so long as it may be necessary to do so in order to prevent the 
waafcage or misuse of water;

( 0 within periods fixed from’ time to time by a canal officer duly empowered in ■ 
this behalf, of which due notico shall bo giveu.
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sxibjecti to thu uoiKlilions imposed by tlio ’Bouil)ay Iriigution Act (Hc'iu. Act 
V II  of 1879) sliould be tloclaml. The llrst Court rejected tlio suit. Tlie 
tiff haring ftppejilcd,

H e l d ,  confirming tho deorcf*, th:vt tlie waitL'r-convse witli wliicli tlio doreurlsiiit 
■\viis concerned was a Btream as that woi'fl is Ifigally understtJod. il: was n 
natural channel and not ono constructed tmdei* tho pvovislon.'i of tlio Bombay 
JiTlgation Act. It was not in dircot coniniunicution with the canal.; ihoro W;w 
uo agreement^ for the sxipply of watex’ xindcr tho Ai:t and Kucli water (if any) as 
JbuBd its way from tlio ciunil into it, c*amo (ihuru* by jj«roolation. The dofeixdant 
got the water from the canal, not liccanac lu> was entitled to it, bxxt bticatiHo it 
caino to him, aud it -wonld Ijcj opou to tlxo canal ivuihorltioa to tiiko siucli 
moasnreB as wonld prevent tlie percolation.

As dofcndaxxt bad tliu rigbt oE a i'ip!iria,n proprlolxn* ti) tliu n.srifructuary 
iiitotest in tha water in tlxe nnltl, which wa,s incidental to tho possession o f tlŵ  
adjacent soil, it followed that wliatcver miglit ba the nature of tho tenancy, he 
a3 the occupant of the land abutting on tha fitreanxj and not the GoYoi'nineut. 
was cixtitiled to tho enjoyment; and bonelit of tho water as it ilowed past.

A  natural atreani, tluiugh itî  Ilow of water ho iu pax’t derived by percolalion 
from a canal, ia not a canal until the (Jovei’nor iu Oouncil has applied to It tht; 
])vovisions of section 5 of tho Bonxbay IrrigiXliou Aot.

Statutes which encroach on the rights of subjocta whothor us rogai’ds poraon 
Di* property ixitisfc recoivc a strict conBtruotion.

A ppeal from tho decision o£ G, 0 . BeamaU;, District Judge 
of Poona, in original .suit No. 1 of 1901.

Suit for a declaration of right to control water in a ndld, 
(water-course) and to obstruct the use of wafcor therein by tho 
defendants

The plaintiff alleged that-—In the second half of tho Sd-th mile 
of the Mutha Right Bank Canal iu the Poona District, a ntU(t- 
crossed the canal and was taken under it by a culvert. After 
crossing the canal the ndkl passed througii the lauda of village 

' Loni Kalbhar in Haveli Taluka. The canal came into operation 
in this part of the district about the year 1877. Since then 
leakage water of the canal and of tho distributary channels found 
its way into the ndlci and the Biipply in the ndltl had bccoinc 
perennial and was utilised for irrigation. Low earthen dams 
were erected across the mid  to divert the stream for irrigation,

One Harayan Shankar Javeri had been irrigating hi;:? fields 
Survey Ko. 17, for along time in this way and twenty otiier 
oultivators had used the leakage at som6 time or other and paid 
water, rates to the Irrigation Department,
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T?lio ndliM in dispute h.ad a drainage area of 1-̂ - square miles, of 
which only about halt a mile was above the canal. Except durinc-; 
and for a few days after actual rainfall there was no uatural flow 
iri the ndld. The nald bed was nsually dry above the canal, but 
there was a constaufc supply iu the bed below the canal and its 
irrigation distributaries. The ndld was a water-conrse within 
the meaning of section 3, clause (2)̂  of the Irrigation Aqt (Bom­
bay Act Y II o£ 1S79),

In 1891 the defendant accfviived Survey No, 18 -which was next 
to the abovementioned Survey No. 17 lower down the water­
course which ran through it (Survey No. 13) also. ^

On the 3rd June, 1897, the defendant obtained a decree in the 
Court of the Mdmlatdar of Haveli against the said Karayan 
Shankar Javeri, owner of Survey 3SFo. 17, for the removal of a 
dam put by him across the said nald, and the said dam was 
accordingly removed by the village officers. Thereupon, in June 
1897, an earthen dam was erected under the order of Mr, 
LeQuesne^ who was Exeentive Engineer for Irrigation at the 
time. This was done to give water to the saidNarayan Shankar 
Javerij who had applied for water, and to prevent the water 
going down to the defendant, who had not so applied and who 
was not willing to pay \vater-rate.

The defendant then instituted a surarnary suit, !Ko. 5 of 1898, 
iu the Court of the Mumlatdar of Haveli against the Execijtive 
Engineer for Irrigation and his three subordinates for the 
removal of the dam. The Mtimlatddr decided the suit against 
the Irrigation Department on the 22iid July, 1S99, .

The plaintift' contended that the defendant (plaintiff before the 
MAnilatdar) had no right to the use*: referred to in the order 
passed in the sununary suit, that the water of which the defeftd- 
ant claimed the user was water derived by surface flow through 
the fidld, by percolation or leakage from the canal, and that the 
defendant was neibher duly aiithori^ied to use the ndld as a 
watcr-courso, nor entitled as of right and without any applica- 
tiouj to a supply of water under the Act, that the ndld being 
supplied with water from the canal, thereby became a water­
course within the meaning of sub-section (2) of section B of the 
jjombay Irrigation 'Act of 187D and was included within the 
dehnition of a canal under clause (c) of sub-soction 1 of

1903.
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section s, that the canal officer Lad, tliorcl'orej power to do all 
things necessary for the proper regulation and management 
thereof under section 8 o£ the Act, and nnder section 28 of the 
Act was competent to stop the supply to the defendant ■under 
clause {(i) of tliat section in order to supply the legitimate 
demands of those entitled, to receive water for their lands and that 
the cause of action accrued on the 22nd July, XS99; the date of 
the Mamlatdar^s decision in the summary suit.

The plaintiff prayed that —(a) His right to control the water 
in the said wateT-course and to obstruct the use of such water hy 
the defendant^ except under conditions imposed by the Bombay 
Irrigation Act, 1879, should be declared; (5) the cost of the suit 
might be awarded to the plaintiO:'; and (c) all orders necessary 
for granting adequate relief and for doing full justice might bo 
passed.

The defendant contended t h a t - ( l )  The suit could not lie in 
the form it was brought. (2) The suit wa« barred by .section 42 
of the Specific Belief Act (I  of 1877). (3) The plaintiff was not
entitled to the relief lie claimed unless and until the Mamlatdar’s 
order in the summary suit was set aside, (4) Survey No. 13 
at Loni Kalbhar belonged to him (defendant). On the 27th July, 
1891, the said survey number was transferred to him by the 
Forest Department in exchange of Survey No. 55 with all 
rights of ownership over the land, trees and wells, water-courscs^ 
&c., comprised within the boundaries of the said Survey No. 13.
(5) Through the said Survey No. 13 there ran a ndld which took 
its rise in the hills to the south of Loni and after flowing through 
several fields ultimately discharged itself into the Mutha Mula 
river. (6) The Mutha canal crossed the at the distance of 
over a mile from the said Survey No. 13. (7) The said 
was a natural stream and had been in existence from time im­
memorial. The water of the said mild was a natural spring water 
and was not derived by leakage or percolation from the irrigation 
canal or its distributaries by surface flow or otherwine. (8) Tlio 
said ndU \Tas not a wator-course or a canal ” as defined by 

: section; S Irrigation Act and the Irrigation
aiXthorxties had no right to regulate or stop its jvatcr^supply under 
section 8 or 28 of the Act, (0) The defendant was the owner of
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the fuUd so far as it passed througii his land and was entitled 
to the use and enjoyment of the water of the mid  without ob­
struction by the plaintiff or his subordinates. (10) Even assuming 
that any water flowed into the said ndld by leakage or percolation 
from the main canal or its distributaries, the irrigation authorities 
had no right to follow it up and claim it as their own. (11) There 
had been a dispute for many years between the defendant and the 
Irrigation Department about the use of the water of the said 
ndld. The question was pending the consideration of the 
Revenue authorities. The suit, therefore^ could not lie until the 
defendant’s appeal from the order of the Revenue Commissioned^ 
Central Divisioiij No. R-3906 of 1SD5, dated the 23rd September^ 
1885, was finally decided by Government. (12) On the ISth July, 
lS96j Mr, H. T. Ommanney, Collector of Poona, after a careful 
investigation held that the Irrigation Department had no right 
to claim any leakage or percolation rates from the defendant for 
the use of the water of the ndld. On the lOth April, 1899, the 
High Court of Bombay decided (see 23 Bom. 761) that the 
Irrigation Department had no right to obstruct the defend­
ant in using the water of the 'ndld by erecting a dam across the 
bed of the stream. Notwithstanding these decisions the present 
suit was filed witlxout any cause of action. It should, therefore, 
be dismissed with costs.

The Judge found that the suit was defective by reason o*f the 
plaintiff not having asked for an injunction under section 42 of 
the Specific Relief Act (I of 1877) to stop the defendant’s use of 
the water in question or to set aside the M^mlatd^r’s order, that 
the ndld in dispute was not a water-course or canal as defined 
in section 3 of the Bombay Irrigation Act, that the plairjtiff 
was not estopped from disputing the defendant's right to the use 
of tho water in question by reason of any transfer by Government 
to defendant of any right in Survey No. 13, that the suit was not 
premature by reason of the defendant having made an appeal to 
Government against the order of the Revenue Commissioner, 
dated the 23rd September, 1895, that the plaintiff had not 
proved his right to control the water of the ndld in suit and to 
obstruct the use of s-uch water by the defendant except under the 
conditions imposed by the Bombay Irrigation Act.
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The Judge having dismissed the suit;, the plaintiff preferred an 
appeal.

8cot  ̂ (Advocate General witli lido .BaJfddnr K  / .  KirtiJcai'i 
Govermneui} Pleader) for tlio appellant (pLiintifi).

Bailies (with G, 8. Rdo) for the respondent (defendant).

JtsnkinSj C, J. ;-"Tho plaintiff by thivS i-iiiit prays that his riglit 
to control the water in the water-course niontioned in his plaint, 
and to obstruct the use ol; the wa,ter therein hy the defendant 
^xeept under the conditions imposed by tlie Boniba,y Ii’rigatiou 
Actj 1879, .should be declared, Tlie defendant i.s in posseHslou 
of Survey No. 13 in the village of Loni K.silbhar in the IlaveU 
Tiiluka of the Poona District, and the wafcer-courso is a ndld that 
runs past that plot of land. One of the qnestion.s in the .suit in 
wliether the ndld, in a canal within the meaning of the Bombay 
Irrigation Act of 1870, for if not, then plaintiff i.s not entitled to 
the declaration sought in this suit. The nAld is crossed at a 
considerable distance to the north of this survey number by the 
Mutha liight Bank Canal, which is a Qovernment irrigation 
canal. On the ndld and between the canal and Survey No. 13 i« 
Survey No. 17, wliich. is in the occupation of 'Narayan Bhankar 
Jaweri, a cultivator, who, for the purpose of irrigating his field, 
erected a dam in the ndid. On theBrd of J’unCjlS97, the defendant 
obtained a dccrec in the Court of the Mftmlatddr of Haveli against 
Narayan for the removal of this dam^and the dam was accordingly 
removed by the village ofFicer.s, In the same montli an eartlicn 
'dam was erected under the order of Mr. LoUue.sne, the Executive 
•Rngineer for Irrigation at that time. Tlie defendant Bahv^uit 
thereupon instituted another suit in the Court of the Mt'indatd;xr 
of Haveli, this time against the Executive Engineer for Irriga­
tion and his three subordinates, for the removal of the dam. 
The M4mlatddr decided against the Irrigation Department on 
the 22nd of July, 1899. Hence it k  tliat the present suit ia 
brought* The District Judge of Poona has decided in tlie 
defendant’s favour, and disniis.sed the ,suit. The Secretary 
of State has appealed to this Court, urging (amongst other 
^things) that the Court below erred in holding that th.c fHlld 
in question is not a water-eourse within the meaning of Hcction 3 
of the Bombay Irrigation Act of 1879, The essential faet,s in
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tho case have Leeii ascertained "by two Oommissioners appointed 
consent of tlie parties  ̂ and from their report it appears that 

the water flowing in tlie wUd is derived from tv/o sources : (1) 
froni rain water from the hills and catchment area of the 
and (2) from percolation v/ater or waste from the canal. Apart 
from abnormal periods o£ droughtj the second of the two souices is 
perennial and the more important of the two. The Coniinissisnerrf, 
however, are of opinion that there was a surface flow, in the 
portion of the miUh under eonsiderationj before tho canal was 
made  ̂ that this How lasted thi'ongh tho rains and for a portion 
of the cold weather^ and that there was no flow after December, 
This flow was certainly small and not considered sufficient for 
irrigation in those days. It may have been;, and certainly did 
not exceed, four mQU or about one-ioiirth cubic foot per second 
in tho rainSj two 'inoU or about one-third cubic foot per second 
in the month of October;, and one uoi or about one-sixteenth 
cubic foot in tho month of December/^

It is only necessary to addj as the Judge has found, that this
■ %dUh existed long l:iefore the canal; tlia,t, the canal crosses it 
nearly a mile above the place where this dispute has arisen j that 
for seven hundred yards below the point of contact the m di is 
normally dry a,nd gravelly for many months, but that at a point 
some seven hundred yards lower down than the canal there is a 
spring, and that thence downwards there is a perennial stream ; 
that quite apart and independent from tliat  ̂the nald does through­
out the rainy months hold a fair body of water, and that it may 
be justly regarded as a source of water-supply as late as the end 
of November at least/^ These then are tho facts on which 
this case must be determined,

Now it is clear thatj apart from, tho Act under consideration 
the defendant has the right of a riparian proprietor to iho 
usufructuary interest in the water, which is incident to tbe 
possession of the adjacent soil;, and it follows that whatever may 
l̂ e the nature of the tenancy hê  as the occupant of the land abut­
ting on the stream ,̂ and not the Government^ is entitled to the 
enjoyment and benefit of the water as it flows past; Tie lirsS 
Assistcmt Collector o f Ni ŝth v. Shamji Basmth

1903.
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But the defendant’s riparian right has been infringed: so the 
only* question is, whether that infringement is justified by the 
Act, It is a well esta,blished rule of con.struction that statutls 
which encroach on the rights of the subjects, whether as regards 
person or propertyj must receive a strict construction, aud so in 
llarrodw  JForsMp̂ '̂̂  via im<l the Lord Chief Justice Cockburn 
says: ‘ ‘ I  have always understood according to the course adhered 
to by the Legislature^ and according to tlie canon of consbruction 
in cases of this kuid  ̂ that when the riglits of individuals are to 
be interfered with, it is done by express onactiuent coupled with 
the provision giving compensation to tl.io,se porwons whose rights 
are to be interfered w ith /' So again in the MatropoUian As.ylwm 
Dintrid v. it is said by Lord Blnekbur]i; It is clear
that the burden lies on those wlio seek to cstal)lish that the 
Legislature intended to take away the piivate rights of indi' 
viduals^toshow that by express words, or by necessary implication, 
such an intention appears/^ It is then with the guidance this 
canon of construction affords that wc must approach the question 
now arising under the, Bondjay Irrigation Act of 1879. The 
prayer to the, plaint is expressed in the widest possible terms, 
but it is clear from paragraph 7 of tlie plaint that the powers 
which are claimed in this suit are those under sections 8 and 28 
of the Act, and the ([uestiori thcrel'oi.'G for us to decido is 
whether under those sections the canal officer was entitled to 
stop the supply to the defendant by erecting the dam of wdiicli 
complaint was made in the Mfimlatdnrs suit. The phxiivtiffs 
argument is that the ndUt in question is a canal, inasmucli as bj?- 
section. 3 of the Act ca n a lin ch id es  amongst other tilings all 
water-eourses, and under section sub-section 2, water­
course means any channel not maintained at the cost of 
Groyernment which is supplied with water from a canal and 
includes all subsidiary works connected with any such channel 
or pipe except the sluice or outlet through which water is 
supplied from a canal to such channel or pipe.

NoWj section 8 provides as fo llow s;—“  Any canal ofFicor .duly 
.eitapow any person acting under , the
general 6̂  :.speeial ordte of any such canaj officer, may enter upon

(W (1861) so L. j;  H . 0. MS at p. 107, «  (1881) G A, C, 193 afc p. 208,



VOL. X X Y III.] BOMBAY. SERIES. 115

any iand  ̂ building; oi’ water-conrssj on  accotinfc of whicli any 
water rate is chargeable^ for the purpose 

Mĝ °rte\viteMiSy. 0* inspecting or i-egnlatiiig the use of the 
water supplied, or of measuring the land 

irrigated thereby or chargeable with a water-rate, and of doing 
all things necessary for the proper regulation and management 
of the canal from which such water is supplied.”

The marginal note therefore is somewhat misleading. This 
section only empowers a canal officer to enf.ef on any land, &c., 
and in no way defines what he may do for the proper regulation 
and management of the canal

As we understand the facts of this case nothing [turns on the 
mere entry by the canal officers on any lands ; the grievance on 
the one side and the claim on the other are concerned with the 
erection of the bund, or, to be more accurate, with the hindrance 
thereby caused to the flow of water.

Now, the bund must manifestly have been erected under 
section 28̂  which provides :

‘‘ ‘"The supply of water to any water-course or to any person 
Power to stop watci*- who is entitled ,'to such supply shall not 

be stopped except 
(a) whenever and so long as it is necessary to stop such supply 

for the purpose of executing any work ordered by competent 
authority ;

(h) whenever and so long as any water-course by which such 
supply is received is not maintained in such repair as to prevent 
the wasteful escape of water therefrom}

(c) whenever and so long as it is necessary to do so in order 
to supply in rotation the legitimate demands of other persons!- 
entitled to water;

(d) whenever and so long as it may be necessary to do sp in 
order to prevent the wastage or misuse of water ;

(&) within periods fixed from time to time by a canal officer 
duly empowered in this behalf, of which due notice shall be given/’ 

The section then contemplates the supply of water (1) to a 
water-course, and (2) to a person.

But no question arises here as to the supply of water to the 
water-course; if there be a supply of water from the canal to the:

1903.
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1908. water>eoin.'se (as will for the salvo of ai-giiinenfc Lo a.sHrrmed)j that 
supply lias not been stopped : wluii) lias been stopped is tlio tlow 
of the water -vvlion in the vvatcr-eoin-so.

'l̂ f'JiGreforo it is ;.i supply to fi person tliat lias l)tM?n stopped.’ 
But tlien tlio scction Joes not deal with tlic supply to mtj 

person, but only witli tlic su[>ply <h Avater to any poraon enlUleil 
to ûch sv.ppl//, and tliat must luoaii. cnlith'd- under ike Aet to ffuc.h 
supply.

is tlio dci’endinit a person vnlUled to Hiieli ,suj')p1y ? Thei.'hcn
Act docs not ii.i so nuiny woi’cls delinc wlio is .'i per.'fifji entitled 
to such supply  ̂bub we iiiidin the Act, indi(;atiouH ol' tlvo conditious 
imder ^vlncli a person may beecnsn.̂  entitled to a supply ol; wator.

Thus in tlic latter part of scction :31, it is provided that every 
owner of a water-courso and cvev,y jiei’son duly aiithori/.cd nndor 
tlie provisions lieroiiiabove conbdnod to use a water-conrsc sliall 
be entitled to have a .sii]rply of water by such wate]>coursc.

Tfe think it is clear tliat part iJ.I deals only with one class oi’ 
water-courses, i. c., those conHtructod riudor its provisions.

Under sections 23 and 27 a person may Tieconio hUUU4 to a 
mpplffi and not only may tliuro lie an agrcomonb I'or llio supply
ot' water  ̂ but al'.io tliat agreement may bo transFerre l̂ (mit: 
section 30).

•But the dei’eiidant conics witliin iione of these descri|)tiouH; 
the water-eour8(3 with wliich lie iHef)neerned is a iiaiiiuaA eliainiel, 
iiot one consti'iictcd \mdcr the provisions ol‘ tlie A ct ; it is not in 
direct comrnnnieation with tlio, canal; therein no jigi'eouscnt; and 
such water (if any) as may lind its' way from tlie canal into it 
comes there by percolation. Can it then b(j said tliat tlie 
defendant in reapeet ol’ the water, v̂hieh ’wc assuiee. inay tlins 
reach him by percolation, is enfdlled lo I'/ie supjih/ of Kuch water‘f 
Wo'think n ot: the dcfcndaut doe« nut in. respect of it allege an 
agToement dr such ownership as is liienlJoned in part III of the 
Act,, and it appears to us that even apart froiri any justifying 
provision in tlie Act, it wotdd be open to tlie canal aiitlioritit's 
to take such measin'es as would end the percolation. The 
defendant getsthe water.from the canal not bccaiiao bo is 

..entitled to itj bat becauso.iti coineH to him ,,
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On this line of reasoning therefore it appears to us that the 
defonclant is , not a porson entitled to a supply of water within 
tile meaning of section 28̂  so that, so far as Tft̂ arrant for stopping 
the. How of water to him is based on anything contained in that 
section^ it is oi; no avail.

There is another mode of viewing the case leading to the same 
result, and with this we will now deal.

It has been argued that this mild is a cnnal; but manifestly on 
the facts it is not that, unless the definitions of the Act make 
it so. In support of the argument that they do, it is pointed out 
that canal ”  includes all vjcder-eoiifsQs  ̂ and a imter-eo-urse is 
defined to mean any channel or pipe not maintained at the cost 
of Government/which is supplied with water from a canal and 
includes all suhsidiarj^ works connected with any such channel 
or pipe except the sluice or outlet through which water is 
supplied from a canal to such channel or pipe. -̂’

Though the word water-course in its natural and ordinary 
meaning is the course of water, it may mean not only the flowing 
of water in its ordinary coursej but the corporeal thing through 
W'hich tlie water flows {Taylor v. Corporation of St. and
here Ave have it expressly provided that it means a channel. 
Now the word channel would immCb fa d e  include the mildj for 
its primary meaning is the bed of a stream o£ water, or the course 
or hollow in which a stream flows. But, we think, some 
restriction nmsfc be placed on the meaning of the word channel. 
I f  no restriction be placed on the word channel it would 
include a river or stream, and if wo accept the plaintifi’s 
argument that by the entrance into the river or stream of 
water by percolation (be it ever so little) from the canal the 
river or stream is supplied with water from the canal within 
the moaning of sub-section 2, then such river or stream would 
be a canal without the application by the Governor in Council 
of the provisions of section 5. But we cannot so read the 
A c t ; in relation to the water of any river or stream flowing 
in a natural channel there would almost of necessity bo both 
natural and conventional rights, sometimes of great valuoj and it

•Secreme.:? 
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uppeara to us that the intciitloii oi‘ the Legislature must have 
"been that those rights shouhl be dealt with only uuder section 5. 
Any other conclusion might involve a most serious inroad on 
private right without any provision for compensation; by reason 
of a su'iall and useless leakage into a river in which valuable 
riparian rights exist it would, if the plaintiff be right, become a 
canal with, the result that those rights would within the pro­
vision of the Act be under the control of the canal authorities 
with the far reaching- consequences that involves.

The learned District Judge and Counsel before us have also 
placed sh’oss on the words which is supplied with water’■’ as 
negativing the plaintiff’s contention, and we think they are not 
without value. W e have carefully gone through the whole Act 
more than once, and on an examination of all its provisions the 
conclusion to wliich we coiuo is that a na t̂ural stream^ though its 
flow of ŵ ater be in part derived by percolation from a canal, is 
not a canal until the Governor in Council has applied to it the 
provisions of section 5.

W e now have to consider whether this jiaid is a stream. A 
stream of water is water which runs in a defined course {Taylor v. 
Bt, Helens Gorporaiion, supra), nor is a perennial flow a neces­
sary condition to tlie legal conception of a stream' provided the 
sourcoj though irregular, be one of constant recurrence^ and not 
merely fortuitous or temporary.

On the facts therefore we are of opinion that this ndhi is 'a 
stream, as that word is legally understood ; it is clear that before 
tho existence of the canal and any accession to its stream by 
percolation from the canal, for about half the year tho ndld was 
a running stream, deriving its flow of \vator from sources which 
though not perennial were constant in their recurrence.

It may be, as the Commissioners say, tliat the more important 
of its sources now is the canal but none tho less is it a natural 
stream ; and it may be too that the defendant is, under section 48, 
liable to the rate thereby preserilied, but we are now concerned 
‘■with the canal authorities’ claim to stop tho supply to the 
defendant under clause (c) of sccfcion 2<S of the Act. Tho rule of 
la^ apart from, the Act wo take to bo, that as the defendant has 
the right to the natural stream as incident to his holding Survey
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No, 13, lie lias a riglit to all tlie water wliieli actually forms part 
of til at stream as soon as it becomes part  ̂ whether such water 
comes by ordinary natural means  ̂ as from springs or from tlie 
surface of tlie adjacent liills  ̂ or from rainsj or is added by 
percolation from the artificial channel of the canal: and if the 
canal water has by percolation augmented the stream and 
became part of it, no distinction can he made beween the original 
natural stream and the accession to it {Wood v. WaucP'i),

"Whatever rights the Act may give, it certainly does not 
entitle the canal authorities^ as things now stand, to stop the 
flow to the defendant of the natural stream.

Though the prayer in the plaint is expressed in the widest 
termSj the real object (as we have already indicated) is to obtain 
an affirmation of the claim advanced by the canal authorities to 
stop under clause {c) of section 28 the supply of water to the 
defendant (who claims the same by virtue of his riparian rights 
arising out of his interest in Survey No, 13) in order to supply 
the legitimate demands of those entitled to receive water for 
their lands.

This claim is (in. our opinion) iiiisconceiYed and the decree 
must therefore be confirmed with costs.

Decree confirmed.
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