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enlarging the time fixed in the decree, and whether, if time ought
to be enlarged, the plaintiff ought to be put on any terms. The
plaintiff, it is true, did not make any application expressly for
ah enlargement of the time ; but following Rargyo v. Bhomshetts D
we think his present application may well be treated as one
made for such enlargement to be followed by an order for the
execution of the decree. The darbhast ought to be dealt with
from that point of view, and the Appellate Judge should consider,
after taking or dirvecting to be taken by the Subordinate Judye,
such evidence as the parties may adduce, firstly whether there is
aood cause shown for enlarging the time fixed by the decree, and
i;llen, if he is of opinion that it should be enlarged, whether the
plaintiff ought to be put on any terms.

We reverse the decree of the lower Appellate Court and
remand the darkhast for disposal with reference to the remarks
made above.

Costs to follow result.

Decree reversed. Darkhbast remanded.

(¥} (1901) 26 Bom. 121,

APPELLATE CIVIL,

Befure Sir L. H, Jenking, K.CIE., ("]Mq/’f]'usz"ce, and Mr. Justice Aston.

Tae SECRLTARY or STATE ror INDIA 1x COUNCIL (oRIcivan
Praiweirr), ArerniaNt, o BALVANT GANESH OZE (oRrieivarn
DEFENDANT), RESPONDENT.¥

Bombay ,Z'a’m‘gatian Aet (Bom. det VII of 1879), sections 3, sub-section (), 5,
8, 23, 27, 28 W)—Ngli—TWater-comse—Canal—Irrigation Deparément —
Right to corzh ol water 61 to obstruct the use thereof—Riparian Proprietor —
Ewjoyment and benefié of water—8¢rict construction of statutes enc:o,zc]um
on the rights gf subjects.

The defendant was in possession of a plot of land, Survey No. 13, and a =ild,
that s, & waber-course, yan past that plob of land. The ndfd was crossed ot a
* Appeal No, 86 of 1602,

(1) Sections 8, sub-scetion (2), 5, 8, 23, 27, 28 of the Bombay Dirigation Act (Bom,
Act VIT of 1879): .

"8, In this Act, unless there will be something rvepugnand in the subject
B 1542~1
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1603, cousiderable distaneo to the novth of the defendant’s land by a Gevernment -
wponurary  Jtvigation Canal  The water ﬂowing in the nald was dcnved‘ from {,\'vo sonYees :
or Sratn (1) from the rain water from the hills and catchment area of the nd.d, and (2)

B nz“;\w from: pereolation of waber or waste from the eanal, Apart from abpormal
DALV L . A
GANESW, periods of droughs, the socond of the two souvees seas povennial and the mexo

or confext,—~
{1) *canal * inclndes

() all eanals, ehannels, pipes and regorvoirs constructed, maintained
or controlicd by Governmant £or the enpply or storage of watber ;

(0 21l works, embankments, structnres, and supply and escape channels
connectod with such canals, chanvels, pipes or rescrvolrs, aud
all roads construeted for the puspose of favilitating the cone
straction ox maintenancoe of such canals, chaunels, pipes ov rescrvoirs ;

{¢) 2l water-conrses, deainage-works and flood-embankments as horeins
after respeetively delinod ;

{d) any part of a river, streom, Inke, notural collection of water, or natural
drainage channel, to which tho Governor in Conneil niay apply the
provisions of seetion 6 or of which the water has been applied or
nged bofore the passing of this Act for the purpose of any existing
canal ;

{€) 21l land belonging Lo Groverumont which is situate on o bank of any
canal as hereinbefore defined, and which has been appropriated,
under the orders of Government, for the purposes of such caunal,

(2) “water-vourse ” means any - channel or pipe not maintained ab the cosg
of Govermment, which is suppled with water from & canal, and includes

)l subsidiary works connected with any sueh channel or pipo, except the

sluice or outlet through which waber is supplied from a canal 6o such

channel or pipe, .

§. Whenever it appears expedient to tho Governor in Council that tho water of
any river oy stream flowing in a nabnral channel, or- of any lake, or any other nabural
colluetion of still water should be applied or used by the Government for the puipase
of any existing or projected canal.

The Governor in  Council may, by notification in the Bombay Goverament. Gazelle,
declare that the sald water will be so applied or nsed after a day to bo named iu the
said notification, not being carlier than three months from the date thercof,

8. Any canal officer duly empowered in this behalf and any person acting under
the general or speeinl order of any such canol officer way eutor upon any land, Luild-
ing, or water-course, on account of which any waber-rate i chargeable, for
the purpose of inspecting or regulating tho use of $he water supplicd, or of moasuring
the land irrigated theroby or chargeable with a water-rate, and of doing all things
necessary for the propor regulation and mavagement of the canal from which sueh
-wager is supplivd.

28, Onrecélpt of any such appliension the eamd afficer shall serve notice on the
owner to show cavse why such authority should noet be granted, or such declaration
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important of the two, Defore the canal was made there was a swrface flow in a
portion of the #dlé and this fow lasted throngh the rains and for & portion of
the cold weather and there was no flow after December. For seven hundved
yards below tho point of contact of the canal and the ndid, the adlE was nor-
mally dry and gravelly for many months, but at a peint some seven hundred
yards lowor down the canal thare was a spring and thance downwards there was
o perennial stream. ‘The n@ld, however, throngheut the rainy months held a
fair body of water. In the year 1897, the Irrigation Department puta dam
aeross the aild and thevehy infringed the defendant’s ripavian rights. Thae
defendant thereupon brought a summary suit against the Hxeculive Engineer
for Irrigation and his subordinates in the Court of the Mamlabdir of Haveli for
the removal of the dam and ebtained a decree in his favour. Thereupon, the
Seevetary of Stote for India, as plaintiff, Lrounght the present suit against the
defondant praying that his right to contrel the water in the waber-course
(ndld) in suit and to obsiruct the use of such water therein by the defendant

should not be made and, if no objection be raised, or if any objestion be raised and be
found insuflicient or invalid, shall, subject to the approval of the Culleator, cither

authorize the applicant to use the water-course, or declare him to be a joinb owner -

thereof on such conditions as to the payment of compensation or rent or otherwise as
may appear o him equitables

27, Every person desiring to have a supply of water from 2 canal shall submib
written application to that effect to a canal officer duly empowerad to receive such
applications, in such form as shall from time to time bo presaibed by Government
in this behalf, ’

If the application be for o supply of water to be usod for purposes other thzm thosse
of irrigation, the canal officer may, with the sanction of Government, g give permission
for water fo be taken for snch purpeses under such special conditions and restiiet ons
as to the limitation, control and measurement of the supply as he shall be empo.xucd
Dy CGovernment to impose in each case,

28, The supply of water to any water-course or to any persan who is entitled fo
sue supply shall not Le sbopped except—

{¢) Whenever and so Iong as it is necessary to stop sach supply for the purpose
of egecuting any work ordered by competent authority;

{5) whenever and %o long as any waer-course by which such supply is rcbuvul
js not maintained in such repair 2s to prevent the wasteful eseape of water
therefrom ;

(¢} whenever and so long as it is necessary to do &5 inorder to supply in rotation
. the legitimate demande of other persons ontitled to water ;

{els whenever and so long as if may be necessary to do so in order to prevent the
wastage or misuse of water s

() within periods fixed from "time to tine by a canal officer duly cmpowered in-
this behalf, of which due notice shall be given,
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subject to the conditions imposed by the Bowbay lerigation Ael (Bon. Aeb
VII of 1879) should be declaved. The fivst Uonrt vejected the suit.  The plair-
tiff having appenled,

Held, confirming the deeroe, that the waber-conrse with which the defendani
was concerned was o stream s that word is legally wnderstood.  T§ was «
natural channel and not one construeted under the provisions of the Bombay
Trrigation Act. Tt was not in divect communication with the canal ; thevs was
no agreement, for the supply of waber under the Avt and such water (if any) as
found its way from the eanal into it, came there by percolation.  The defendant
wob the water from the eanal, nob heeartse he was entitled to ik, hub becanse ib
camo to him, and it would De open to the cunal awthovitivs to take sueh
measures as would prevent the pereolation,

As defendant had the right of u riparian proprictor to ths wsnfruetvary
interast in the wuter inthe ndld, which wag incidental to the possession of the
adjacont soil, it followed that whatever might bo the nature of the tenancy, he
ag the oceupant of the luud abulting on the sbrewm, sud net the CGovernnent,
wag entitled to the eujoyment and honelit of the water as it flowed past.

A mitural gtrawm, though its Tow of water e in part derived by percolation
from a canal, i3 not o eanal wntil the Governor fn Couneil has applied to it tho
prrovisions of section B of the Bombay Irvigalion Ast.

Btatutes which encroach on the zights of wubjects whather us vagards person
ot property mnst receive a strict construetion,

Apprar from the decision of 1. G, O. Beamun, District Judge
of Poona, in original suit No. 1 of 1901.

Suit for a declaration of right to control water in w ndld
{water-course) and to obstruct the use of waber thercin by the
‘defendant,

The plaintiff alleged that—In the sccond halt of the 24th mile
of the Mutha Right Bank Canal in the Poona Distriet, a il
crossed the canal and was taken under it by o culvert. After
crossing the canal the ndié passed through the lands of village
Loni Kalbhar in Haveli Tiluka, The canal came into operation
in this part of the district about the year 1877. Since then
leakage water of the canal and of the distributary channels found
its way into the wdld and the supply in the ndld had become
perennial and was utilized for irvigation. Low earthen dams
were erected across the ndld to divert the stream for irrigation,

One Narvayan Shankar Javeri had been irvdgating his field,
Survey No. 17, for along time in this way and twenty other
qultivators had used the leakage ab soms time or othor and paid
water rates to the Irrigation Department,
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The n¢le in dispute had o deainage avea of 11 gquare miles, of
which only about half a wile was above the canal.  Execept during:
and for a few days after actual rainfall there was no natural How
i the ndéd. The nald bed was usually dry above the canal, but
there was a constant supply in the bed below the canal and its
irvigation distributaries. The nild was a water-course within
the meaning of section 3, clause (2), of the Irrigation Agt (Bom-
hay Aect VII of 1879).

Tn 18971 the defendant acquirved Survey No, 18 which was next
to the abovementioned Survey No. 17 lower down the water-
course which ran through it (Survey No. 18) also. "

On the 3rd June, 1807, the defendant obtained a deeree in the
Court of the Mdmlatddr of Haveli against the said Narayan
Shankar Javeri, owner of Survey No. 17, for the removal of &
dam put by him across the said zdlé and the said dam way
accordingly removed by the village officers, Theveupon, in June
1807, an earthen dam was erccted under the order of M.
LeQuesne, who was Exceutive HEngineer for Irrigation at the
time. This was doneto give water to the said Narayan Shankar
Javeri, who had applied for water, and to prevent the water
going down to the defendant, who had not so applied and who
was not willing to pay water-rate.

The defendant then instituted a suminary suit, No. b of 1898,
in the Court of the Midmlatdir of Haveli against the Exceytbive
Engincer ‘for Irrvigation and his three subordinates for the
removal of the dam, "The MAmlatddr decided the suit against
the Trrigation Department on the 22ud July, 1899,

The plaintiff contended that the defendant (plaintilf before the
Mamlatddr) had no right to the usex referred to in the order
passed in the sunmunary suib, that the water of which the defemd-
ant claimed the wser was water devived by surface flow through
the ndld, by percolution or leakage from the canal, and that the
defendant was neither duly authorized to use the ndid as a
water-course, nor entitled as of right and without any applica-
tion, to a supply of water under the Act, that the »dld being
gsupplied with water from the eanal, thereby became a water-
course within the meaning of sub-section (2) of section 3 of the
Bombay Irrigation ‘Act of 1879 and was included within the
definition of a conal wuder clanse (¢) of sub-section 1 of
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section 8, that the canal officer had, therefore, power to do all

things mecessary for the proper regulation and management
thereof under section 8 of the Ach, and under section 28 of the
Act was competent to stop the supply to the defendant under
clause (¢) of that section in order to supply the legitimate
demands of those entitled to reeeive waber for their lands and that
the cause of action accrued on the 22nd July, 1899, the date of
the Mdamlatddr’s decision in the smnmary suit,

The plaintiff prayed that —(e) His right to control the water
in the said water-course and to obstruct the use of such water iy
thke defendant, except under conditions imposed by the Bombay
Irrigation Act, 1879, should be deeclared; (5) the cost of the suit
might be awarded to the plaintiftf; and (¢) all orders necessary
for granting adequate relief and for doing full justice might be
passed.

The defendant contended that— (1) The suib could nob lic in
the form it was brought. (2) The suit was barred by scetion 42
of the Specific Relief Act (I of 1877), (3) The plaintiff was not
entitled to the relief he claimed unless and until the Mamlatddr’s

“order in the summary suit was set aside.  (4) Survey No. 13

at Tioni Kalbhar belonged to him (defendant)., On the 27th July,
1891, the said survey number was transferred to him by the
Forest Department in exchange of Survey No. 55 with all
rights of ownership over the loand, trees and wells, water-courscs,
&e., compriged within the boundaries of the said Survey No. 15.
(6) Through the said Survey No. 18 there ran a ndld which took
its rise in the hills to the south of Toni and after flowing through
several fields ultimately discharged itsclf into the Mutha Mula
river, (8) The Mutha canal crossed the 24l ab the distance of
over a mile from the said Suvvey No. 13. (7) The said adld
was a natural stream and had been in esistence from time im-
memorial. The water of tho said #eld was o natuval spring watber
and was not derived by leakage or percolation from the irrigation
canal ov its distributaries by surface flow or otherwise, (8) The
said ndlié wes nob a “ water-course ” or a “canal” as defined by

section 8 of the Bombay Trrigation Act and the Trrigation

authontles had no right to regulate or stop its watcr-supply under

“section S or 28 of the Act, (‘)) The defendant was the owner of
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the ndld so far as ib passed through his land and was entitled
to the use and enjoyment of the water of the udld without ob-
struction by the plaintiff or his subordinates. (10) Evenassuming
that any water flowed into the said ndld by leakage or percolation
from the main canal or its distributaries, the irrigation anthorities
hadno right to follow it up and claim it as their own. (11) Thers
had been a dispute for many years between the defendant and the
Irrigation Department about the use of the water of the said
ndld. The question was pending the consideration of the
Revenue authoribies. 'The suit, therefore, could not lie until the
defendant’s appeal from the order of the Revenue Commissione?,
Central Divisioh, No. R-3906 of 1895, dated the 23rd September,
1883, was finally decided by Government. (12) On the 18th July,
1896, Mr, H. T. Ommanney, Collector of Poona, after a careful
investigation held that the Trrigation Department had no right
to claim any leakage or percolation rates from the defendant for
the use of the water of the ndid. On the 10th April, 1899, the
High Court of Bombay decided {(sce 23 Bom. 761) -that the
Irrigation Department had no right to obstruct the defend-
ant in using the water of the ndl¢ by erecting a dam across the
bed of the stream. Notwithstanding these decisions the present
suit was filed without any cause of action. It should, therefore,
be dismissed with cosbs.

The Judge found that the suit was defective by reason of the
plaintiff not having asked for an injunction under section 42 of
the Specific Relief Act (I of 1877) to stop the defendant’s use of
the water in question or to seb aside the Mémlatddr’s order, that
the nd4id in dispute was not a waber-course or canal as defined
in section 3 of the Bombay Irrvigation Act, that the plainbiff
was not estopped from disputing the defendant’s right to the use
of the water in question by reason of any transfer by Government
to defendant of any right in SBurvey No. 13, that the suit was not
premature by veason of the defendant having made an appeaﬂ]to
Government against the order of the Revenue Commissioner,
dated the 23rd September, 1895, that the plaintiff had not
proved his right to control the water of the ndld in suib and to
obstruct the use of such water by the defendant except under the
conditions jmposed by the Bombay Irrigation Act.
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The Judge having dismissed the suit, the plaintift preferred an
appeal.

Seott (Advocate General with Riv Bukddur V. J. Kirtikar,
Government Pleader) for the appellant (plaintifr).

Ratkes (with G. 8. A‘cf’a) for the respondent (defendaut).

Jenkws, C. I, :—The plaintiff by this suit prays that his vight
to control the water in the watber-course mentioned in his plaint,
and to obstruet the use of the water therein by the defendant
gxeept under the condibions imposed by the Bowbay Irigation
Act, 1879, should e declared, The defendant is in possession
of Survey No. 13 in the village of Loni Kalbhay in the Haveli
Tiluka of the Poona District, and the water-course is a ndld that
runs past that plot of land. One of the guestions in the saib iy
whether the ad/d is a canal within the meaning of the Bombay
Trvigation Act of 1879, for if not, then plaintiff is not entitled to
the declaration sought in this suit. The ndfd is crossed at a
considerable distance to the north of this survey number by the
Mutha Right Banlk Canal, which is a Government irrigation
canal,  On the adld and between the eanal and Survey No, 18 is
Survey No. 17, which is in the occupation of Nfu'ayan Shankar
Jaweri, a cnltivator, who, for the purpose of irvigating his field,
erceted a dam in the »ild. On the 8rd of June, 1897, the dufend&nb
obtalned a decree in the Court of the Mdmlatddr of Haveli against
Narayan for the removal of this dam, and the dam wag accordingly
removed by the village officers.  In the same month an earthen
‘damy was evected under the order of Mr. LeQuesne, the Exceutive
Engineer for Irrigation at thab time. The defendant Balwant
thereupon instituted another suit in the Court of the Mimlatdsr
of daveli, this time against the Bxccutive Engincer for Irviga-
tion-and his three subordinates, for the removal of the dam.
The Mdmlatddr decided against the Irrigation Department on
the 22ud of July, 1830, Hence it is that the present suit is
brought. The District Judge of Poona has decided in the
defendant’s favony, and disinissed the suit.  The Seerctary

of State has appealed to this Court, urging (amongst obhoe
‘thmgq) that - the Court below etred in mlduw that the wdld

in question is not a water-course within the meaning of seetion 8

~of the Bombay Irrigation Act of 1879, The essentinl facts in
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the case have been ascertained by two Commissioners appointed
by consent of the parties, and from their report it appears that
the water flowing in the adid is derived from two sources: (1)
fromi rain water from the hills aud catchment arca of the niid,
and (2) from percolation waber or waste from the canal.  Apart
from abnormal periods of drought, the second of the two sources is
perennial and the more important of the two. The Commissieners,
however, are of opinion that ‘“there was a surface flow, in the
portion of the «¢lé under consideration, before the canal was
made, that this fow lasted throngh tho rains and for a portion
of the eold weather, and that there was no fHow afber December,
This flow was certainly small and not considered sufficicnt for
irrigation in thoese days. It may have been, and certainly did
not exceed, four mofs or aboub one-fourth eubic foot per sccond
in the rains, two mofs or about one-third cubic foot per second
in the month of Octoher, and one mof or about onc-sixteenth
cubic foob in the month of December.”

Tt is only necessary to add, as the Judge has found, “ that this

- udld existed long hefore the canal; thabt the eanal crosses it
nearly amile above the place where this dispute has arisen ; that
for seven hundred yards below the point of confast the sdid is
normally dry and gravelly for many months, but that at a point
some seven hundred yards lower down than the canal there is a
spring, and that thence downwards theve is a perennial stream ;
that quite apart and independent from that, the #dl¢ does through-
out the rainy months hold a fair body of water, and that it may
be justly regarded as a source of water-supply as late as the end
of November at least.’”” These then are the facts on which
this case wush be determined.

Now it is clear that, apart from the Aect under consideration
the defendant has the vight of a riparian proprietor to the
usufructuary interest in the water, which is incident to the
possession of the adjacent soil, and it follows that whatever may
be the nature of the tenancy he, as the occupant of the land abut-
ting on the stream, and not the Government, is catitled to the

“enjoyment and benefit of the water as it flows past: e First
Assistant Collector of Ngsik v Shawji Dasrath Patil®,

{0 (1578 7 Donn 200 as page 212,

B 1547
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But the defendant’s riparian right has been infringed: so the
only guestion is, whether that mimnwcmont is justified by the
Act. It is a well established rule of construction that statutés
which encroach on the rights of the subjects, whether as regards
person or property, must receive a strict construction, aud so.in
Harred v, Waorship® we find tho Lord Chief Justice Cockburn
says: “ I have always understood according to the course adhered
to by the Legislature, and according to the canon of construction
in cases of this kind, that when the rights of individuals are to
be interfered with, it is done by cxpress cnactinent conpled with
the provision giving compensation to those persons whose rights
are to be interfered with,” So again in the Metropolifan dsylum
District v, L@ it is said by Lord Blackbumm: “It is clear
that the burden lies on those who scek to establish that the
Legislature intended to take away the pivate rights of indi-
viduals, toshow thatby express words, or by necessary implication,
such an intention appears.”’ It iy then with the guidance this
canon of construction affords that we must approach the question
now avising under the Bombay Trerigation Act of 1879, The
prayer to the plaint is expressed in the widest possible terms,
but it is clear from paragraph 7 of the plaint that the powers
which are elaimed in this suit are those under seetions 8 and 28
of the Act, and the question thevefore for us to decide is
whether under those scetions the eanal officer was entitled to
stop the supply to the defondant by erceting the dam of which
complaint was made in the Mdmlatdir’s suit, The plaintitfs
argument is that the ndld in question is a canal, ingsmuch ag by
section 3 of the Act “eanal” includes amongsb other things all
water-courses, and under section 8, sub-scetion 2, ¢ water-
course ” means any channel not maintained ab the eost of
Goyernment which is sapplied with water from a canal and
includes all subsidiary works connceted with any such channol
or pipe except the slulec or outlet through which water is
supplied from a canal to such channel or pipe.

Now, section 8 provides as follows:-—¢ Any canal officer duly
empowered in this behalf and any person acting under thc,'
geneml or speeml order of any such cana] officer, may enter upon

(@ (1861) 30 L J. M, 0,165 ab p. 167, @) (1881) 6 A, €% 193 at P+ 208,
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any land, building, or water-conzse, on account of which any
watber rate is chargeable, for the purpose
of inspecting or regulating the use of the
water supplied, or of measuring the land
irrigated thereby or chargeable with a water-rate, and of doing
all things necessary for the proper regulation and management
of the canal from which such water is supplied.” .

The marginal note therefore is somewhat misleading, This
section only empowers a canal officer fo enfer on any land, &e.,
and in no way defines what he may do for the proper regulation
and management of the canal

As we understand the facts of this case nothing turns on the
mere entry by the canal officers on any lands; the grievance on
the one side and the claim on the other are concerned with the
ereetion of the bund, or, to be more aceurate, with the hindrance
thereby caused to the flow of water.

Power to inspect and
regulate water-supply.

Now, the bund must mani‘fesbly have been erected under
section 28, which provides :

““The supply of water fo any water-course or to any person

Power to stop watee- Who is entitled to such supply shall not
supply- be stopped except

(¢) whenever and so long as it is necessary to stop such supply
for the purpose of executing any work ordered by competent
authority ; '

{b) whenever and so long as any water-course by which such
supply is received is not maintained in such repair as to prevent
the wasteful escape of water therefrom ;

(¢) whenever and so long as it is necessary to do so in order
to supply in rotation the legitimate demands of other persons
entitled to water;

(@) whenever and so long as it may be necessary to do sp in
order to prevent the wastage or misuse of water ;

(¢) within periods fixed from time to time by a canal officer

“duly empowered in this behalf, of which due notice shall be given,”

The section then contemplates the supply of water (1) to a
watber-course, and (2) to a person.

But no question arises here as to the supply of water to the
water-course : if there be a supply of water from the canal to the
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waber-course {as will for the sake of argument bo asswmed), thab

supply has nob been stopped : whab has heen stopped is the fow
of the watber when in the water-course.

Therefore it is a supply to a person that has heen stopped.”

But then the seckion does nob doeal with the supply to auy
person, bub only with the supply of water fo any person ealitled
to siel supply, and that must mean entitled wader the el to such
supply.

Then i the defendant aoperson endifled Lo wueh supply ¥ The
Ach does nob in so many words detine who is o person entitled
to such supply, bub we find in the Act indiea viions of the eonlidions
under whish a person may beeane entitled to o supply of water,

Thus in the latter part of seetion 2116 is provided that overy
owner of o waber-comrse awd every pevson duly atbhorized wnder
the provisions hereinabove eonbained to use o waber-course shall
be entitled to have a supply of waber by such water-course,

We think it is elear that paet TIT deals only with one class of
waber-courses, 4 ¢., those eonstructed nndeor ity provisions,

Under scebions 25 and 27 a person wmay heconwe enlitled to o
supply : and nob only may there be un agreenont for the supply

ot waber, bub alio thab agrecment wmuy be teansforred (see

seetion 30).

*Bub the defendant comes within none of these deseriptions s
the water-course with which he is eonecrned Is a nadural shannel,
hot one constructed under the provisions of the Act; 16 is nob in
direet communication with the eanal ; there is no agresment 5 and
such water (if any) as may find itsway from the eanal ingo ib
comes there by percolation, Can it then be said that the
defendant in respeet of the waber, which we wsswne may thus
reach him by percolation, is entitled fo (he supply of sueh water ¢
We think not : the defendant does nob in respeet of i allege an
agveement or such ownership as is mentioned in part TIL of the
Act, and ib appears to us that oven apart from any justifying

“provision in the Act, it would Le open to the eanal aubhoritics

to take such measures as would end the pereolation,  The
defendant gets the water from the eaual not beeause he is
entitled to i, but because it comes to hin,
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On this line of rcasoning therefore it appears to us that the
defendant is not a person entitled to a supply of water within
the meaning of section 28, so thab, so far as warrant for stopping
the flow of water to him is based on anything contained in that
section, it is of no avail.

There is another mode of viewing the case leading to the same
result, and with this we will now deal. .

It has been argued that this adliis o canal ; bub manifestly on
the facts it is not that, unless the definitions of the Aeb make
it so. In support of the argument that they do, it is pointed out
that “canal” includes all water-courses, and a waler-course is
defined to mean ‘““any chanuel or pipe not maintained at the cost
of Government, which is supplied with water from a canal and
includes all subsidiary works connected with any such channel
or pipe except the sluice or outlet through which watber ig
supplied from a canal to such channel or pipe.”’

Though the word waber-course in its natural and ordinary
1i1eax1i11g is the course of water, it may mean not only the flowing
of water in its ordinary course, but the corporeal thing through
which the water flows (Paylor v. Corporation of St. HelonsV), and
here we have it expressly provided that it means a channel.
Now the word channel would primd faeis include the adld, for
its primary meaning is the bed of a stream of water, or the course
or hollow in which a stream flows. But, we think, some
restriction must be placed on the meaning of the word channel.
If no restrietion be placed on the word chanunel it would
include a river or stream, and if we aceept the plainkift’s
argument that by the entrance into the river or stream- of
water by percolation (be it ever so little) from the canal the
river or sbream is supplied with water from the canal within
the meaning of sub-seetion 2, then such river or strean would
be a canal withoub the application Dy the Governor in Council
of the provisions of section 5. Bubt we cannot o read the

Ach: in velation to the water of any viver or stream flowing

in a natural channel there would almost of necessity be both
natural and conventional rights, sometimes of great value, and it

() A877)  Ch D, 264,
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appears to us that the intention of the Legislature must have
been that those rights should be dealt with only under section 5.
Any other conclusion might involve a most serious inroad on
private right without any provision for compensation : by reason
of a sinall and uscless leakage into a river in which valuable
viparian rights exist it would, if the plaintiff be right, become a
canal with the result that those rights would within the pro-
vision of the Act be under the control of the canal suthoritics
with the far reaching consequences that involves,

The learned District Judge and Counsel before usg have also
placed stress on the words © which is supplied with water” as
negativing the plaintifi’s contention, and we think they are not
without value, We have carefully gone through the whole Act
more than onee, and on an examination of all its provisions the
conelusion to which we cowme is that a natural stream, though its
flow of water be in part derived Ly percolation from a canal, is
not a canal until the Governor in Council has applied to it the
provisions of section 5.

‘We now have to consider whether this nd/d is a stream. A
streamn of water is water which runs in a defined course (Laylor v.
8¢, Helens Corporation, supra), nor is a perennial flow a neces-
sary condition to the legal conception of a stream provided the
souree, though irregular, be one of coustant recurrence, and not
merely fortuitous or temporary.
~ On the facts thorefore we arve of opinion that this ndli is "a
stream, as that word is legally understood ; it is clear that before
the existence of the canal aud any accession to its stream by
percolation from the canal, for about half the year the ndld was
a running stream, deriving its flow of water from sources which
though not perennial were constant in their recurrence.

It may be, as the Commissioners say, that the miore important
of ifs sources now is the canal but none the less is it a natural
stream ; and it may be too that the defendant is, under section 48,
liable to the rate thereby preseribed, bub we are now conecrned
“with the canal authorities’ claim to sbop the supply to the

| defendant under clause (¢) of scetion 28 of the Act, The rule of
low apart from the Act we take to be, that as the defendant hag
the right to the natural stream as incident to his holding Survey
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No. 13, he has a right to all the water which actually forms part

.of that stream as soon as it becomes part, whether such water
comes by ordinary natural means, as from springs or from the
surface of the adjacent hills, or from rains, or is added by
percolation from the artificial channel of the canal: and if the
canal water has by percolation augmented the stream and
became part of it, no distinction can be made beween the original
natural stream and the accession to it (Faood v. Waud®).

Wiiatever rights the Act may give, it certainly does not
entitle the canal authorities, as things now stand, to stop the
flow to the defendant of the natural stream.

Though the prayer in the plaint is expressed in the widest
terms, the real object (as we have already indicated) is to obtain
an affirmation of the claim advanced by the canal authorities to
stop under clause (¢) of section 28 the supply of water to the
defendant (who claims the same by virtue of his riparian rights
arising out of his interest in Survey No. 13) in order to supply
the legitimate demands of those entitled to rceeive water for
their lands.

This claim is (in our opinion) misconceived and the decree
must therefore be confirmed with costs.

Decree confirmed.

(1) (1849} 3 Tox. 748,
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