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We amend the decrec of the Subordinate Judge by adding
the words “except Revision Survey Nos, 44 and 149 both situate
ab Kadadi” after the words “the entire properties specified in
the plaint 7 and before the words * to the plaintiff No, 2 The
decree stands confirmed in other respeets. Appellants to pay to
the respondents the costs of this appeal.

APPELLATE CIVIL.

Lefore Mr, Justice Chanduvarkur and M. Jusliee dston
ISHWAR TINGO DESAL (or1GiNAL PLAIRTTFT), APPELLANT, ¢. (1OPAL
JIVAJI DESAL axp ornues (ORIGINAL DuFRNDANTS), RESPONDENTS.¥
Transfer of Property Act (IV of 1892, scetion 93—Redemption-decreg—
Failure to pay moncy on date fived—Court's power to enlarge time for

peeyment.

The Lailure to pay money ou or before the date mentioned in the vodemption«
decree does not absolately bar the wortgagor’s right to obtain possession of the
mortgased property ; since, the Court may, woder seetion 98 of the Transfor
of - Property Act (IV of 1882) upon good canse shown, enlarge tho time for
pyment wpon such terms as it thinks fite

The plaintiff within three years of the date of the decree produced in Court
the decretal amount and prayed for possession of the morfgaged property.

Held, such an application couwld be treated as one for enlargement of time
under section 93 of the Transler of Proparty Act.

SrooNp appeal from the decision of R. Knight, District Judge
of Dhérwir, veversing the order passed by V. D Joglekar,
Subordinate Judge, at Hubli.

The plaintiff obtained a decrec on the 50th November, 1898, to
yedeemn a mortgage on payment of certain amount on or hefore
the 23rd March, 189), and obtain possession of the mortgaged
property from the defendant, the mortgagee. The plaintifl Tailed
to redeem the mmtmnc on or before the date fised, The mort-
gagee also did not obfain an order from the Court declaring
that the right of the mortgagor to redeem the mortgage was
oxtinguished and the decree contained no provision to that effect,

# Beeond Appeal No, 241 of 1002,
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At a later date, but within three years from the date of the
.decree, the plaintiff produced in Court the amount mentioned in
the decree, and prayed for possession of the mortgaged property.
It was contended by the defendant that the plaintiff had no
right to redeem after the date fixed by the Court in the decree.

The Subordinate Judge decided “that the plaintiff has a right
to obtain possession of the land and the amount paid in' Court
should be paid to the mortgagee as ordered by the decree.”

This order was, on appeal, reversed by the District Julge on
the following considerations :—

“The order of the lower Court is inconsistent with the ferms of the decree,
which binds plaintiff to perform a certain act hy a certain date if he wishes to®
benefit by it. The effect of the order is to render the entry of the date in {he
decree wholly superfluous and meaningless. If plaintiff wished foran extension
of the time for payment he should havo applied under section 68 of the Transfar
of Property Act. The rulings in Maruii vo Krishna (1 Bom. L. R.81) and
Narayon v. Arardram (I L. R. 10 Bom. 480) have no applieation to the
present ease, inasmuch as they rofer {o deercés which did not fix any specifie
date for payment. On the other hand, Muslidhar v. Parasharcm (2 Bom.
I R. 638) is conelusive in such & case as Lthe present, vids remark on page 625.”

The plaintiff appealed to the High Court.

G. 8. Mulgaonkar, for the appellant (plaintiff) :~—Our con~
tention is that we should be allowed to redeem the mortgaged
property on the grounds that we produced the decretal amommt
in Court within tlllee years from the date of the decree; and

that the defendant-mortgagee did not obtain an order absoluf}e
on the plaintiff’s failure to pay within the appointed time. The
lower Appellate Court refused to allow us to do so on the ground
that we failed to pay within the appointed time in the decree :
and that if we so required we should have applied for an exten-
sion of time. The first ground is answered by reference to the
last palarv‘i'aph of section 92 of the Transfer of Property Act (IV
0£1882) : see also Nandram v, Babaji O, Kanara Kerup v. Govinda
Iurup @, and Tandram v. Gajanar, ® The lower Appellate
Court should have treated our present application as one for
extending the time appointed in the decree.

1y (1897) 22 Bom. 771 © (1592) 16 Mad, 214, °
@) (1899) 24 Bom, 300,
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[CHANDAVARKAR, J., referred to Rango v. Bhomshetti. V]

The case of Murlidhar v. Parsharam @ is not against our con~
tention : though it is difficult to understand the remark of
Fulton, J., in that case, where his Lordship says: ¢ Had he been
oub of possession ho would doubtless have lost hisright to recover
possession when the time expired.” There 1s no warrant for the
remark in sections 92 and 93 of the Transfer of Property Act (IV of
1882)—<wvide also Narayan v. Anendran®, Mareti v. Kriskna

S. 7. Bhandarkar, for the respondent (defendant) :—The lasw is
clearly lald down in Makant Ishwargar v. Chudasama Manabhar 17

The mortgagor should have redeemed within  the time
appointed. The decrce did mot contain a default elause and
therefore it was not necessary to obtain an order absolute.

G. 8. Mulgaonkar, in reply :—Tho decision in HMHakant Ishwar-
gar v. Chudaswone Manablut @ represents the law as it stood
before the introduction of the Transfer of Property Act (IV of
1852) in Bombay.

Cnanpavankar, J. :—In this case we have already held on the
record before us that respondent 1 having died, the cause of
action survives to the other respondents who ave alive.

The appenl has accordingly been heard on the merits.

We do nob agree with the District Judge’s view that beeanse
the plaintiff failed to pay the amount of the decrce to the
defendants within the period fixed therein, he has lost his right

~to obtain possession on the payment of the redemption-moncy

after that period. The District Judge has overlooked the proviso
to section 93 of the Transfer of Property Act, which says: «The
Court may upon good cause being shown and upon such terms, if
dny, as it thinks fit from time to time postpone tho day fixed
under section 92 for payment to the defendant.”

TlHe Subordinate Judge allowed the darkhast to proceed.
The question which ought to have bcen considered in this

darkhast is whether good cause was shown by the plaintiff for

M (1901) 26 Bown, 12L. ® (1892) 16 Bom., 480.
@) (1900) 25 Bom, 10L. ®) (1899) 23 Bow. 592 (1899) 1 Bom. L, L, 81,
(5) (1888) 13 Bom, 100, -
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enlarging the time fixed in the decree, and whether, if time ought
to be enlarged, the plaintiff ought to be put on any terms. The
plaintiff, it is true, did not make any application expressly for
ah enlargement of the time ; but following Rargyo v. Bhomshetts D
we think his present application may well be treated as one
made for such enlargement to be followed by an order for the
execution of the decree. The darbhast ought to be dealt with
from that point of view, and the Appellate Judge should consider,
after taking or dirvecting to be taken by the Subordinate Judye,
such evidence as the parties may adduce, firstly whether there is
aood cause shown for enlarging the time fixed by the decree, and
i;llen, if he is of opinion that it should be enlarged, whether the
plaintiff ought to be put on any terms.

We reverse the decree of the lower Appellate Court and
remand the darkhast for disposal with reference to the remarks
made above.

Costs to follow result.

Decree reversed. Darkhbast remanded.

(¥} (1901) 26 Bom. 121,
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Befure Sir L. H, Jenking, K.CIE., ("]Mq/’f]'usz"ce, and Mr. Justice Aston.

Tae SECRLTARY or STATE ror INDIA 1x COUNCIL (oRIcivan
Praiweirr), ArerniaNt, o BALVANT GANESH OZE (oRrieivarn
DEFENDANT), RESPONDENT.¥

Bombay ,Z'a’m‘gatian Aet (Bom. det VII of 1879), sections 3, sub-section (), 5,
8, 23, 27, 28 W)—Ngli—TWater-comse—Canal—Irrigation Deparément —
Right to corzh ol water 61 to obstruct the use thereof—Riparian Proprietor —
Ewjoyment and benefié of water—8¢rict construction of statutes enc:o,zc]um
on the rights gf subjects.

The defendant was in possession of a plot of land, Survey No. 13, and a =ild,
that s, & waber-course, yan past that plob of land. The ndfd was crossed ot a
* Appeal No, 86 of 1602,

(1) Sections 8, sub-scetion (2), 5, 8, 23, 27, 28 of the Bombay Dirigation Act (Bom,
Act VIT of 1879): .

"8, In this Act, unless there will be something rvepugnand in the subject
B 1542~1
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