
9̂03. \\Te amend tlio decree of tlie Subordinate Judge by adding
l^mamA tho words except; Eerisioii Survey N ob. 44 and 149 both situate

* iLuiim . at Kadadi^’ after the words “ the entire properties specified in
tho plaint and before the words to the plaintiff No, 2/^ The 
decree stands confirmed in other respects. Appellants to pay to 
the respondents the costs of this appeal.
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jje fore  M r, Justice C/iandavarlar and M r. Jmtiee. Aston-

1S03. ISIIWAE LINGO DESAI (oniaiNAL Pr,AiN'i'TrF), Appbmant, «, QOPAL
A iirjus'i IS. JIYAJI DESAI and oi'riEits (oriqxhal DinnsNDANXB), Eebpondekts *

Transfer of Froperty Acb (IV  of ISS'i), section OS-Sedemption-dccree— 
Faihiro to paij 'iimney on date fixed— Conrfs ^oivcr to enlarge time, fo r  
'paijmant.

The failuvo to pay money ou or lioJIore tlio date inontionod in tlio rodomi)tiou~ 
dt’cree does not absolutely bar tlie mortgagor’s rigtt to obtain possession of tlio 
mortgaged property ; Riiice, tlio Cotirt may, under Bootion 93 of tlio Transfer 
o£ Property Act (IV  of 188S) upon good cause shown, enlarge tlio time for 
payment upon sucli terms as it thinks fit.

The plaintiff witliin threo years of tho dato of the decree produced, in Coiirfc 
•tho decretal amount and prayed for possession of tho mortgaged property.

Heia, fstich an application could bo treated an one for enhvrgomont of tiinft 
uruler section 93 of tho Transfer o f Property Act.

Second appeal from the decision oi: R. Knighi^ District Judge 
of 'Dh^rwar, reversing the order passed by Y . 1), Joglekar, 
Subordinate Judgc'  ̂ at Hubli.

The plaintiff obtained a decree on the 30th November^ 1898, to 
■;j;edcem a mortgage on payment of certain amount on or before 
the 23rd March^ 1899, and obtain possession of the mortgaged 
pro]>erty from the defendant^ the mortgagee. The plaintiff failed 
to redeem the mortgage on or before the date fixed. The mort­
gagee also did not obtain an order from the Court declaring 
that the right of the mortgagor to redeem the mortgage was 
ostinguished and the decree contained no provision to that eflectt

*  Second Appeal No, 241 of 1002,
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A t a later date, but within three years from the date of the 
.. ilecree, the plaintiff prod need in Court the amount mentioned in 
the decree  ̂ and prayed for possession of the mortgaged property. 
It was contended by the defendant that the plaintiff had no 
right to redeem after the date fixed by the Court in the decree. 

The Subordinate Judge decided that the plaintiff has a right 
to obtain possession of the land and the amount paid in' Court 
should be paid to the mortgagee as ordered by the decree.’*'

This order waSj on appeal, reversed by the District JuHge on 
the following considerations *

“ The order of the lower Conrfc is inconsistent with the terms of the decree, 
Vfhieli binds plaintiS to perform a certain act by a certain date if he Tashes to® 
henefit by it. The effect of tho order is to render the entr "̂ of the date in ilie 
decree wholly suparflaoiis and meaningless. I f  |)lainti£E wished for an extension 
of the time for payment he should have applied under section 68 of the Transfer 
of Properfy Act. The rulings in M cxm iiv . K rishna  (1 Bom. L. B. 31) and 
JS’ara^jan v. Anandram  (I. L . E, 16 Bom. 480) have no application to the 
present case, inasmnoh £is they refer to decrees which did not fix any specific 
date for payment. On tho other hand, 3fu rlid ka)'v .P ara s7 ia ram (2  Bom.. 
h .  B. ,633) is conclusive in such a ease Jis tho present, vkls I'eniari: on page 635.”

The plaintiff appealed to the High Court.

G. S. Mulgaonliar, for the appellant (plaintiff) :—Our con­
tention is that we should be allowed to redeem the mortgaged 
property on the grounds that we produced the decretal amount 
in Court within three j^ears from the date of the decree; and 
that the defendant-mortgagee did not obtain an order absolute 
on the plaintiff^s failure to pay within the appointed time. The 
lower Appellate Court refused to allow us to do so on the ground 
that we failed to pay within the appointed time in the decree : 
and that if we so required we should have applied for an exten­
sion of time. The iirst ground is answered by reference to the 
last paragraph of section 93 of the Transfer of Property Act (IV 
of 1 SS2) ; see Nanclram v, Bahaji Kanara IGtrnp v. Govintla
Kunip and Taniram v . GajananS^ The lower Appellate 
Court should have treated our present application as, one for 
extending the time ax:ipointed in the decree.

1013.

ISHWAlt 
Li2T<3-0 ,,
GoPAr.

JiTAJI,'

a) (1897) 22 Bom. 771. (2) (IS92) IG Ma'1. 214.
(3) (1899) 24 Bom, 300.
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[Chanbayabkar, J., referred to Bnn/j/o v. BliotnslietiiS'^^

The case of M'UfUdhar v. Parskaram is not against our con­
tention *. tliough it is difEcult to imdorstaud the remark of 
Fulton, J., in that case, where his Lordship says : Had he been
out of possession he would doubtless have lost his right to recover 
possession when the time expired/’ There is no warrant for the 
remark in sections 92 au6l93 of the Transfer of Property Act (IV  of 
1 8 8 2 )-^?;v/(3 also l^araymi v. An(mdntrd^\ MaruU v. Kns7inaŜ '>

S. V. Bhandarhrr, for the respondent (defendant) :— The law is 
clearly laid doAvn in Mahant I.shioargar v. IJlmda&ama ManahJim

The mortgagor should have redeemed within the time 
appointed. The decree did not contain a default clause and 
therefore it was not necessary to obtain an order absolute.

G. 8, Miilgaonlmr, in reply :—The decision in Malmnf, T.&hoav-‘- 
gar v. C/imlasi:ima Manahhai represents the law as it stood, 
before the introduction of the Transfer of Property Act (IV  of 
IS82) in Bombay.

CiiANDAVAiiKAH  ̂J . I n  this caso wo have already held on the , 
record before us that respondent 1  liaving died, the cause of 
action survives to the other respondents who are alive-

Tho appeal has accordingly been heard on the merits.
W e do not agree with the District Judge’s view that becnuso 

the plaintiff failed to pay the amount of the decree to the 
defendants within the period fixed therein, he has lost his right 
to obtain possession on the payment of tlie redemption-money 
after that period. The District Judge has overlooked the proviso 
to section 93 of the Transfer of Property Act^ which says % Tho 
Court may upon good cause being shown anti upon such terms, if 
any, as it thinks fit from time to time postpone tho day fixed 
nnder section 92 for payment to the defendant,”

Tlie Subordinate Judge allowed tho darldmt to procced. 
The question which ought to have been considered in this 
darhhasf; is whether good cause was shown by the plaintiff for

(I) , (1901) ae Bom, 121. (3) (1891) 16 Bom. 480.
(4) (1899) 23 Bom. S92; (1899) 1 Bom. L. E, 81. 

(5> (1888) 13 Boiii. 100, -
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enlarging the time fixed in the decree  ̂and whether^ if time ought 
to be enlarged, the plaintiff ought to be put on any terms. The 
plaintitf; it is true, did not make any application expressly for 
an enlargement o£ the time ; but following Bcm^o v. ’BhomslieUi 
we think his present application may well he treated as one 
made for such enlargement to be followed by an order for the 
execution of the decree. The darhJiasi ought to be dealt with 
from that point of view, and the Appellate Judge should consider^ 
after taking or directing to be taken by the Subordinate Judge, 
such evidence as the parties may adduce  ̂ firstly whether there is 
good cause shown for enlarging the time fixed by the decree, and 
tlien, if he is of opinion that it should be enlarged, whether the 
plaintiff ought to be put on any terms.

W e reverse the decree of the lower Appellate Court and 
remand the darkhast for disposal with reference to the remarks 
made above.

Costs to follow re ĵult.
Decree revefsed  ̂ BarMast remanded>

19G3,,

Isnn̂ AB
Lxsbo

'p.
OojAi
JiTAJI,

(1) OOCl) 26 Bom. 12L

APPELLATE GIYIL.

'Befare Sir Z . S .  Jcnhim, ICCJ-JS., C M cf Justico, a u l  Mr, Jnsiiee Aston.

T h e  s e c r e t a r y  o f  STATE . f o e  IN D IA  m  COUNCIL ( o r i g i n a l  

P i iA iN T iF P ) ,  AprBiLANT, V, BxVLYAlTT GAl^iSSH OZJ] ( o b i g i k a l

Uebeu-pant), ReS3?0HDDNT.*
Bom bay Im g a tio n  Act {Bom. A c t V I I  o f  1879), sections C>, suh-sectio'n (S), 5, 

8, SBj 37, 28 (1)— NdlU'— Water-cnurse— Canal— Irrujation Beparbnent — 
B ight to control water or to oh&truct t?i& use thereof— Biparian Proprietor — 
JEnJoijnbent cmd benefit o f  water— c,o7istrn< t̂io% o f  statutes eneroiclimfi 
on the rights o f  s^ihjects.

The defendant was in possession of a plot of land, Survey No. 13, and a vmIS, 
tliat is, a wafcor-course, ran ixasti that plot of land. The nCila was crossed at a

* Appeal No. 8fl o£lP02.

(1) ►Sections 3, sub-section (3), 5, S, 23, S7? 28 of the Bombay Ii’rigation Act (Bern. 
Act VII of 1879) j

3, In tliia Aet, unless tlio?e will bo soinetluug repugnant in the subject 
B 1542«-I

1003. 
Aiî usi 19.


