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_other accused persons for trial establishes as against the accused 1902
Kalidas Bhaidas a primd facie case such.as to require the - Exrerox”
~-committal of this accused on the charges specified. - : Y ARTevAS-
- As to-the form which: this Court’s order should take, I would Das, | .
add, because much was said at the hearing as to this  Court’s
- power to-set-aside an order of discharge, that I know .of no
‘warrant or authority in the Code of Criminal Procedure for the
~~doctrine that an order of discharge under section 209 needs to be
set aside before.an order for committal of an accused person; held
'to 'be improperly discharged, can be made. Section 403 of the
Criminal Procedure Code seems to be authority to the contrary.
" The learned Advocate General, however, asked, I presume ex -
Majoré cautela, that this may be made part of this Court’s
- order if the accused be ordered to be committed for trial, and .
such an order has accordingly been mcluded

‘
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=

Tmnsfer of P'raperty et (IV of 1882), section Q«Attestatwn of mortgage-

2 Bond—Meaning of the word “ attested "— Aitestation én the presence of the

- morigagor ofter Iuwmg Tecewed Jrom ium e pe'rsonal aclmowledgment of
- . his signature. - - :

o A mortgage-hond. was signed by the mortgagor, was attested by three witriesses
“and wasjduly. registered. In a suit for the mortgage-debt it appeared from
_ the evidence that none of the attesting witnesses had actually seen the execution -
of the deed by tho mortgagor, but must have attested merely on the mortgagor’s
admission of his signature. - The lower Coarts held that this was not sufficient
under section 59 of the Transfer of Property Act (IV of 1882), and that the -
- . mortgage was, therefore, invalid. On appeal to the High Court, . .
Held, that the attestation was sufficient. A mortgage-deed is attested w1th1n
" the meaning of section 59 where the witnesses have signed it in the presence of
. the mortgagor after havmg received from him a personal a.cknowledgment of
.-~his mgna.ture

-

. % Second Appeal No. 2000£ 1902, , 7+ )
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Abdal Kanm e Sahmun(l) dlsseuted from

" .SECOND appeal from the decision of . I Leggatt Assxstant
Judge, F. P, at Broach, confirming the decree pabsed by Réo
Sdheb Tribhovandas Lakshmidas, Subordinate Judge of Broach..

Suit by a mortgagee to recover money due on his mortgage. -

Plaintiffs sued' to recover-Rs. 199 on a mortgage-bond, dated

‘the 4th November, 1895, The plaint prayed for the sale of the

mortgaged property and also generally for payment of the surn
claimed out of the estate of the deceased mortgagor.. ;
-The mortgage-bond was duly executed by the mortgagor and
'was registered. It was attested by three persons, two of whom‘
were dead at the date of the suit, and the third deposed that he

- did not actually see-the bond executed, but that the mortgagor

admitted execution of the deed to him.
- The Submdmate Judge passed a decree for the plamtlﬁ"s for
the amount claimed, and ordered that the amount should be.

~ tecovered out of -the estate of the deceased mortgagor." He,

however, refused to order the sale of the mortgaged property;
holding that under section 59 of the Transfer of Property Act -
the deed was invalid as a mortgage.  He was of opinion that the -
evidence showed that the attesting witnesses did not witness the t,
ezxecution of the deed, and that their attestation was not of the -

" execution, but' merely of the admission by the mortgagor. of the -

execution of the deed, and on the authority of Girendra Nath

- Hukerjee v. Bejoy Gopal ® and Abdul Karim v. Saljmun'd he “held

this to be insufficient and that the mortgage was 1nva11d In hlS
judgment he said :

- As the morbgage-bond has been sxgned by the deceased Da,ya.l Lakshmldas
with his own hand and duly reglstered I have no doubt a.bout 1ts execution by -

" him.

The defendant s pleader has contended that the mmtgage -bond is- not va,hd as

-+ the requirements of section 59 of the Transfer of Property Act have not been "
* complied with, and his econtention appears to be sound. Under that section a -

mortgage for ome hundred rupees or upwards is required to be efEeé‘ged bya

.registered instrument signed by the mortgagor and ‘attested by at least two -

witnesses.  Now, the mortgage-bord sued upon is signed by the mortgagor and

attested by three witnesses, but the first attesting witness, Kasandas Mancharay; :
- bas stated that Dayal Lakshmidas who exeouted 1t admltted havmg s1gned 1t, and

(1) (1899) 27’ Ca,l 190. <. (D (1898) 26 Cal, 2&6.
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tﬁe other two attesi;ing witnesses,” Harji Girdhar and Pranjivan Waghji, are

* Kasandas Mancharam attested it, and as their attestations appear to have been
‘written with & different ink they could not have witnessed the execution of the -

unfortunately “dead, but they must havo sitested the mortgage-bond after

" mortgage-bond. The -attestation required by seetion 59 of ‘the Transfer of

]

-Property Aet, as held in Girindra Nath Mukerjeé v. Bejoy Gopal Mukerjee

and Abdul Karim v. Salimun,® is an attestation by witnesses of the execution

‘of the document and not of the admission of execution, and as therois. nothing to

- show that the. mortgage-bond sued upon was signed by the executant Dayalbhai -

Iakshmidas in the presence of two athesting witnesses,” I hold -that the

'-reqmrements of section 59 have not been complied with and that the moxtgage- »
boud in suit is not valid according to law. = * - B

Plamtxﬁ's appealed to the High Court
G, S Rao for the appellants (plamtlﬁ's) -—-’l‘he lower Courts

whave erred in interpreting the word * attested” ih section 59

" of the Transfer of Property Act (IV of 1882).- They have

* unnecessarily narrowed the sense the word ordinarily -bears, In

» ~ the Indian Succession Act (X of 1865), section 50, clause (3), the
" word “attest”” is meant to include attestation by a person who
- has received from the testator a personal acknowledgment of his

signature or mark, and there is no reason why the word should
not be given the same meaning in the Transfer of Property Act.
‘Of the two-Calcutta cases relied upon by the lower Courts, the

“one, Qirindra Nath Mukerjee v. Bejoy Gopal Makerjee,d does

- ‘not apply, because in that case the bond was not attested by two

_witnesses ; and the second case, 4édul Karim. v. Salzmun,(2> was -
- decided on the authonty of the first case.

There was no appearance on behalf of respondent.

CROWE, J, :—The important question arising in this case i3

~ whether the lower Court has misconstrued section 59 of the
‘Transfer of Property Act. Both the lower Courts have relied
" on the ruling of the Calcutta High Court in Girindra Nath
- Mukerjee v. Bejoy Gopal  Mukerjee ™ and - Abdul Karim v,

Sahmun @ - o

[
(1) (189%) 26 Cal. 246, - (@) (1899) 27 Cal, 190,

' On- appeal this decree was conﬁlmed by the Aqsmtant Judge, .
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- 1902, Sectlon 59 runs:
Ramit

£

, " Where the prlnclpa.l money seeured iz one hundred rupees or upwards 3

Bar Panvarn mortgage ean be cffected only by a registered instrument mgned by the

mortgagor and attested by at least two witnesses, Ca
¥ - % % % * ‘*»a".*"\

The mortgage-bond here sued upon is signed by the mortgagor
and attested by three witnesses, and has been duly: registered.
 The deed has been acted upon and the mortgagees have been put
- in possession.
 The case of Girindra Nuth Mukerjee v. Bp;oy Gopal Mukerjee [0
_ does not apply, as there the deed was not attested by two witnesses.
In the case of Abdul Karim v. Salimun ® their Lordships- held
that the attestation _required by section 59 of the Transfer of
Property Act is an attestatlon by witnesses of the ewecution of
“the - document and not of the admission of execution: ,‘To ‘thab
view we are unable -to express our assent. There is nothing’
in the wording of the section to lead us to infer that such: was
the intention of the Legislature, . Here the instrument is élgned '
- by the mortgagor and bears the attestations of three witnesses.
Two of them are dead and the third, who has been-examined
in - the case; states that Dayal Lakshmidas, the mortgagor,
“asked him- to' attest the mortgage-bond and admitted having
signed it and having received the consideration. = It has: never
been contended that the signaturesare not genuine. Ifall the
“witnesses had been dead it would only have been necessary; in
the absence of any allegation of fraud, to prove the signatures; -
and the Court would have acted on the maxim omnia presumuntur
rite esse acta. No objection was taken in the written statement
to the vahdlty of the deed and no issue was raised on the pomt.'
We may remark there is nothing to justify the inference that as-
. the attestations of the, deceased witnesses appear to have been -
written with a- different ink they . could not have Wltnessed the
- execution of the mortgage-bond. o
- It has been held by their Lordships. of the Prlvy Councxl in a
recent case (Gokul v. Puydmanund ) that ¢ the essence of a Code -
“is to be exhaustwe on the matters in respect of Whleh 1t decla,res

) (1898) 26 Cal. 2467 (@) (1899) 27 Cal. 190.
. (3)(1902) 29 Cal. 707, -
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the law, and it is not the province of a Judge to disregard or go .

outside the letter of the enactment according to its true con-

05

1902,

_ RAMJI o

© struction.” TIf section 50 of the Succession Act (X of 1865) be .pay PARVA'H

r'referred to, it will be seen that attestation by a person who
“signs a will in the presence of the testator after receiving from
the testator a personal acknowledgment of his signature or

mark is treated by the Legislature as attestlng the will, and-
not ds a mere attestation of the testator’s admission of execution. -

' The words used in the third paragraph of section 50 of the
Succession Act are “The will shall be attested by two or more
‘witnesses.........shall be necessary.” And the words used in

section 59 of the Transfer of Property Act are “ by a regiétered \
‘instrument signed by the mortgagor.and attested by at least

- two witnesses.” It seems to us there is nothing in. section.59
of Act IV of 1882 to warrant the conclusion that the word
o« attested ”” is used in this Act by the Legislature in a different
: fsense from that in which. it is used in.section 50 of the Succession
. Act and to read into the former section a provision that an
- attestation in the presence of the mortgagor by a person who
_‘hasreceived from him a personal acknowledgment of his signature
- on the instrument of mortgage is not ‘an attestation within
the réqulrements of section 59 of the Transfer of Property Act

s “to dlsregard or go outside the letter of the enactinent.”

_ With: due deference to the authority by which the case of dbdul
Korim v. Salimun @ was decided, we are of opinion that where a

~will under the provisions-of the Succession Act is deseribed by -
- ‘the Legislature as ““attested ”’ by witnesses who have signed it

in the presence of the testator after having received- from him' a

' personal acknowledgment of his signature, an instrument of

mortgage can equally be treated as attested under the provisions
\'of section 59 o the Transfer of Property Act when the witnesses

sign it in the presence of the mortgagor after having recelved

from him a personal acknowledgment of his signature.

~ The mortgage-deed (Exhibit 15) ‘which was held proved by
. the lower Courts was wrongly held to be invalid on the ground
_ that the mortgagor who admitted his signature dld not sign it
tin the presence of the attestmg W1tnestes

) (1899) 27 Cal, 190
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We vary the decree of the lower Appellate Court bv order-
ing that on failure to pay the amount within two months the
decreed debt, Rs, 182, be recovered by sale of the mortgaged
property described .in the plaint, and the balance, if any, from
the estate of the deceased Dayal Lakshmidas. In other respects
the decree of the lower Appellate Court is confirmed. - The costs.
throughout Wﬂl be borne by the respondent. - TEe

.Decree vam(l

APPELLATE OLVIL. ) '4

Before M. Justwe Crowe and Mr, Justice Aslon

" DHANRAM RAGHO (onamvar PLAINTITF), APPELLAXT, v. GANPAI

SADASHIV AND ANOTHER (0R1G6INAL DEFENDANTS), RESPONDENTS-

" @il Procedure Code (det XIV of 1882), sectzon 957 A—Deer ee—Sah.gf’actwn .
ofdecree by & mortgage without sanction of Court—M, ortgage bond /voul

The pla1nt1ﬁ was the holder of a deoree aga.mst the defendant for Rs. 2,370.
On the 28th November, 1895, the plaintiff advanced to the defendant Rs. 59, and -

. in consideration of this advance and of the amount already due by the defend‘mt
~to the plaintiff under the decree, the defendant- mortgaged certain property to the :

plaintiff. The mortgage bond provided for payment of interest on the mortgage

- debf at the rate 6f-10} per cent. per annum. The plaintiff subsequently sued
- on the mortgage to recover the prineipal and interest. '

Held (dismissing  the plaintiff’s suit), that the mortéaoe was vo1d undell

- section 257A of the Civil Procedure Code (X[V’ of 1882), no sanction havmo'

been obtained.
.H'eem Nema v. Pestonjz Dossabﬂoy O followed.

SECOND appeal from the decision of Thakurdas Mathuradas, -
District J udge -of Dhulia, confirming the decree passed. by Rao.

- The plaintiff was the holder of a decree against defenoa;ts for -

. Rs. ,370-7-3. On 25th November, 1895, the plaintiff advancad -
. to the defendants a sum of Rs, 59-8-9, and in consideration of this™

advance and-of the amount due by them on the decree the defend-j

‘ants mortoaged certam property to the’ pla1nt1ﬁ. 'l‘he mortgage :

# Second Appeal No. 550 of 1001, S -_~_.
() (18%8) 22 Bom, 693. SRR
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