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.Before Mr Justwe Crowe and Mr. Jwtace Batty

- KRISHNOVA NAYAK (ORIGINAL PLAINTIFF), APPELLANT, o, KESHAV

~ BALKRISHNA (0BIGINAL DEFENDANT), RESPONDENT* N

nisbat ~ lands—Settlement Officer—Thal—Occupancy ~ tenants—Rents

- payable by other tenants in absence of agrecment with the Khot—-Landloral .

omcl temmt

- Where in a khoti v111age the Settlement Officer has determmed the shale of
thal(®) with regard to the ccoupancy tenancies, and the tenants other than the

. ocoupaney tenants do nob appear to hold their lands on any terms agreed upon _

- betwoen the Khot and themselves, such tenants are entitled, under section 8 of
the Khoti Settlement Act (Bombay Aet I of 1880), to pay rent to the Khot at.
the same rates as are paid by occupaney tenants.

SECO’\ID appeal from the decision of T. Walker, Dlstrlct Judge

of Ratndgiri, confirming the decree passed by Réo Sgheb J. N,

.- Kalé, Subordinate Judge of Sangameshvar at Devrukh.-

. -Buit to recover ¢hal. By an award, dated the 27th January,-
' <1850,‘ the-khoti village of Wanzole was divided between two-
‘branches:of the Sardesai family. The defendant belonged to one
branch ; the plaintiff was a mortgagee from the other, and in

- 1897-98 was the managing Khot of the village. He now sued

the defendant, who was a cultivator both of occupancy land and -

of Rhoti-nisbat land® in the village, to recover one-third #al,
alleging that to be the amount fixed by. the Settlement Officer.

The defendant denied that the Settlement Officer had fized'the
- amount of #kal, or that he had authority to doso. He contended -
" that only one-eighth #44l was payable by him under the-above

_award of 1850. . -
‘The following are the ma,tenal cla.uses of the award

~

- 4 The defondant claimed partition and possession of his share of all rice

ylands, indm, khilsa;and varkas lands, ancestral lands, trees and house sites in tbe ¥

* Second Appeal No. 535 of 1901
: (1) Thal means the portion of produce due from an under-tenant to the land]oz'd.

e /(Moleswotth and Candy’s Max4thi-English Dictionary (2nd Edition), page 895,)

- (®) Khotisnisbat lands, i.e, lands held by cultivators most of whom have occupaney ’
~ and some also fransferable mghts (Per OaMy,_J s in Raglmnatﬁrao v Vasudev,
(1899) 23 Bom 776,) T o
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Kkhoti village of Davale, and hou:se sites and thlké.ns unmeasured accmdmg to”
shares. The plamtlff’s share is given to plaintiff and the defendant’s share to
defendant Thus the shares of both are partitioned by mutual consent and gwen

in possession of each, respectlvely, and so received by pl'a.lntlﬂ' and defenda.nt as
follows R T
B o #* . S
- In this way land has heen appmtmned between pla.mtlff and defendant by
mutual consent. Out of these, thikén Ukada.mbyacha-mal is gwen to the shale
of the defendant and hag these boundaries +» . ." The other lands have 10
_ definite boundanes as can be found. Varkas land surrounds’ them on all sides
ahke. Stones have, therefore, been fixed to the bounda.ry on the four sides of the
lands apportioned to plaintiff and defendant. = Within the boundary plaintiff snd
defendant should cultivate in their own shares, or if they get cultivation done by
tenants, they, should not pay thal: to each other, - Eaeh should appropriate it to
" whoso share the land is ‘assigned. - Details have been given of lands apportloned
. between both' plaintiff and defendant for cultivation in the Gé.wk lands (hoti-
msbat) besides these, if either plaintiff or defendant mukes cultivation,they .
should pay each other-¢kal at the-rate of one-eighth, that is to say, if there is
otop of eight maunds, one maund should be taken out for thal and d1v1ded half

. and half: by both, while if there is a mortgage on behalf of ‘either of the two,

d. - one-third should be taken flom him by the party. whose shale is mmtgaged

7 Defenda.nt ha.d mmtgaged hls ha,lf sha.res in the vxllages of mou;;e Wanzole
~and mou;e Dabhole with cledltors, and they ate in another’s management, Hence »

. riee and varkas lands, as well as trees, ha.ve not been pa,rtltloned in those v111ages

gagees, the khésgi-cultivated lands should be partltloned accmdlng to qua.hty and
theu both partles should act according to the terms in the fourth clause

~ The Subordlnate J udge a,warded to plaintiff one-thlrd Mal “in”

. respect of ‘the occupancy -lands, holding that the Settlement

-

" Officer had determined it ; but in respect of the l:kotz-mslmt lands
" he, awarded one-eighth thal, holding that clause 4 of the award '
(Exh1b1t 49) applied to them, and that the Settlement Officer had -

not determined the ﬂml in respect to them. In bis Judgment
he said : ;«.:_',:‘, RN AP G

As 1ega.rds Ehoti- msbat land, The Settlement =Oﬁieer has :‘not determined
thal in réspect thereof. -Plaintiff has adduced no evidence to show the previous-
custom as to levy of ¢hal in respect: of khoti-nisbat lands. I therefore accept the
version glven by the defendant 'in his ertten statement and corroborated to a-

" certain extent by the terms in the award (Exhibit 49), and I hold. one- elghth

thal i is payable in respect of khoti- nisbat lands. L

Coain e

On appeal the District J udge conﬁrmed thls decree. : _7 Y
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The plam’mff appealed o the High Court oo deez

Scott (Advocate General) (with him: M. R. Bodas) for the . KrissonA..

. appellant (plaintiff) :=~The case mainly rests on the construction
of the award.o It was made between the ancestors of the defends

_ ants and- their- bhdubends from whom the plaintiff: derives
‘his- title as  mortgagee :of & half share.  Plaintiff is: ‘enﬁftled"

_ to one-third #4al; as determined by the Settlement . Officer. ~ The

- award does not prevent it. Clause 4 of the award, on which:

the loweér Court relied, does not apply to- Wanzole village, and*

v -is: bemdes, according " to clause 7, not to come into operation”
until the village is redeemed from the- mortgage and partitioned.-
A moiety of the village was undet imortgage ‘in 1850, the date’
-of the award, from which it was ﬁnally redeemed only:in & une, >
1897 ~Itis not yet partitioned. - - There ‘being, therefore, no:

_ agreement, section 8 of the Khoti Settlement Act (Bombay Act
-1 of 1880) applies, and one-thlrd thal must be pald in respect of:
Hwtz-msbzzt lands. © .7 " o : ‘

D
KesuAv, ..

‘ C H. Setalmd (Wlth h1m D 4. Kﬁare) for the respondent.
(defendant) :—The, pomt raised by. the appellant was nob raised
by hlm 1n the lower Court -he cannot, therefore, raise. it n0W7
Glause 7 of the award (E‘dublt 49) does not bear the 1nterpreta-
t1ou that the rule of one elghth thal was. to operate only a.fter
parhmon Redemptlon and parmmon are not made necesSary'

; prehmmames : - e

“Beott in reply ~=The award is not held by the Subordmate
J udge ‘to be binding on the parties: he only uses it as corrobor~
“ative evidéncs of the rent levied on khoti-nisbat lands. - Section’ 8
of the Khoti Settlement Act (Bombay Ach T of 1880), howeVer, i§
~‘explicit : wherever there i 1s no agreement all tenants; other than
occupa.ncy tenants, must pay at the same- rate as occupaney
tenants. - The ‘Subordinate Judge has awarded one-third thal
“on’ oceupancy ]ands in the village and the plaintiff is, therefore,
entltled to the same rate in respect of kﬁott-msbat lands. ‘

BATTY, J. —The appellant in this case obJects that the award
~ (Exhibit 49), limiting the liability of defendant to one-eighth- of
* the produce for khoti-nisbat land in. Wanzole, was subject to
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the condition precedent that- partition should be first effected,
The respondent contends that this objection was not raised in
the lower Courts and cannot be taken now. The judgment,
however, of the Court of first instance, adopted by the lower
Appellate Court, does not treat the award as concluding " the
parties, but after observing that it does not help the defendant
at all, refers to it only as evidence corroborative of the.
defendant’s statement as to the customary rate of t4al in respect
of Ehoti-nisha¢é lands which the judgment states was left un-
determined by the Settlement Officer in respect of the land in -
question, But the lower Court has found that, with regard to -

~occupancy tenancies, the Settlement Officer has determined the :

shate of thal to be one-third for all khdtedérs, other than 3
certain speclﬁed classes, to which defendant does not belong, and~

" gection 8 of the Khoti Act of 1880 provides that tenants, other -
_than occupancy tenants, shall hold their lands.on the terms
‘agreed upon between the Khot and themselves, and in the -
_“absence of such agreement shall be held liable to payment to the
‘Khot at the same rates as are paid by occupancy tenants.  The

plamtlff was not under the necess1ty of showing the award to be
inapplicable as the lower Courts did not make it the basis- of
decision, and the defendant has not objected to their decision or -
shown that it could operate in the absence of partition, and the
rate must, therefore, be determined in accordance with section 8,
1., in accordance with the rates ﬁxed for occupancy temmts in -

The decree of the lower Appellate Court is, therefore, amended -
and the plaintiff’s claim to recover, for the year insuit, ZZal at -
the rate of one-third is awarded in respect of the kkoti-nisbat =
lands in Wanzole. Thete is no dispute as to the amount of the
produce held proved by Exhibit 81 in the judgment of the

- Subordinate Judge against whose decision the defendant has nob:
- appealed. The defendant is to pay all costs of th1s appeal

Decree amended.
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