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o the a.ccused merely beca.nse they have been dlscussed by the advocate. L

: ,apphes to the ev1dence that he had concealed certain. bond
- which evidence again, is- no free from. suspiciow.  The “onl ;

“pute. to- arbitration, bub that again is no ev1dence that.the will :
“not genuine.  As pointed out by the Judge in his chmge, accuqed‘ff

< the avoidance’ of litigation : and when they do so agree the natural”

';S'esszons Judge—-Jury-—Summmg up—Defectice dzrectwnu-c'antentzons placeﬁ

A Sessmns J udge in summmg up is entitled to have 1ega,rd to the elaboratxo'
and skill Wlth which the rival contentions have been placed before the -Jury iy
"7 the advocates on both sides, but he should ‘not i in doing 50 omit pomtedly to cali
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remaining point is thab accused 1 agreed to a referente of the di

1 agreed to-the reference on certain terms, one of which ‘was'

_that he should get Rs. 10,000 from the property. Such a condi-’
- tional conseént can - by no means be construed into an admlssmn
‘that the will was forged. . Besides, there was the chance of the

w1ll being - attacked on the ground of its invalidity. ; Manyfl

B motives lead parties to agree to the compromise of a- dlsputef‘

‘privately, and the chief among them is the buying of peace and:

presumptlon is' not that, each necessatily admits his claim. to”

. be false, but rather that each gives up and waives his extxeme}’
- contention and consents to an ammable settlement by thlrd partles

as arbitrators, - 1 e e
“The . conclusmn ‘We hawe come to 1s thab the prosecutxon has

failed to ~prove. the case aga,mst the accused; that. the verftict
is mamfestly wrong; and indeed for the: Crown 1o attempt

“was made to support the convictions on' the ‘evidence. leo‘a,lly

* admitted. - 'We must, therefore, set aside the- wverdict.of the jury
- and acqmb all the appellants and dlrect that they be dlscha,rged
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bqfore the Jury-—Judge. should not_omit pomtedly 6 call attention qf the Jur
“to matters of pnme empormnoe especmllg/ if they frwour tlw accuseds

4

Y3

the attention of the jury to matters of prime Jmpm tance especially if they favony

i
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APPEAL‘afrom bhe conwctmn and sentence 1ecorded by J. C

Grlo ter, Sesswns Judge of Belgaum, in a sessmns trial under
secﬁlons 467 axf 471 of the Indian Penal Code. ;

645

1902,

& Ewrrnon

- 'Mu.;ewnli .
One Tukaram bin Rav_]' claiming to hold & eerta.m land as the: S ;
tenant of one Godu ‘Naikin brought a possessory suit ‘in the -

Court of the Mamlatddr of Chikodi complaining that an obstrue-}“ :
tion was caused to his possession by the accused Malgowda bin -

Basgowda, who in support of his contention that he was the
- owner of the land, produced a ‘sale-deed,. ‘dated the 22nd July,
1877, executed in his favour by one Parappa bin Chanappa.  The

Mémlatd4r found the sale-deed to be & forofery and gave sanction

for the prosecution of the accused. He was, thereupon tried in
" the Sessions Court at Belgaum on two. charges namely: (1) that

he forged or used as genuine knowing to be forged a sale-deed in

*'the Court of the Mémlatdér of Chikodi i July, 1901, and thereby -
committed an-offence pumshable under sections 467, 471 of the -

- later date, .

Indian Penal Code, and (2) that at the time and place aforesaid

‘he corruptly used as true the aforesaid sale-deed knowing such
- evidance to be false or fabricated and thereby committed an -
offence pumshable under seefnons 193 196 of the Indmn Penal 8

Code. ) :
The J udge in his, chawe to the Jury made the followmg .'; :
observatmns ‘ ; .

* “The first and the main (iueetioii to - which you must direct your attention is,
whether it ig established beyond - reasonabledoubt:that the document in
~ question (Exhlbxt A) iy+a “ false document ” (sectlon 464, In(han Penal Code)

The prosecution alleges that it is a ¢ false document ” either:

. (@) as not baving been in fact executed by Paﬂppa by whom 1t purpofos to ‘
-have been exeouted

: or R - . P .
(b) as havmg been ngten noﬁr in- 1877, as 1(; purpm:ts to have been, but a.t a

"_07'

C it may be a false document in both these weﬁs " “There must also iie :

Jishonest or frandulent intention in order to bung 1t W1th1n the . deﬁmtxdn in
sectmn 464, Indian Penal Code. g

".As you have observed a large.mass of endence deals thh questlons whlch

g nay be described as of a * civil ”, character, you must be- careful to assign-to this
por’mon ‘of the -evidenge. its - proper position and not lose sight. of the main -

B 1032—-4



. tmn and beyond reasonable doubt that Exhibit' A is'a ¢ false documen’c.
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questmn stafced ahove whether in the first 1nstance 1&; is proved to. youf' sa.usfa

You will remember to6 that if there is a reasonable doubt“"'\aused must geb
" the benefit of it: and you will remember that the burden of proof is on the
_prosecution: you are not directly concerned with the question who is entitled
‘to possession of the land or who has been paying its assessment~—+hese are only
~subsidiary questions—, nor have you to decide whether the acoused has _proved-.
. that the document i§ genuine. Tt is for the prosecutlon to prove to your
‘satisfaction that it'is not genuine..
The evidenes regarding the litigation of 1869, regmdmg the qlleged sale by
Ningappa to Godu, and the latter’s lease to Tukaram and regarding the ‘latter’s
posséssion of the land is oply of incidental value; as showing a motive for- the.
" alleged forgery, or the existence of circumstances which render probable’ the
- prosecution story regarding the forgery. - I do not .fay you should ign()rp?thié .
- ehdeneé, but you must be very careful to assign to it its proper place. And you"
- will observe thatit wonld be quite possible toaccept as Wwholly true the prosecution
theory regarding the litigation of 1869 and its résults, the purchase by ngappa.
--at'a Court-sale, Ningappa’s sale to Godu and all these other incidental matters, -
~and yot it Would by no means necessarily follow that the doenment in questwn
‘, was & forgery. T ask your special attention to this last remark.”. L
" The evidence ‘on both sides has been carefully simmarized by pleaderson
: both sites’ and T will nop go through it in detail but will endeavour to in
’f genelally the points to Vthh your attention should bespecially dxrected :
- Keeping in view the above remarks turn to the' evidence of the first w1tnesses
= o Tb 18 for’ you to decide whether you accept Godu’s story regarding her purchase
- and subsequent lease to Tukaram.- - Discrepancies in- their story-. have ‘been -
-pointed out and you must decide whether these discrepancies are vital.” As.
. opposed to their evidence, the defence call several W1tnessés who testify to the .
. possession of aceused and Parappa, Many of these Wltnessas merely - state
- generally that accused, or Parappa, was “in possession.” * As the Public- Prose-
" cutor points out, there is not much scope for cross-examination on evidence of
,thlsr character; you will look at the evidence on both sides and decide’ whether
~'you consider it established that Tukaram has been in possession of the land as

alleged by the prosecution bh]l 1emember1ng that thls is only one of the
-+ subsidiary questions,

Then there is the evidence - regarding the lgjwatlon of 1869." The Pubhc
" Prosecutor has carefully and T think fairly, reviewed tht documents on which he
“% telies, and looking to that evidence as a whole, it does in my upinion goto
© support his contention that in that litigation Chanappa, the father of Parappa,
- the alleged executant of Exhibit A, was worsted; at-all events for theé time, .
 But on the other hand those papers also go to 'show that’ he was prosecutin®
g claim: bond ﬁde for instance the document, Exhibit. 15, goes to show that
~ Chanappa claimed to hold the land as tenant of Moxbha,{;, one of the parties o the-
- litigation, and it - would not be impossible to suppose- that notw1thst;m&1ng
Chanappa. s faﬂure to establish his pos1t10n in: 1869, accused mlght st111—e1ghb
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i yeqrs later: ('u 187 —have pmchased Chanappa s mtexest for whab it was worth

kmg the usk of litigation,-

ofﬁmatmv Paffzer signed certam summonses, prohibitory  orders,. &e., in those

proceedlngs which must have shown him ' that Ohanappa’s claim was - disallowed. .
The ‘argument being that with this knowledge he would not have been so foolish '
‘a8 to purchase the land from Chanappa’s son' in 1877.. It is for you to decide -

: how far this argument is entitled  to weight. I woul:l merely point that in

i t,hose ‘Proceedings accused was merely acting in his official capacity as a vxllage

h oﬁicer and you are hardly entitled. fo judge his conduct in the same way as if he -

“had béen a party interested in those pwceedmos. Further, the alleged sale took
" place eight or nine years later in the course of whwh pe1 10d clrcumstances may
_‘j ha.vq altered. . ; SR
" Teaving these moldentalt queshons whlch as already explamed bear only

mdlrectly on the question béfore you, turn to "the more ' direct evidence. - The
~document, Exhibit A, purports to have been written by Shamrav  Govind, and

" thatis theallegation of the defence.” This witness (No. 7 for prosecution) denies

having written it, ' If you aceept his evidence it goes far to supporb the prosecu-
tion theory that the document is a forgery, for if it is a genuine document why
should the: parties allege that it was written by ‘& person by whom it
was not. written.~ But before accepting his story you should consider his

==zidence very carefully. You have ‘also seen the specimen of his handwriting
! (Exhibit 83) made in Court in your presénce, and you have had an opportunity -

of comparing it with Exhibit A. He pronounces agamst the documenb because

(he says) his handwriting in 1877 would not have been so similar to his present

“handwriting, Do you consider this convineing ? - Then .remember his story as

to accused. approaching him before the proceedings in the Magistrate’s Court.,

" He says that accused gave him né hint of any foul play, yet without seeing the
4 1 document he, the witness (Shamrav), at once stated that he had not written it.
is there not some reason to suppose that he is keeping something back?

.2 The. Public Prosecutor has told you that in his opinion Shamrav may- not ,

1mprobab1y have written the document, That view suorgested itself to me also.
But it is a question of fact of which you are the judges. - If you think that view

j is correct you have then this position to face. wEither he wrote the document—,

“at all events so far as the date is concerned—or else he wrote it on some other
-Gecasion, and if %o can you Qoubt that he knew of and was party to thie false
centry of the date? In ¢his latter case he would be in the position of an

accomplice and his evxdence would have to be received ‘with the greate_).,» _

cautlon.

= You have to consider the evnience of Satyappa. (Wltness No.3 fo1 defence) who

Ltates that he attested the sale-deed. He testifies to its' genuineness, He too

‘has. given a specimen of hlS s1gnatu1e (Exhﬂmt 96) and you have compared it -

Vyxth Exhibit A.
CE Then there is the evidence of Para,ppa, the alleged eXecutant He now says
ha. he dld execute 1t, ancl he therefore gwes 1o assxsﬁa,nce to the prosecutlon-

Then the Pr¥4 Prosecutor had laid stress on the fa,cb tha.t the accused asr»
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But his previous ev1dence before the Mémlatdér*(Exhlbm 37) Wa.s to contraxy
effect. This same Survey No. 95 was then in question’ gol) and - he “denied,

"having sold it to accused, who was a co-defendant’ in tho@ Sroceedings. You

have heard his attempted explanatwn-—-that e 'bhought another field was in
question, But the plaint (Exhﬂnﬁ 41) shows that the case was confined to thls
survey number only. Do you think it probable that Parappa can really have been
unaware of what the dlspute was about P Then you have heard him deny seriatim
the statoments which he is said to have made- before the Mémlatddr in his

.deposition (Exhlbﬂ; 37). . Do you attach more weight to that record duly taken

or to the witness’s memory‘r’ The prosecution say that his previous. evidence

> -wag true and his present story false. It is for you fo decide if this is so.

Bub oven if you accept thiy view you are not entitled to ignore his present

. testimony and.treat his previous statement as evidence against accused.”” What
~-you have to decide this case on is the evidence adduced here before you, and the
. utmost use the prosecution can make of the previous statement is to say fo you
o The witness now admits execution of ‘the sale- deed, but we show you his
dxametncally oppos1’ce statemént of last year. ‘So you must attach 1o welght to

khls present testimony.” - - St

- The above remarks cover the greater portion “of the ewdence and I do not—.

think it necessary to go in detail thtough all the documents, “which have been

carefuliy put before you by pleaders’on both sides,” Do not lose: sight’ of the

a “false document.” ;
- If you hold this not established then the charge um{er sectmns 467, 471 falls

" to the ground. If you consider it is proved that Exhlbﬂ; A is a “false " docw

ment” then see whether the' evidence esta,bhshes that’ accused dlshonestly ob

. fraudulently made it for one or other of the purposes mentioned in section 463,

the words “to suppol‘t any clalm or title ” or those on thh the prosecutlon

"% pelies in this case.

There is no direct evidence of hls makmg the document but 1f ibis proved that

" he dishonestly or fraudulently used it as genuine knowmg it to. be forged, then
" section 471 makes him liable &s though he had actuslly forged it. ‘If you hold
© it proved. to be forged, then it bemg admltted that he used lt, can you doubt thal
-~ he did so fravdulently and knowmgly ‘

" Remember that in case of a reasonable doubt aceused musf ge’s the benefit; : \1
" Turning to the second charge under sections»193 and 196, Indian Penal Code

" 'in respect of which you will give me your opinion as Gssessors, I read to you

section 192, Indian Penal Code. The prosecution contends that even if thougt

* forgery. be not. proved still the dogument contained a false statement as to
i vParappa “handing over possessxon of the land, &e. ERe

© Tt is for the. prosecution to esta.bhsh the ingredients of the offence. I n&d

. hardly point out to you that in many documents, mortgage-deeds: and -others,
" loose statements as to one party being in- possession are sometimes made, ‘put!
though they :be incorrect or untrue it does not follow that the ‘offence of

fabricating false ev1dence has been eommxtted You must be: satlsﬁed that thel
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o state'ment' is wilfully false and made with the intention specified in- seetion 192 * - 1902, 1

- %o which I agam direet your attention. = Are you satisfied -of this in the present Emgmﬁ

©case® Tt 50 Y&~ Yl ask yourselves the further question. whether it is’ proved - S
that acoused u@d this “fabr«wated” evidence as genume, thh corrupt motive M‘ALGOW?)J

- and knowing it to be false. .
“You observe that there is'a difference betWeen 8 false statement, in a docu-
ment and a “false document,’ (as deﬁned in sectlon 464) ;- hence the two
. eharges. o L
lee the Whole ease your careful cons1de1atlon :

The jury’ unaniously found the accused gmlty of the oﬁ’ence '
chax ged’ under sections 467, 471, Indian. Penal Code, and ‘as -
_2SSessors they were of opinion that he was not guilty under .
sections 198, 194, Indian Pensl Code. The Judore thereupon put
the following question to the Jury. .

*Q.~~I-may take it then that your verdict of gmlty unde1 sectlons 467, 471,
is based on the finding- cither that the documentawas not executed by Parappa or
$hat it was not executed in 1877 on the date on which 1t purports to haye been

‘ executed or that both these conditions were fulfilled P. - :

" A. (of Foreman) ~—Yes.

The Judge accepted the unanimous verdict of the. Jury and -
:“‘ibﬂvmted the accused of forgery of a valua,ble secumty under -
 sections 467 and 471, Indian Penal Code, and sentenced him to
undergo rigorous imprisonment for two. years, : Under .section

: 240 of the Criminal Procedure’ Code further mqun'y mto the["
charge under sections 193, 194 was stayed -
"*The accused appealed urging that— . P
" The verdict of the jury was perverse and eTTONGOS. on the_ ‘

2 -
face of it.

- The, jury having found that there Was no ev1dence that the -
" accused knew that Exhibit A was false, the Judge ought to have
- himself. apphed the law and acquikted the accused mstead of

askmg the j jury any further question, :
-~ The Judge havmg esked the jury on what finding their
: "verdlcb was based, ought to have ascertained from the jury the
.~ specific finding that they had arrived at and ought not to have
- accepted the simple answer “ yes” to his question to the j jury.
;. In the absence of any evidence that the document was not
executed on the date on which it purports to have been executed,
or that:the document was executed on any partlcular date, and -
o havmg regard to the fact that the prosecutxon admltted that the

-
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- document was probably Wmtten by the person by Whom 1t:-,
purports to have been written, there was no evidence before the:jf
jury of the document being a false document.- gj@'\z e .
- The Judge was in error in not - summmg up to the Jury the.
~evidence on both sldes. - ‘ R
- .- The Judge was in error in not adnrntbmw in ev1dence certalnrr_‘
- 'documents procuced by @ w1tness for the prosecution thouch’\
- some of them were certified « copies of Government records and .
- ‘some were moré than thirty years old, and in not giving proper.
- - facilities . to the accused to prove certam other. doeuments‘.
* produced by the sape witness, - SR
The Judge was in error in allowing prosecutlon to- adduce'f.f
‘ev1dence which was not adduced before the Commlttlng Magis-
tj_,:'tradte and at the same time not giving the accused any adjourn-
ment in order to be ready to meet such fresh evidenees ..

Branson (w1th V V Rmmde for H. 8. Dzkshzt), for the appellant

g (accnsed)

- Réo’ Bahadur V J. Kwtzlc’ar (Government Pleader) for the

a@:m‘ :

PER CURIAM —The accused in thls case has been found guﬂtyi"
of havmg forged a valuable security and of usmg the same

" as genuine, knowing or having reason to ‘Delieve that it was.
- forged. .There were other charges preferred against the accused -
- on which the jurors sitting as assessors- expressed-an opmlon';
 favourable-to the accused. Bub we are now concerned only witlf -
. the charges under sections 467 and 471, Indian Penal Code.: Mr.:

" Branson has pointed out- that there was mconsmtency between '
. the'verdict of the jury as.such and the .opinion expressed by 7
" the same 1nd1v1duals as’ assessors? If 'we were to limit our~ .
. selves to an examination of the words used and to read them in -
their strictest sense, there would be grea,tsforce in Mr, Bran-’

“son’s argument. - 'We think. the explanation of this apparent‘f
- inconsistency. is to e found in the meaning which the asses-
- sore;must have attributed to the question proposed to them.in =
“.the light of the Sessmné Judge’s direction to them on thie second

- charge But it is unnecessary to elaborate on this point, beca.use:.‘i
- there are other and more substantial grounds -on ‘which We',.
k cannot allow the present verdlcb to stand e R



* ' -

vor. xxvn] BOMBAY SERIES.

Mr. Branson has sa1d and we agree with . him, that the -
-charge of the™Judge in many respects leaves nothing to be.

desired. Onwwst points the charge is admlrable, but at the
same time there are one ér two vital pomts on which the Judge

did not. appreciate the real importance of certain portions of the -
~evidence, 'so that his dlrgctlon in regard to -them has been
“defective, “We accept the view that a*J udore in: samming up is

entitled to have regard to the elaboration and skill with which

‘the rival contentions have been placed before the jury by the’
advocates on both sides; but he should not in doing so omit -

-pointedly to'call the attention of th® jury te matters of prime

.importance, especially if they favour the sccused, merely because

‘they have been discussed by the advocate. : For instance, the
évidence of Nin gappa, who practically gives the lie direct to the
tale set up by the complainant, deserved-especml comment, for it

“Was a matter on which he must have been competent to speak ; ;

‘there could have been no mistake on his part, and he must there-
~fore -have -intentionally - spoken either falsely ot truly. = The

Judge ought therefore to have expfessly contrasted the evidence
~ot* “ingappa on the one side, the evidence of the prosecution on:
'the other.  Another matter Whleh demanded special comment
was document A : the date of that stamp paper, the endorse--
~‘ment of the stamp vendor, the signature of the attesting witness

~who i dead, all ought to have been specmlly comnmented on:

We are quite conscious  that even if it were made clear that the .
-stamp was of the year it purports to be, that would rot necessarily
-show that the document was not subsequenﬂy fabricated, still
“the matter should have been “brought to the notice of the Jury.f‘,
~More important is the fact that the prosecution has failed (for-
~what reasons we confess we cannot undelstand) to lead any-
_ evidence*to show whether the Stamp vendor whose name appears .
f;,under the endorsement of that document carried on that business B
- in 1877 or not, for.that “was relevant to the question of the’
- genuineness of the document. Then again it is nowhere.

suggested in the evidence that the signature of the attesting

- witness Parappa (who is said to have been dead several years,

- mot less than 10 yeats), was a fabrication. This we think to be
_a'matter of great importance, hecause manifestly if that was a

- genuine signature, the document could not havé been of recent

.,:fabncahon The attention .of - the Jury should have been

651
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. understand: the ‘value’ attrlbutable to the ‘procel

is e pomt in Wh1eh we: thmk the agury may

the Sessions Judgé described Chanappa s havmg been” aorsied«*
because all that this warstmg consisted of was that: the apphcatxon
“to ha.ve the attachment: removed fculed on - the ground that i
*was nct properlys stamped o We do nofﬂhmk that can. be.ssud t(
~be a: worstmg :which ought to. have . meberlal bea.rmg on thc,h
;,,fqueetlon whether a- feW years after Wxth knowledge of; the faet -
"‘ a man’ woul be- hkely to purchase the property from the persor

{"’f‘subm iary 1rhportance Now. it is curious commenbary on thl
- that « when Wer ‘asked- thse learned Government Pleeder (tha. ;

Thleappears to us: to. have been an. answer he could not h,a::
felled to glve, Dbut’ mamfestly if: that be so the tltle and tb‘*

1mportance
“others urged before us, Justlfy us in saymg th
all its;: doubbs, >has not. been satlsfaetorlly f

.in'1877 and prior to. that date.. It that; be: 50,7 s
dld deserve a place in - the records of this’ trlal and when tb
“case comes for: rehearing we have no- doubt the Tearned J udg'
will | consuier ‘how- far. the doeuments are of the descrlfptlo‘ '
attnbuted to them before us We refra,m fro 1 "
§ opmlon ‘about them R
“ With: these. remarks we set es1d : the '
. send back: the case for a fresh tr1a1‘ :
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