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: .'BeforekMr Justice Ohanda'vdrk.ar'aﬂd Mr. Justice J"acob“: :
EMPEROR v WA’\IAN SEIIVRAM DAMLES® V
C'lzarge #o jurg/—Se&swm Judge—-M zsdzrevt;m—-—Inadmmmble eszeme— S
C’mmmal Pracedure Oode (ActV of 1898), sections 418, 423 (2)

Where a chargé to the jury by the Sessions Judve is, upon the whole, favour- o
able to the accused, and most of the points of importance in favour of “acoused

;a,re more or less dealt with in the charge, the mere fact that some of the’ points

are Tiot 5o amplified ag they’ might have been does not amouat toa misdirection.
. Before the High Court can interfers with the verdict of a jary on the ground -

, that the -evidence of accused’s confession was wrongly admitted, it must- be g
'sa’msﬁed, Jfirstly, that the verdwt is erroeous ; secondly, that the err onPou\ness
. ‘was caused either by the J udge s misdirection to ihe j jury as to that evxdence or*

by a m1sundetstamdmo on theu- pa.xt of the law as to 1t as la1d down by the

“Where material evxdence whxch ouo'ht not to be admxthei is admltted and the;nry .

are placed in possesmon of it, there ds an error in law in the tr ial under: section
- 418 of the Cnmma]‘!.’locedure Code (Act V of 1893), and there isa mxsdzrectom

of law when the Judge tells the jury that itis évidence which they can consider
and on which they can, if they think proper, convict the accused. - The fact that™
after puttmo the jury in possession of the inadmissible evi idence the J udgein-

' hls charge goes on also t0 point out circumstances which would ]usmfy the.

jury in disbelieving the- wronuly admitted evidence.docs not make the InlS-
direction les a misdirection, : K S

Where evidence which the law says shall not he adml*ted is let in vnth

! other evidence legally admissible, and where the former is. of ‘a malenal
‘character, it would be mere speculative refinement to h-1d that the jury must.
Zhave, in convxctmg the accused rehed upm the Iatter a.nd re]ected the former.

APPEAL from convxctloans a,nd sentences passed by L G Crump,

A Sessmns Judge of Belgaum,

: The accused twelve in number, Were conthed of the offence

: of forgery of the will of one Lakshman’ Keshav Damle under )

seetion 467 of the Indian Penal Cole (Act XLV of 1860), and

‘sentenced each to undergo rigorous imprisonment for five yea.rs, ,
_atd accused No. 1 was sentenced to an additional term of two -
' years’ rigorous imprisonment on the charge of'

f W1ll as genume under sectlon 47 1 of the Code. -

using _the forged -

%
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ﬂ Lakshman Keshav Damle was. 4. wea.]thy money-]ender of
: Khénépur. He had one son Ganpatrao who dled in 1900, -
~ leaving behind him a% ldOW named Jankibai and*a minor son: .
" Bandhu,  Besides these persons, Lakshman’s wife Ch1maba.1 was
alive and living with hinr and a,lso hxs natural bxother Waman::
- Bhivram (accused 1).. = ¢ ‘ S
Waman Shivram was by blrth Lakghman s - brother but had o
- ;béen some years before adopted by Lakbhnnbm, the. WldOW of
one Shivram Damle, a near relative of Lakshman’s; father.”
- At the date of Lakshman’s death, J&pklbal was 11v1ng ab Mn'ag
" .with her parents and her son Bandhu was with her. - '

In_1901: there - was’ an epidemic of plague in Khénapur

On the 1uth January, 1901, Lakshman fell ill. .The following -
day. unmistakenble symptoms “of’ ‘plagye appeared and on the
night of the 13th January, 1301, he died. Shortly after Laksh- -
man’s death, Jankibai and her relatives from Miraj. appeésred on .
" the scene.. “ Chimabai at that time was ser 1ously ill” with: plague.

Some dl«putes seemsd o have arxs@n, and on- the 15th January, .
1901, & number of pérsons, including. the majority of the accused,

~ collected at Lakshman’s house, and there was a panch. held wlth

- the object of arriving at some settlement. .. After this incident of
the panch, Chimabai, Jaukibai, Datto (xopal (Jankibai’s uncle),

und Waman (accused i) continaed to live in. Lakshman 5. house
until thmabms death on the 19th January, I901

! .On. the 28th January, 1 '01 Datto Gopa.l applled to the’ Mam-
‘latdér ‘who appeared on the scend, It was asserted befox;g the -
- Mémlatdér that the will was aforgery. The Mémlatddr made a
~ ‘kind of summary enquiry, recorded cartam statements; and made *

~a report in favour of the genwineness of the will put forward by

. Waman, as Lakbhmcm s 1ast will. ‘this Wlll it was contended by,
_ the defence, was written on the day it bore .date_ (10th January, .
. 1901). - It was -contended by the prosesution that. the will was-

" o forgery, having ‘been prepared on- the 26th January, 1901~

: several days after Lakshman’s death. o o rier

iy ’ Datto Gopal next applied to the - District Court of Belg&um,‘
: _A'on behalf of Jankibai, for a tempurar; appomtment of guardian -

to the estatd of the minor; and. pendmg a regular ‘decision, the

District J udge, on the Blst.d anuary; 1901, passed a tempomry;

I
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“ordet appomtmg M. Varadarmj, the thien: Nézir. of the.Oourt
-temporary guardlan *A notice was issued to accused liwho, o
‘the 5th Februa.ry, 1901, put in an apphca,tlon &skmg ‘that™ the -
~temporary order of attachment should be set aside.. This: apphca,-,l
‘tion ‘was rejected. - The date fixed for ‘hearing the- regular

the District Court. to sanction the prosecution of .the persons
: ~making or .attesting the will. M. Varadaraj.died on the. 18th
.+ December, 1901, * The application for sanction: was renewed on
" the 24th June, 1902, and the Dlstrlct J udae granted the sanchon ’

Sessmns Judge to tbe_]ury —

agalnst the other accused as Yeing a confessxon of an offéncé ‘for. whlch they
__ate not being’ tmed At most a’ confession not of forgery but’ of usmg as
- genuine a for_qeol document. The other acgusod " are not-being tried for the
‘latter offence. - Alsg self-exculpatmy and therefore iradmissible avamst them.
‘Does not implicate himself to the same degres as them. Do you believe that as
. a'matter of fact that statement was made? Persons do not confess w1thout some

THE INDIAN LAW REPQRTS. i

application was 15th March,.1901. - Accused '1 obtained va: post- -

_ponement to the 14th June, 1901;: Before this date: there had
"been negotiations between the parties, and the - hea,rlnu was
:postponcd with a view to an amicable settlement,. ’ '

- On the 19th-June, 1901, the parties appointed four arbltrators. :

" The a,ward was made but was not signed ; and: the matber came
» ugam before the District Court. >

e SR Lere

~ On the 19th J uly, 1901, the District udge proceeded‘ to hear :

- Jankibai’s application. ; Waman opposed it on’ the’ ground thaﬁ

there was ‘a will made by- Lakshman which . appomted ‘him

- guardian,, - The' result of the enquiry was that on the 20th- July,
. -1901, the Distriet :Judge appointed the Nezir: wuardlan of the
- property and Jankibai guardifin of the person..-- . ..»

"On the 8th: November, 1901, the Nézir, Mr, ,Vara,daraj, mov

on' the 26th July, 1902...
. In Adgust, 1902, the present proceedmgs commenced ~
_ The following are tha extracts from the heads of charcre by the :

“ Statement sa1d to have been made by a,f-cused 1 to the Namr Inag

resson. - ‘What reason was there? The oase was- fixed for hearmg on the 19th

. July, 1901.  And to all appeatances Waman was prepared togo on w1(:h 1(: i,
‘-as he sugy es‘ed’, he wished to compromise tbo matter, it was' wholly unnecessary
~for him to implicate himself in this way. 'He ¢could merely have’ afrreed riot’to

press his elaim under thewill. ' Mr. Manerikar’s evidence importartin’ ‘this eonmiec="

txon, Does nob this suvgesb that the Ndﬂl‘ suggested that mean shonld confesg

®
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and compromiss - the matter, and tha.t .the Né,zu‘ then assnmed that lns own } | 1903,
 smggostion represented Wama.n g statement ? It this confeesmn was made, why
~,did Mr. Valadarag ‘wait for four months before takmg any steps. to obtam sanés T
tlon to prosecute P It is true thut Wainan demed ever having been ‘to the Nésgir =
Tab all but is it nob 1oasombly posml)le that he. was ‘taken by surprise at this "
' unexpected statement, and foolishly denied that any interview ook place? /:The.
~"+whole matter rests on the nncorroborated testimony of a. dead man;, and. Wlthout
havmg him before the Court some caution is necessary 1n;accept1_ng his st&tement.;

5Fnrmox

(5) The cond.uct of accused N 0. 1 w1th reference to cor tmn propel’cy
- Prosecution perfeetly entitled to prove COnd'ﬂOu of aecused No"l i suclt co
duct I mconsxstent mth the’ existence of a wills”- g

The accused appea,led 4o the ngh Courf, :

. Branson., and Robe: tson, With, Nzlkanﬁm Atmamm, for the
accused..' PP - )

The Adtocate Geneml w1th the Govemment Pleadel, for the
Crown, ... '

* CHANDAVARKAR, J, :=The unammous verdict df the jury, ﬁnd- ‘
ing the aecused guilty in this case ‘has ‘beén accepted by the -
J udge, and in accordance with it, he has sentenced accused Nos.
1t012to five years’ rigorous imprisonment on the ‘charge of for-

- gery of a will under section 467, Indian Penal Code, and’ aceused
~No. 1toan addztwnal term of two: years’ ngorous 1mprlsonmenty
on the charge of using as genume a forged document under seetion
471, Indian Penal Code, In this appeal against the conthlous
and sentences, the learned counsel for the appellants relying on’.
+ Bperor v, Malgowda Basgowda,® has contended ’that * thexe

~ was misdirection in the learned Judge’s ¢harge to the jury,

because, it is urged he omitted to call the attention of the jury to
several matters of prime 1mposzmce Wlnch favoured the dcetised.
Tt is conceded that the J al’ldﬂ’e 8 charge was, upon the Whole,
“ favourable to the aecused, and we think that he summed up the
- cas¢ most carefully and fairly “Most of the arguments.urged in
suppoxb of the appeal before us amount practically to this; that
tbe learned Sessmns Judge did’ nob put the points referred toin the

- heads of charge in greater detaﬂ Most ‘of the points of 1mportance

rfred by the learned counsel for the appellants have been more

w (moﬂ)wcmlnn 683 Post p.em;, SRR
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in‘our opinion, amount to a mxsdnrectxon RS e
‘There are three obJectlons, however, ‘ur(red in support of thls ,
appeal, which stand upon a dxﬁ'erent footm » They may be

" formulated as follows —

(1) Exhibit 58, the deposﬂnon of the deceased Vézu' recorded in;

‘aciv ;.l, proceeding, was wrongly admitted in evidence under sectlonw

33 of the Evidence Act as containing accused No. 1’s confession. :
D) The Judge put beforg the jury ‘the evidence of “accused:

'No. s conduct as if the jury could, 1f they chosc draw an
'mierenCe from it against all the accused. ;

-(3) The Judge omitted to place before the Jury the evxdence

- as to the alle(red signatyre of Lakshman on the will, Exhibit 8,

‘which = told in favour. of 1bs genumencss and ‘which- qtood

‘ uncontmdxcted

-Asto the first o'f these objectxonq the 1earned Advocate Geneml

~ who has appeared for the Crofvn to support the cony Jcbmns, ‘has
" not contended that Exh:blt 58 was admissible in ev idence mt‘ler

under section* 33 or any other provision of the Evidence’ Acb

" Exhibit. 58 is a statement made hy the deceasell Nazir of the

District Court of Belgaum in Miscellaneous Appncat\on \io 3 of

-1901 and was tendered by the prosecution for the purpose of

proving an admission or confession alleged to h.ue been made by

~accused No: 1 to the \am‘.. Its adinissibility was objected to by
* the defence in the Sessions Couzt but the Judge overruled thu
~ objection, hoh]m(‘r that “the statement may be proved ‘under -
section 33 of the Evidence Act, and is admissible as an e‘ztm-
- judicial ‘confession against’ accused No. 1.7 Bat the qessmns
~ Judge omitted to notics the 1mportaub proviso to section’ 33;

according to which ev1dence ‘given by a witness in a Judxcxal

. prcceedmﬂ is ndmlssxble in a subsequeny judidial proceedm'r only -

if the partieg’ to both the proceedings are the same.” \elt,her the

~Crown nor the Nézir now prosecuting the accused were’ partlea w0
“ the “\llscdlam -ous Apphczmon i w hmh the deceased -Ndzir- mades
~the .xfattment The a gunient of the learned Ad\ocute-buxeral is

that. t,houg,',h the state ment’ was wmn(rly admitted, that is nut a.

- valid owund for setting-aside the' verdict of the ]ury if ‘ase a
matter of fact it could not have influenced the jur y,-and that it
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i-d:d not mﬂuence the Jury is. upparent from the fact that the -
3 Judcre ‘in-hisgcharge was cmphatic in’ telling thewm ‘that they: *
* ought not to believe the statement of the deceased Nézir.o It is:
"indeed thie case that the J udge in Tis suniming up told thejury
" firstly; that the alleged ‘confession ‘said to -have:been made by
“accused No.1to the Ndzir was not admissible; as: against the®
‘other accused, because it was «at most a confession siot-of jorgery
but of wsing as -genuine a -jforged document,” for: which latter:
offence those other accused were not being tried, and also because™
it was “3élf';6.rculpdz'0r/, inasmuch gas it did pot. 'imp]icaté'him-“

self to the same extent as it did the other accused and secondly,

that it was hmhly improbable that- accused No 1-mwade the-

alleged admission” .or coufession . to the -Ndzir and :the ‘whole’

matter rested “on the unconobomted testimony of a-dead’ man,’
and without having him before the Court some cautxon is'neces-- -
sary in aceepting-his statement.”” So far the summing up was -
* favourable to the accused ; but the fact stands that the statement’
was allowed to go in as part of the ‘evidence which the jury could -

_consider, and it is contended by. the appellants’: :counb’elﬁ ‘that -

when cvidencd which ought not to be placed betore the jury-is *
- placed befure them, and they are left to believe it or'not, andthe '

" evidence 5o let in is materlal in the sense that if behe\ed it
must tell’ against the accused, it is difficult’to say that- they have"
> pot been influenced by it when, in spite of the Judge’s c}mrge

“that the evidence in question ias uot entitled to belief, they ~
have broughb in o verdiet of guilty against the accused, ‘I'he
~ law on thiy point was earcfully considered by Melvill, Joi in Reg.
v. I».mswwm Mudliar, ) After cbserving that it is not the
admission of every inadmissiblg evidencé w hxch vitiates a trial by :

jury, that'learned Judﬂe went on to say., . .. “The duty of

~“the Appellate Court is, in m¥ opinion, first to consxder whether the

.- evidence  improper ]y admisted is material, and sueh asis likely

.. to have exercised a prejudicial influence on the winds of the jury,:
~ It be so, then, as it isimpossible to know the exact amount, of

weight' which the jury: attached to the particuldr evxdence in
quebtlon, their verdict is so far invalidated that the Appellate

Courh cannot any longu accepmb as a concluswe declslon on the‘

oy 13b9)ePom. H. G, Cr 47. -
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701903 - facts, - w.. If the-Appellate Court thmk that the verdlct of.
i ermon -~ the. Jury is- founded ‘in part, upon evidence which ‘should.: not
WAMAN‘ ° have been. admitted, or. that the appellant’ has been. preJudlced
- by some misdirection or.omission of proper direction on':the part -
of the Judge, the Appellate Court is at liberty to-treat: the- casé
" as if it had been tried . by the Judge with the aid of assessors.’

*. This was.under the Code of Crimipal ‘Procédure in force in: 1869

. The question is whether it is the law also under the Code of Oris.

* minal Procedure now.in force. According to:section 418:of i‘th"él;

present Criminal Procedure Code, where the trial'was by jury, an:

~ appeal shall lie on a matter of law only; and according t6 clause

© (2).of section 428, the Appellate Court cannob alter or reverse the -
verdict of ‘& jury, unless it is of ‘opinion: that:such ‘verdict is-
erroneous owing - to a migdirection by the; Judge, or toa. ‘misuns

~ derstanding on the parb of ‘the jury of the law aslaid-down by.
“him, - Reading these two sections together, it is clear. that before

" we can interfere ‘with the. verdict in- thls ‘case ;on the: ground
that. the evidence of accused Ps confessmn Was: Wrongly admib-.

- ted, we must -be satisfied, ﬁrstly, that the verdich is.erroneous;:

. -secondly, that the erroneousness was caused either b‘y the Judge’s

‘misdirection o the jury. as to .that evidence.or by amlsunder-r
standing on their part of the law as to it as laid down by the J udge
Where “material . ev1denee which ought not . to. be: admitted .is;
.admitted and the jury are placed in possession of it, there.is an;
error . ir - law .in -the - trial under section-418 and.there;is a;
misdirection of law when the Judge tells. the jury that-it:is:
“evidence Whlch they can consider and on which they can, if they-
think proper, convict .the accused. The fact that after. puttmg
“the: jury in possession -of the madn@issxble ev1dence the;Judge.in

- his charge. goes on also to_point out circumstances  which :wonld.
 justify” the jury.in dlshehevmg the Wrongly : admitted ev1dehce

- does not make the . misdirection less. a mxsdlrectlon, since the
, presumptlon is that the jury are well aware that it is.for them

- to appreciate the, evidence and that they are at liberty to take or:

not, the J udge’s view of.it. - And in this case that, presumption.is

* supported by the, view the j Jury have taken: of the case notwith-:
~standing the . tenor of the Judge’s charge. - It is no answer.to-

~ that to say that this particular evidence which .was wrongly
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admltted could not have mﬂuenced the jury.: Whele eV1dence
- which- the law says shall not be admitted is let in with ‘othet -
‘evidence- legally - admissible, and ‘where the  former:is of: a-

““hold that ' the jury ‘must have, in’ convmtmg the accused, relied
-upon-thelatter and 1e_)ected the former : see on- this pomt Queen
v > Chunder Koomar Mozoomdar. W *In the’ present case “almost

“every item of evidence relied upon by the: prosecution” was. dealt -
- “with by the learned Judge in his charge in favour of the accused. -
Under-these circumstances, we canngb say tpa.t"theafevidenyce of -

accused Vs “confession ‘which ought not'to have been- p]a'céd
before the jury-could hot:have influenced:them in returning- a
verdict of guilty. We: ‘must take:it; then, that there “was: a
misdirection on, a material point of law'; bub since theJ udoe
directed the jury that the evidence of accused Ts confession was -
admissible as against him only and not against the other accused,

_ the misdirection does not ‘apply ‘to: their. case. ‘It ‘is ‘true that -

‘o directing’ the "jury mnot to .cofisider the-évidence in question
 against accused Nos, 2 to 8, thelearned Judge as‘sig‘ned' three
“tensons for his view, -and that one of those weasons was that the
 confession of accused No. 1 was self-exculpatory, inasmuch as it

“did not 'implicate’ himself t0" the ‘same extent ‘as them. "As a -

‘matter of fact, the- -confession - saxd to ‘have been made to.the
" "Nézir~ does: not: 1mphcate any “one ‘but aceused ‘No. 8. ~The

swords of the confession as given by the Nézir in' his’ deposition, .
“Exhibit 58, are = Hosmane -Balappa,”- (thaﬁ is accused No:'8), .

- "“has made ‘this will. "I tell the ‘truth -before: you.” Hosmane

* Balappa ‘has done ‘all ‘this” ‘It is possible ‘that the Judge’s '

statement to the jury may have: convefed to them the impression

“that'all ‘the accused: were in fact:implicated by ‘the confession j -

- but, having regard to the 8mphatic manner in :which'the Judge

“told ‘the jury that the confession . was inadmissible as against

‘ accused Nos, 2 to 8, we must: hiold that so far as those accused
persons - are conceined there’Was no misdirection. But.ag to-
'them, 'the ‘question  is ;whether ‘there” has ‘been -misdirection
“in that the Judge put before the Jury the ev1dence of accused 1’

(1) (1879) 24 W.JR 77. :
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also aguinst the other-accused, = RTEE s

“That brings us to the.sccond ob]cctlon urded in supporb of this -

. conduct rehcd upon " by tbe pmsecutlon as’ it 1b was evxdence‘:v:,

appeal.” In his charge the- Judge rhwded the -evidence for the

. prosecution into six diferent’ ]u-ads and:one of them was; as he
‘put it, the ev 1dcncp of accused i%s"conduct in removing certain -
property. - In dealmg withi this latter evidence, he pointed out -
that the prosecution was  perfectly entitled to prove the conduet

¥

‘of aceused:1 if such condnet is inconsistent with the existerice‘of :

“decision on-facts was final,-it was, wo' think, a-serious omission -
‘on the part of the Judge not to have expressly warmd the ‘jury:
. that the evidence of aceused No. 1’s conduch was madmlssxblc as’
 against the other accused. - Itis true that almost at the conclusmnj
- of ‘his charrre he dealt with the questlon of the cUnduct of accused !
Nos. 2'to 8 and that there, too; he summed up the case it thelr‘j
favour by. _pointing out “tho extreme improbability of ‘conduet - -
‘imputed to the accused persons,” “But that patt of the summing

- a will,”” and then he went on to comment upon the c‘rcumstances" 4
* relied upon by the prosecutmn and elicited in the ev idence of the -
. wituesses for the Crown, The summing®up was, on’ ‘the .whole,
" in favour of aceused No.:1 on this head ‘also, and:the learned
Juilge con(luded this part of the charge by warning thej me -
agninst the dmwer of ‘reasoning from conduect, as men often acted
unreasonably. So. far the chmge was une‘;ceptlona.ble from the *
~ point of ‘view of the accused ; but, seeing that it was opento- the:f‘;,
* jury to give effect or not to tire warning and that after all it was =
_they "who had to:consider the evidence in- queshmn and thur‘, :

up stands apart from the portion where thc evidence of .accused

Y’s'conduct "was' dealt with and tircated as if it° was évxdence;
" which could be considered as’ against all the accused persons and
- not merely accused No. 1; and nothing was said in that part by
' way of warningto the jury. that in cons1der1ng theev idence of the
" accused’s conduct they should not consider it as against the'rest, -

- ‘We now come to the third and lust ob_)ectlon The’ aceused *

" were charged with the offence: of forging o will* of -Lakshinafi -
" "Keshav Damwle, aid in all cases of for <rery the quesbxon whether

the signature said to be forged is'genuine or not- is. more- or less
material. In the present case the theory of the prosecution as
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i""to the surnntme onthe will, Exhibit 8, purportmn' tn be thmt of

'”\Lakshm_an l§esh‘1v Damle does not appear very elearly upon  the -

- evidencerecorded,’and Mr: Bransan who, weare informed, appeared -
ikt the Sessions Court o defend” aceused Nos. 4 and 8,'and who
~has also appeared beford us in ‘support. - of this appeal on behalfw' ’
-of those accused, Tas urged - that “in bis addiess  the : Public
z Prosecutor ip- the Sessions” Court’ was not alfle to advanee anv :
- particular theoty with reference to the question of the genuinencss
- or otherwise of the' signature,..The only -oral evidence on"the ..
‘pomt addaced for the prmecutnn is that of - the pardoned
approver Mangesh. . His evidence is td. the effect that" accused( :
No.- 8 produced befors him a draft and gave him “a,paper signed '
“ by Lakshman. Keshav Danile; -~ It appeared to be‘his signature.”’ .

Then "he goes’ on -to state ;- [ - told Mer.  Gloster ‘that the

- siguatire was genuinc and I recorrnued it‘as such;  Even now I
- say that to me it appears a genuine signature.” The prosecution
: lmve put in a number of documents (Exhibits 20 to 23 and

Exhibits 26 to 29) containing wltat are admitted for the Crown
and “the -deféncs ‘to. be the génaine” szgnatu_res - of Lakshman -
 Keshav 'Damle.” Tt must no -doubt “be : taken as'a"matter‘of
course that the jury looked at the signature -on Exhibit € and -
“compared it with the signatures on the other documents, :
- but: that. does mnot cure the defect in the. sumwming up..:It -

“was ‘a matter of pmne importance that the prosecution was not

able to adduce any evidenee beyond that of the’ approver and he

could not deny nay, he admitted that it wasa- geinuine smnnture :
of Lakshman.  The learned J udge ought to have specifically

dealt wwh this question and drawn the atterition of ‘the ju y to

‘the approver’s evidence ‘on_the puint and the- alisence of any

o3

evidence ‘to the “contrary. lhe omission, we think, falls within

- the principlé of the ruling of the learsed Chief Justice in Emperar
v. Malgowda @ that a non-dlrechon amounts to & misdirection if
the point is one of prune 1mportanee especmlly tellmg in favour\

of the aceused, o Lo, : : » ’

We, therefore, hold bhat there have been mlsdxrecbmns in the :
- case ang the question is, whether the verdiet can be pronounccd,
‘to be erroneous owing to those nnsdlrectlons? Counsel for the _

e (1)(1909)4 Bom, Li R 683,
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appellants pomted out c1rcumstanees in’ the ‘case and ca,lled om“
attention to certain pertions of. the evidence:to. show that’ the

‘ ver(hct of the. jury.- Was, as- he  put it astoundmg d; ‘
- % manifestly erroneous.” : The learned Advocate-(}eneral on the &
. ‘other hand, did not argue the case before us on.the: ments s0°as |
" to'show that the verdictwas in accordance: Wlth the welrrht of
~-the, ev1dence and : probabilities and such as reagomable - ‘minds’
- -could :arrive  at. . He confined himself. to the question whether -
* there were misdirections, - and if ‘there were; - whether. the
verdict was" erroneous owing to them, :For the 'reasons Ao~ be-
- presently given, we “have come to the conclusion that: the verdict -
* is‘erroneous; and we think that we nfust also- hold -that the
v erdict is. vitiated: by the misdirections ‘with - ‘which: we- have.
> dealt.” "We think that the reception of accused 1's confession: and
* the treatment of the ev1dence of accused 1’s:conduct. as if it -was "
““‘evidence against all the aecused and the omission" to ‘deal’ wzth
. :the {question of - the genumeness of 1the ' signature, must haVe
~:geriously-affected the merits of*the case and influenced mdterralIy
<‘the ‘verdiet of -the jury. +In the language:of Melvill, J.;/in the
' - 'case above cited; f“ds it is impossible to know the" exact‘amoun 3 %;;
of wexght which the jury attached to the particular -evidence:in’
“:question,” so :far as’ that.evidence ‘was: wrongly admitted.an
'treated in' the Judge’s charge, the verdict of the jury ¢ isiso: fat
i-mvahdated that -the ‘Appellate Court cannot any longer: aceept 1b
 as-aconclusive 'decision on :the facts.”, It is competent ito: s,
¢ under these: circumstances, to consider - Whether, after excluding. .
the ewdence wrongly admitted, the rest of the evidence is sufficient
~wto sustain' the verdict:and.to .determine ‘the:-appeal i see:: Queen-'—
L’mpa ¢ss' v Ramchandra, Griminal Ruling No. 11 of- 1895, 5. ¢+ i

“Werare spared the necessity . of dealingwith-the- ewdence in.

f):ydetaul as'it has been clearly set forth én the Judge’s charge: and
" its infirmities have:been lucidly ‘pointed out -there: . The case;
" * 'moreover; for the prosecution:is" simple, -though- the"evidence
adduced is voluminous. . The question . is, whether sthe:will,:

- Bxhibit'8, is aforgery? Wehave at'the outset the: unchallenged‘
~ fact, sworn:to by ‘the approver, - Mangesh sthat the signature: on -
" Hxhibit 8-is’ ‘genuine iand “’appears to be a:genuine: signature,”:

- A comparlson of that mgnature W1bh the s:gnatureb on Exh1b1ts



. alone; and ‘it-is so- full:of 1mpr0‘bab1ht1es that it is difficult to

>
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20 to 23 and’'20° to 29 Whlch are admltbedly genume has satlsﬁed'_' '
us that it rgsembles the latter -and - that there “is- no- marked’

dlﬂ'erence ‘between’ them to excite suspxcxon. “The N4zir, who is

of ink is perceptible.

We start, - then, Wlth this clrcumstance in favou1 of the Wﬂl »

that  the signature is* genuine;- ‘The " case "for the ~prosecution,
however, is. that a:week: after ‘Lakshman’s death, the pardoned
approver, Mangecsh was called to:the house “of ‘accused’ No. 8,
who theré produced to him a draft and asked him to’ copy it on

- gome pieces of blank paper, one of which contained Lakshman’s -

signature,’ This story stands -on the evidence of the approver

believe it.... Here.is a man who, when examined by the Mdmlatdsr

and the Sub-Registrar, swore to the genuineness of the will, but =

who afterwards stated before Mr. Gloster, the District Judge of

- Belgaum, that it was a forgery; under the impression; as he stated
then, that a-pardon had been given to' him. - His story is that
: When accused No, 8 asked him to .copy-the will he refused, “but
hat ‘accused No, 8 having ‘threatened him, he wrote it in the. .
presence of several persons.:- The suggestion of the’defence is -
. that the statement made by the approver before Mr. Gloster was :
made because hehiad been won over by Jankibai’s side ; that just -
then he was hard up for money whicll hé -had to pay for fagai.
—and:that:just’ about that period he was able to pay the amount.
- This suggestion finds some® support from the'approver’s answers
-in' cross-examination. There is, moreover, evidence to contradict
‘ this witness‘so-far' as.it could be contradicted.” - Mangesh 'says
- that when he.copied the will at-accused No, 8’s inétanee .in;the
~house of the latter, his (Mangesh’s) brother Datto ‘was. present.
-Datto -has -been ‘called for the defence and denies that he was -

. present.at any such meeting.' Five. witnesses* exarnined for the

defence swear. that the W111 was Wr1tten in Lakshmans house and .

687"
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" adminisbrator of the property of the minor grandson of Lakshman,
" states in' his- deposition,’ Exhibit ‘4, ‘that when he-was first
instructed that the will was not genuinke, he Was told that it was
- not genuine- because Lakshman ‘had nob been ‘in & position - to o
niake & will and that the ink of the signature was dlﬁerent from
. the body of the writing. - But, so far as we can see, 1o d1ffexence ~
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presonce by Manwesh that 1(5 \ms qmned by Lakshm'm in thelr ,
presence, and attested by. accused iNos, 2 t08. 'Lhen’ nvulence -
shows nothing w hich would Justxiy us’ 1(n disbelieving them and "

‘believing the approver. “In his charge to the jury the Judgo,
“riehtly brushed aside the evidenceof the approver as urrelinble, . -

We have, in addition, the fauct that accused Nos: 2 to'8 SWOre -

“before the SuleRegistrar that Lakshman "had signed the will in -
“their presence and that they had attested it’at his instance.
- The evidence for the prosecution shows that these eight persons -

were ]akshmans friends pnd that they are- persons who “are .

* invited along with others on impor tant occasions such'as adoptions

“or exccuting deeds (vide Exhibits 9 and 1), This is the positive

" évidenes to prove the genuineness of the will and the prob&bmtzes :
o far’ support: it. - When we’are deahncr with the question of -

probabilities and testing the oral evidence’ by means of them, the::

* theory of unpmbablht) must be such, as observed by the any

Council in Chotey. Narain Singh v. Ralan Koer,® that “in order -
to prevail against such evidente as has been adduced ” in suppmt

“of the will, it musé be “ clear and cogent, - It must approach very
‘ nearly to,: 1f it does not altogether constituté, an 1mpos<1b1hty

On what does the theory of improbability advanced in. this- ‘ease

‘by_the prosecution rest ? Flrst it is said Lakshmah  was not in*.

a position to make a will” oa the day and at the time the willis-

~said to have been made, and when we come to examine what that
‘means'it comes to this, not that Lakshman was unconscious o "
f,so enfeebled by his:diseasé (plague) that he was: physlcally
: mcapable of making the will, but rather that to almost: every ‘one
* who saw him he spoke as if he did-not think he was going to dle.
' The inference suggested s that ashe did not take'a serious view 2
of his illness he did not feel -the necessity’ of making a'will“and -
: therefore could not have made one. 4 man: :may - not think he is -
" going to die aid yet there is nothing lmprobable, in his making a -
*will, - Here it is common ground that on Friday:(the date of the
. allpged. will) he had a bubo and thit his case was - dlscovered to

be one of plaguel It may be that to those who. came to mqmre

" after his health he spoke as'if he did not take a scrions ‘view . of-
~~"h1s 111ness but that does not militato atramsb the theory thab

(1) (1394) 22 Cal, 539 a8 p. 531
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- seeing he had pla«u‘b he thought it proper that he should makcf

e atwill and ot ‘et his aﬁ"mrs lie uncertain . in the ‘event of his..

- death. Some witnesses for the prosecation state that when they

+called on him on, Friday he did not suy ‘anything abogt a will to

- them, . That part of the evidence is purely negative and it is best -

.:answered in the language. of the Privy ouncx] in_ the . case

~~ already. cited that we cannot assurme that a- person who bas made ‘

& will must necessarily have, introduced the subject:of it into-his -

_cnnversation with every friend. or acquaintance . ;whom - he

_happened to meet. Three of Tatya’s servants have been exammed ’

- and they say there was no will ; hut as the Judge -put it,in his
_summiug up, this is ‘not a rehable class of. witnesses. -Parshya
(Exhlbxt 32) says that he was in Lakshman’s house on. Friday,
that' Lakshman was in the Majghor. and that he.saw no paper
written. But be adlmts that on l‘uday he looked after the
bullucks and that at intervals sat at the house ; that he saw many
persons come to see Lakshman and that ous of the accused, accused
‘No. 2 and- some others may hawe come. He does not know

_ what they did with Tatya. Gangappa (Exhibif 33), who says'

o

“he attended on Lakshman on Firday, can tell. that Rambhat,
Krishnabhat and Vlshuu, g:wo of whom are witnesses for the :

prosecution, came to ses Lakshman on Friday, but he cannot
remembei who else came. . The thlrd servant Abdulq story is
- diserepant and the SLSSIOnS Judge has “commented. on  his
demeanour as squlcxous. . There can be no doubb on the evadence
*for the p:osecuhon that Lakshman was physwally capu.ble of

‘making a will on Friday. The learned. Sessions . J udge charged”

the jury to that effect. The evidence is that he was conscious,

‘though he had high fever and a bubo, and that he was able to.

converse with all who came to ste him. . l‘he buLo was under /

his right arm, but that cogld not have prevented hlm from pnttmo'
his signature becauSe witness No, 8, I\nshnajl (Exhlblt J), who

~ saw him at 9 PafL on Fnday, states thub Lakshmzm told hlrnk

that the bubo did not gwe him much pain,

. We come next to the nature of the prov1sions of the Wl]l :

: whlch nccordmn‘ to the (Zwtnm of thexr Lordshlps of the Prwy
Qouncll in Bamasnmlum Deb; v Tara Szmdcm I)ebz (’) “j ‘is always

) (l) (1891) 19 Cal. 65 at P. :4» :
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) jLakshman and managed Tiakshman’s shop and trade. Lakshman';g
‘had'a son called Ganpati who led a loose life and died: “At the._:f
- date of the a.lleged will, then, Lakshman'’s family. consusted of -~
“himself, “his “wife, his daughter-inlaw Jankibai, and ‘a minor-"
: gmndson, and accused No. 1 had been living ‘with him “and-
‘fnanaging his shop for five or six' years. When ‘Lakshman fell
“ill- Jankibai and the minor were not in Khénapur where Lakshman??;
4”]1ved ‘but were living in her parent’s house at” Miraj. :So- “far
““the ‘facts are undisputed, but the case for the prosecutlon s
: "ithat though accused No. 1 lived with Lakshman and managed his -
“*gliop 4nd had done so for some years, Hs déalings and estate were
~“képt and treated as separate and that his estate ‘was considerably -
- less than Lakshman’s, “Some witnesses” have’ given evidence. in
v sup,port of this ‘case, but it is evidence of the vaguest description -
- and their denial of the defence that when aceused No. 1 came and:*
' hvpd w1th Lakshman his estate was mixed - up-with the  latters.
s refuted by the statement which - Lakshman’s daughter-m-law,fg
* the mother of the minor,.made before the arbitrators. to. whom: -

| THE INDIAN LAW REPORTS [VOL Xxvn.ff

a material element in’ such questlons from 1ts beanno« on. the
. plobablhtles of the case.”’ -The will,- Exhibit 8, g1ves; half the ..
- property to accused No.l1and the .other- half to* Lakshman’s’ f'
- grandson,; Keshav afias Bindoo ;it 'ﬁrovﬁies for.the: mamtenance_‘fvi-
-of Lakshman’s wife and daughter-in-law ; it directs- that accused:_‘ .

‘1 should ‘manage the minor’s share during the latter s minority.
These are the ‘main- provisions of the -will and the case fof the:

~prosecution “is that as accused No. 1 had been given-away in.
“adoption and had become separate it is highly improbable-that -
‘jLakshman would have given half of his property to him'to the -
- detriment of his own grandson. Here ‘it- becomes necessary“to -~
"consider the state of Lakshman’s family for some time- beforo .

and at the date of his death.. The undisputed facts of: the casef'f}‘;;f

“are -that -accused No.l, was- Lakshman’s - brother, given in f‘f,
- adoption ‘to -their ~uncle. : Accused No. 1 lived - ‘separate’ from - -
* Lokshman' with his adoptive mother:and managed the estate he -

“had inherited from his adoptive father. This went on for ‘some’
" years, when accused No. Vs wife having d1ed ‘he came gnd.. lived

with Lakshman. '~All the witnesses for the prosecution' examfne ;
on-the point- state that accused No, 1 lived and messed Wlth':,?f
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the dlspute which ‘has- led to. th1s prosecutlon was refeu'ed ©.1903,;
~after Lakshmegn’s death “In that statement which is recorded as '1 En;r'nnb#
* Exhibif 54 i the case, ' Janklbm said == From that. txme the . wamiw.
plamtlﬁ' 2 that is- accused No. 1, “Legan staymg with my faﬁher- ; \
" inslaw and: began staying with us, having brought with him-his
~whole property and business. - Itis therefore a vgry large portlon
~of his :property: must have got mixed up’ with our : property"v
Ha,vmgareg;ard to - the fact,” “apparent from ‘the “evidence -of °
witnesses for the Crown, that Lakshman not only allowed accused
1 to come and live with him but left the manggement of his shop
to him; Jankibai’s statement appears very probable. - It appeax‘s"
that there were separaté khatas of Lakshman and accused 1 in the
accounts ; but it is notorjous that among trading families’itis-
- usual to have separate kiafas in the yames of their different
members, * The ‘question, however, is not- whether Lakshman
and accased 1” were joint or separate”in estate. That is a ques-.
tion. which , does not arisein the present ¢ase. - Assuming that,
legally: speaking, they were éepaf*ate in estate, the: question is.
whether their mutual relations were such as to make it improb-
able that Lakshman should have made a will giving one-half of .
the property. to accused No. 1. Lakshman was a* wealthy'sowkar .
and had only a minor grandson as his heir,* He -was attacked’
with plague and- there is nothing unnatural or improbable in that
*he should have thought of providing -for-contingencies in’ the -
eyent of his death by giving a half-share in the estate, including.
his trade, to his natural brother, who had been managing it, so
that ‘he (accused 1) being. the only adult: male relation whom:
© he could- trust, the trade could go on and everything managed.:
' properly in the minor’s intergsts on Liakshman’s death. The
provisions of the will under these undisputed facts seem. both
~ natural and reaﬂonable and®tell in favour of its genumeness Sy

The events which happened on Lakshman s death must noy be

. considered.. The theory of the prosecution is that accused No.

* and accused 8 made certain admissions shortly after'the day of
Takshman’s death, showing that there was no " will. Some*

,? witnesses depose to that effect.” Some of them say that" accused
No. 1 had deposited Rs. 1,800- with Lakshman-and that on"
Lakshman s death he sald HI%TI EHH e ¢ I am rumed 37 and that he
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“asked Cmmabal, the widow of Lakshmsm ior repayment Ch:ma ’

. Dai was at the time herself lying ill,-being attackedfwnh Elawue,

and it does not appear probable that accused 1 Waman worild have B

. raised the .question of ‘repayment to her when shie was'fresh.in*

the - pangs of widowhood and herself lying il But‘thele s
the evidence of ;the Mdmlatddr Rajucharya that the will was.

 rifentioned to him the very mext day after Lakshman’s ‘death, -

1t appears from the record that the Mdmlatd4r’s evidence was -_":

sdught to be nnpugned in the Sessions Court by . the allegation ™

that he had been siding with the aceused, that he was a'Brahmin

"ind that he was indebted to one of the accused “The Mimlatddr.
--has’ oni his oath denied the indebtedness and there is no foundas -
 tion, so far as we can judge upon the evidence, for the insinuation

against -him’. It is a. naticeable teature of -this-case that the’f:
Mmlatdér, the Chief Constable,- and the ‘Aval Karkta ha,ve“j
supported the case for the defence. The story of the prosecition :

‘vls that-T.iakshman havmir" dled on Saturday, a'relation of J anki-

bai, accompanled by a friend, came from Mxra‘] to Khdnapur and;
pub labels on the 'property .of Lakshman: THe - friend and-'?
witness Dhondbhat who -have been exammed say that they Went b
to the" Chisf. Constable. and asked his’ help in putting scals ¢n

~ - the.'proper*y. and that accused No § who was then present said:

‘that Lakshman had made no will.. The Chiet Constable demeq :
that these people ever came tohim. They also- say. that’ theyrr

‘went to the Mémlatddr and that the  latter complied * withe
- -their request and sent a Kulkarni to put seals on the property.:
‘The - Mémlatdér. denied all this on. oath. The Aval Ksarktn
- says that when. he was called as a- Panch on Tuésday (Lakthtm‘
~having died ‘on Satunday') to scttle the dispute about the seals
~~puton :the. property, Lakshman’s will was mcntlomd ’t the;
- ‘case for the prosecution is true, we hi¥ve’ here a hun'e consplmcy’
" to. which eight respectable men, some of ‘them  of different
: castes from  that of accused .1, and the Chief. Constable,’ thev

M:i;nlatd‘u aud the Aval Kérkdn, were parties,. But the momenb

‘'we come to examine the gr ounds- on which this conspiracy. 1s
“ alleged to rest, we find that it stands on very- slender ‘basis
~ The fact that seals'and labels were put on by Jankibai’s Ielamons
- -is not; demed tor the deieuce 3 ibis a.lso common - ground that a

‘ B
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dmpute arose “after they had bcen put on and tha.t a Parich was -
{'\ca.ll‘«,d - The case for the prosecution is that” during all this time -
no: W111 was ‘mentioned .and that ‘accused:1 had allowed ‘the -
_seals to.be .putb.on, ‘but that the "dispute arose in” consequence of

'-(/hnnabals protest. Bub if accused 1'was so trastful and ready
_to.give way to' the people who came: froin 1 "\Ilreu, ‘if-he -had no -
"dlspute to raise, where was the. urgent necessity of puH;mrr seals -
“fon aball?- Accordmn* to. the evidence for the -prosecution he
- 5o up no claim, he put forward ‘no will:* The fact that seals
~were put -on.shows that a dispute :arose as oon “as the people
~from  Miraj ‘came, and if thére was a dlspute the ]emmmate"t
- mfcrence is that it could only have been on account of the will, -

This inference is supported by the fact that a Panch was called

~ to settle the dispute. which had arisen on ‘account of- the seals
fput upon the property. One of the witnesses for the prosecu-‘"
tion ' (Vishnubhat, Exhibit 10), says = The quarrel between
- accused 1 and the Phadakesarose out of the question of putting
on those labels. Chimabai ohJected .to_this on Sunday night.
Nevértheless the Phadakes put them ‘on-that night and’ when |
she found it out in-the moruing she was dxspleaeed Accused

~No. 1 also objected strongly ' on Monday. It was over this

“dispute ﬁhub the Panch was called” When the Panch were .
called, it is said, it was agreed that an inventory of the property :

"should be made, but no inv entory was made and the reason given is
that accused 1 put off the making of an inventory. Evidence

‘bearing on this part of the case is of so unsatisfactory a’chare’

~acter that we cannot ‘rest the convmtxonq of the accused on it,

and further it is opposed to the undisputed fucts of the case. When -
- the will was presentel for registration, the Sub—Remstrar called
_upon Jankibai to produce her evidence to show that the will
. was not genuine, andcthqugﬁi she.had then the. assistance of her -
- relations who were pressing her claim forward, she did ‘not

appem before the Sube=legistrar and adduce any evidence, The
t. evidence thas aceused 1 removed ornaments ani misappropriated
\ 'plopelby is.-again, of a weak character, and even if it is believed

it cannot atfect materially the question whether the will is forgad.-
As: remarked by the Julge in his charge, it is not necessarlly»
Ainconsistent with the  fuetum of the will; the same remark.
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o the a.ccused merely beca.nse they have been dlscussed by the advocate. L

: ,apphes to the ev1dence that he had concealed certain. bond
- which evidence again, is- no free from. suspiciow.  The “onl ;

“pute. to- arbitration, bub that again is no ev1dence that.the will :
“not genuine.  As pointed out by the Judge in his chmge, accuqed‘ff

< the avoidance’ of litigation : and when they do so agree the natural”

';S'esszons Judge—-Jury-—Summmg up—Defectice dzrectwnu-c'antentzons placeﬁ

A Sessmns J udge in summmg up is entitled to have 1ega,rd to the elaboratxo'
and skill Wlth which the rival contentions have been placed before the -Jury iy
"7 the advocates on both sides, but he should ‘not i in doing 50 omit pomtedly to cali

THE INDIAN LAW REPORTS. [VOL. XXVII..

remaining point is thab accused 1 agreed to a referente of the di

1 agreed to-the reference on certain terms, one of which ‘was'

_that he should get Rs. 10,000 from the property. Such a condi-’
- tional conseént can - by no means be construed into an admlssmn
‘that the will was forged. . Besides, there was the chance of the

w1ll being - attacked on the ground of its invalidity. ; Manyfl

B motives lead parties to agree to the compromise of a- dlsputef‘

‘privately, and the chief among them is the buying of peace and:

presumptlon is' not that, each necessatily admits his claim. to”

. be false, but rather that each gives up and waives his extxeme}’
- contention and consents to an ammable settlement by thlrd partles

as arbitrators, - 1 e e
“The . conclusmn ‘We hawe come to 1s thab the prosecutxon has

failed to ~prove. the case aga,mst the accused; that. the verftict
is mamfestly wrong; and indeed for the: Crown 1o attempt

“was made to support the convictions on' the ‘evidence. leo‘a,lly

* admitted. - 'We must, therefore, set aside the- wverdict.of the jury
- and acqmb all the appellants and dlrect that they be dlscha,rged

APPELLAI‘E ORIMINAL

" ettt o

quore ;S’w L H. J‘enkms, Kt., Ohief Justwe, and M, Ju&twe Baftg/.
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bqfore the Jury-—Judge. should not_omit pomtedly 6 call attention qf the Jur
“to matters of pnme empormnoe especmllg/ if they frwour tlw accuseds

4

Y3

the attention of the jury to matters of prime Jmpm tance especially if they favony

i
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